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IN   MEMORIAM. 


JAMES  Q.   DAY. 

On  the  first  day  of  May,  1898,  James  G.  Day,  who  was 
at  one  time  a  justice  of  this  court  and  its  chief  justice, 
and  later  a  leading  member  of  the  Polk  county  bar, 
departed  this  life  at  his  home  in  Des  Moines. 

On  May  25, 1898,  Hon.  C.  C.  Cole,  of  said  bar,  presented 
in  the  supreme  court  resolutions  adopted  by  that  bar 
upon  the  death  of  Judge  Day,  and  then  proceeded  to 
address  the  court  as  follows: 

BfAT  IT  Please  the  Coubt: 

Pursuant  to  the  request  of  the  Polk  County  Bar  Association,  as  weU 
as  in  response  to  the  promptings  of  my  own  heart,  I  appear  for  the  pur- 
pose of  presenting  to  this  Honorable  Court,  the  resolutions  which  have 
been  furnished  me  by  the  bar  association,  in  respect  of  the  death  of  the 
Honorable  James  G.  Day,  for  many  years  a  member  of  this  court,  and 
to  ask  that  the  resolutions  be  spread  upon  the  records  of  this  court,  and 
that  the  reporter  be  instructed  to  insert  the  same  with  these  proceedings 
in  the  forthcoming  volume  of  the  reports  of  the  decisions  of  this  court 
I  read: 

** Whereas,  death  has  removed  from  our  midst  one  of  the  most  honor- 
able and  able  of  our  profession.  Judge  James  G.  Day. 

"Therefore,  Resolved  by  the  Polk  County  Bar  AssocUition,  that  the 
following  memorial  and  resolutions  be  presented  by  a  committee  of  this 
body  to  the  supreme  court  of  the  state,  the  United  States  circuit  court  for 
the  southern  district  of  Iowa,  and  the  district  court  of  Polk  county,  with 
the  request  that  the  same  be  spread  upon  the  records  of  said  several 
courts: 

"James  G.  Day  was  bom  in  Jefferson  county,  Ohio,  June  28,  1832; 
graduated  in  Cincinnati  Law  School  in  the  year  1857,  and  was  admitted 
to  the  practice  of  law  at  Afton,  in  Union  county,  Iowa,  in  the  same  year, 
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where  he  continued  in  the  practice  until  the  fall  of  1861,  when  he  vol- 
unteered in  the  military  service  of  the  United  States,  became  a  member 
of  company  P,  of  Fifteenth  Iowa  infantry,  and  was  commissioned  as 
a  lieutenant  of  said  company.  He  was  wounded  at  the  battle  of  Shiloh, 
April  6,  1862,  and  was  compelled,  by  reason  thereof,  to  resign  his  com- 
mission in  September  of  that  year.  He  was  nominated  and  elected 
judge  of  the  district  court  of  the  then  third  judicial  district  of  the 
state  of  Iowa  in  the  fall  of  1862,  and  filled  that  office  with  ability  until 
1870,  when  he  was  appointed  to  fill  a  vacancy  upon  the  supreme  bench 
of  the  state  of  Iowa,  to  which  position  of  a  judge  of  the  supreme  court 
of  the  state  he  was  elected  in  the  fall  of  1870  and  continued  to  fill  that 
high  office  until  January  1,  1884.  Upon  retiring  from  the  bench  of  the 
supreme  court,  he  became  a  member  of  the  Polk  county  bar,  and  con- 
tinued to  practice  his  profession  as  a  member  of  the  bar  until  the 
time  of  his  death.  May  1,  1898. 

"In  view  of  his  eminent  services  to  the  state  as  a  jurist,  his  high 
character  as  a  citizen,  and  his  ability  and  integrity  as  a  lawyer,  we,  the 
members  of  the  bar  of  Polk  county,  Iowa,  in  testimony  of  the  high 
appreciation  in  which  he  was  held  by  his  brethren  of  the  bar  and  by 
the  people  of  the  state,  do,  therefore,  resolve: 

"That  we  recognize  the  ability  and  integrity  with  which  Judge  James 
G.  Day  discharged  his  duty  in  every  relation  in  life.  That  his  private 
character  was  without  blemish;  that  his  official  career  was  honorable 
and  distinguished  by  learning,  ability  and  integrity;  that  his  profes- 
sional courtesy  and  fidelity  and  his  generous  bearing  toward  his  brethren 
of  the  profession,  endeared  his  memory  to  us  all. 

"  Resolved,  that  a  copy  hereof  be  transmitted  to  the  members  of  the 
family  of  the  deceased,  and  furnished  the  city  press  for  publication." 

May  it  please  your  honors:  Judge  Day  was  so  magnificently  devel- 
oped and  well  rounded,  physically,  mentally  and  morally,  that,  while 
it  is  a  pleasure  to  contemplate  his  person  and  character,  it  is  neverthe- 
less exceedingly  difficult  to  fairly  and  properly  present  it  upon  an 
occasion  like  this.  Some  men  have  such  marked  characteristics  as  com- 
pel attention  and  require  discussion  from  any  biographer  or  eulogist. 
But  Judge  Day's  completeness  of  constitution  and  development  seem 
to  preclude  the  selection  of  any  one  feature  of  that  complete  character 
for  discussion  or  presentation  above  every  other.  I  think,  however, 
I  may  safely  affirm  that  in  the  respect  of  promptness  in  obedience 
to  the  monitions  of  his  conscience  he  excelled  every  other  man  wifh 
whom  I  was  ever  associated.  This  was  so  often  manifested  at  the 
consultation  board,  when  reading  and  discussing  opinions  prepared, 
pursuant  to  direction,  after  a  previous  full  consultation  respecting  a 
case,  that  it  made  a  fixed  and  indelible  impression  upon  my  mind. 
With  the  balance  of  us,  when  a  criticism  was  made  upon  the  prepared 
opinion,  as  being  more  or  less  in  antagonism  to  language  used  in  some 
reported  case,  we  were  ready  at  once  to  maintain  the  correctness  of  the 
opinions,  severally  prepared  by  us;  but  when  a  similar  criticism  was 
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made  upon  an  opinion  read  by  Judge  Day,  he  promptly  conceded  that  it 
was  possible  the  criticism  was  correct,  and  would  ask  to  withdraw  the 
opinion  until  he  could  personally  investigate  the  merits  of  the  criti- 
cism. After  such  investigation,  he  would  return  with  it,  as  often  con- 
fessing its  justness,  and  making  the  correction,  quite  as  often  as  he 
returned  with  it,  announcing  his  adherence  to  the  opinion  as  originally 
prepared.  In  many  other  respects,  the  same  prompt  obedience  to  con- 
science was  ever  manifest.  When,  however,  by  investigation,  he 
became  convinced,  or  confirmed  in  the  correctness  of  his  view  and 
expression,  his  adherence  was  equally  a  matter  of  conscience,  and  from 
which  his  associates  were  powerless  to  move  him. 

While  it  may,  perhaps,  be  true  that  Judge  Day  was  not  especially 
or  markedly  profound,  nor  yet  astute  to  a  very  high  degree,  still  he  was 
always  reliable  and  especially  helpful  in  consultation.  His  views  were 
always  well  balanced,  and  always  characterized,  even  to  an  unusual 
degree,  with  weighty  and  common  sense  Judgment.  He  never  pursued 
any  question  beyond  the  point  of  practical  common  sense  consideration. 
He  was  a  logician  and  fully  believed  that  logic,  correctly  followed, 
leads  to  the  development  of  truth.  When  reaching  such  conclusions  by 
logic,  which  appeared  to  him  faultless,  he  accepted  the  result  as  a  verity, 
and  conddently  rested  his  judgment  thereon.  And  yet.  Judge  Day  was 
never  unmindful  of  the  fact  that  the  purpose  of  law  was  the  attain- 
ment of  justice,  and  never  failed  to  give  just  consideration  to  all  claims 
of  equity  lying  in  his  pathway  to  the  goal  of  justice. 

Judge  Day's  personal  and  judicial  integrity  were  ever  recognized  and 
never  questioned.  The  personnel  or  bearing  in  any  case,  never  could 
diverge  him  one  iota  from  the  line  of  duty  or  the  goal  to  be  reached. 
This  strict  adherence  to  the  right,  as  he  saw  it,  regardless  of  conse- 
quences to  himself,  has  a  strong  illustration  and  unquestioned  verifi- 
cation in  the  final  opinion  prepared  by  him  in  the  case  involving  the 
validity  of  the  prohibitory  amendment  to  the  constitution.  I  hazard 
nothing  when  I  affirm  that  there  was  not,  within  the  boundaries  of 
the  state,  a  man  more  conscientiously  devoted  to  the  cause  of  prohibi- 
tion, or  whose  habits  of  Mfe  were  more  completely  within  its  limitations, 
than  Judge  Day.  No  man  did  or  could  more  devoutly  desire  the 
engrafting  upon  our  constitution  the  absolute  prohibition  of  the  sale 
of  intoxicants  than  he.  He  talked,  he  used  his  influence  and  voted  for 
the  amendment  Its  adoption  and  enforcement  were  among  the 
cherished  wishes  of  his  life.  Yet,  as  chief  justice  of  this  court,  he  pre- 
pared and  delivered  its  final  opinion,  declaring  the  constitutional  amend- 
ment invalid.  That  decision  never  had  the  approval  of  my  personal 
legal  judgment,  and  yet,  its  announcement  by  Chief  Justice  Day,  under 
all  the  circumstances,  is  to  me,  and  I  think  by  the  general  acceptance  of 
the  public,  is  regarded  as  absolutely  conclusive  proof  of  his  unswerving 
integrity  and  fidelity  to  duty,  regardless  of  tonsequences  to  himself. 
That  decision,  nowithstanding  its  purity  of  purpose  and  perfect  integ- 
rity in  its  announcement,  nevertheless  brought  to  Judge  Day  the 
largest,  if  not  the  only  cloud  in  the  horizon  of  his  entire  life,  because  of 
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the  partisan  view  taken  of  it  by  many  of  his  friends  and  fellow  citizens. 
It  was  his  conscientious  integrity  respecting  it,  and  the  consequent  abso- 
lute knowledge  of  the  injustice  of  all  adverse  criticism,  that  created  the 
cloud,  which  in  silent  submission,  he  viewed  during  the  remainder  of 
his  life.  He  came  to  know,  during  his  life,  some  measure  of  justice  to 
him  in  the  exoneration  he  received  from  the  adverse  criticism,  which 
has  now,  though  unknown  to  him,  become  perfect  and  complete. 

It  was  in  his  private  and  domestic  life  that  his  character  and  worth 
were  ever  seen  and  appreciated.  It  is  said  of  the  matchless  English 
statesman,  who  has  so  recently  passed  away,  the  now  immortal  Glad- 
stone, that  his  happiness  and  greatness  were  largely  because  of  his 
fortunate  marriage.  Having  had  more  than  twenty-five  years  of  social 
intimacy  with  Judge  Day  and  his  family,  I  am  prepared  to  affirm  that 
Judge  Day's  happiness  and  usefulness  were  greatly  augmented  by  his 
fortunate  marriage.  In  a  large  field  of  acquaintances,  now  extending  in 
time,  to  substantially  fifty  years  of  married  life,  with  large,  if  not  unlim- 
ited opportunities  of  observation  and  knowledge,  I  do  not  hesitate  to 
declare  that  I  have  not  met  a  husband  and  wife  with  such  measureless 
confidence,  unlimited  respect  and  perennial  affection  for  each  other, 
as  were  possessed  and  manifested  with  them.  Not  only  so,  but  while 
the  duties  of  husband  and  wife  are  not  identical,  nor  always  in  abso- 
lutely parallel  lines,  yet,  with  them,  each  rendered  to  the  other,  in 
every  special  duty  cast  upon  them  the  fullest  aid  in  his  or  her  power. 
It  was  this  reciprocal  aid  which  gave  to  Judge  Day's  wife  such  marked 
recognition  for  ability  and  beneficence  in  the  avenues  of  her  life  work, 
and  which  awarded  to  Judge  Day  such  great  praise  in  his  special,  and, 
indeed,  in  his  professional  work.  It  was  doubtless  the  excessive  work 
and  overtaxing  the  energies  of  the  wife  in  the  avenues  of  christian  and 
benevolent  enterprises  which  brought  Mrs.  Day  to  her  premature  close 
of  life,  and  the  peculiar  and  intensified  relations  to  which  I  have 
referred  as  existing  between  him  and  her,  contributed  largely  to,  if  it 
did  not  wholly  and  alone,  bring  him  to  his  death. 

I  need  not  refer  further  nor  particularly  to  the  attainments  in  Judge 
Day's  life.  It  is  sufficient  to  say  that  he  was  chosen  Judge  by  the  voice 
of  the  people  among  whom  he  had  lived  for  years;  he  judged  them  well 
and  acceptably;  even  so  well  and  acceptably  as  that  he  was,  by  com- 
mon consent,  invited  to  the  supreme  bench,  a  larger  field  of  usefulness, 
where  he  contributed  so  much  to  the  laying,  both  wisely  and  well,  the 
foundations  of  the  jurisprudence  of  one  of  the  leading  commonwealths 
of  this  great  nation.  The  coming  biographer  will  find  in  his  recorded 
opinions  abundant  theme  for  the  future  eulogy  of  James  Gamble  Day. 

And  it  was  thereupon  ordered  that  said  resolutions 
and  address  be  entered  of  record  in  this  court. 
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R.  L  Peatman  v.  The  Obntebvillb  Light,  Heat  km    ></?  674 
Power  Company,  et  aL,  Appellants.*  ^ggjl 

Meelianio's  Lien:  assigkhbnt:  Subsequent  incumbranees.  An 
assij^nea  of  a  claim  for  labor  and  materials  furnished  in  the  con- 
ttruction  of  a  house,  is  entitled  to  a  mechanic's  lien  therefor,  as 
against  persons  other  than  subsequent  purchasers  or  incum* 
braacers  in  good  faith,  although  the  liem  has  not  been  perfected 
by  filing  a  statement  prior  te  the  assignment,  under  Acts  Six- 
teenth Gineral  Assembly,  chapter  100,  section  6,  providing  that 
every  person  who  wishes  to  avail  himself  of  the  provisions  of  the 
1  statute  shall  file  a  verified  statement  of  the  demand  due  him,  aot 
that  such  statement  must  be  filed  by  a  principal  contractor  within 
ninety  days,  and  by  a  sub-contractor  within  thirty  days,  but  that 
a  failure  to  file  the  same  within  the  periods  mentioned  shall  not 
defeat  the  lien  except  against  purchasers  or  inoumbranoers  in 
good  faith. 

*Tho  nzurcs  on  the  left  of  the  syllabi  refer  to  oerrespoudinc  flcures  placed  •■  tk« 
roarKhi  of  the  case  at  the  place  where  the  peint  of  the  eyllabui  It  decided. 
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Same.  A  juJjment  ereditor  whose  judgment  is  rendered  nearly  a 
year  after  the  statement  of  a  mechanic's  lien  is  filed  on  the  prem- 
ises of  the  judgment  debtor,  is  not  a  subsequent  incumbrancer  in 
good  faith  within  Acts  Sixteenth  General  Assembly,  chapter  100, 
section  6,  requiring  every  person  claiming  a  mechanic's  lien  to  Ale 

1  a  verified  statement  of  the  demand  due  him  within  a  specified 
time,  and  providing  that  a  failure  to  file  the  same  within  such 
time  shall  not  defeat  the  lien  except  as  against  purchasers  or 
incumbrancers  in  good  faith,  without  notice,  whose  rights 
accrued  after  the  expiration  of  the  time  specified  and  before  any 
claim  for  the  lien  was  filed. 

Who  entitled  to.  A  lien  may  be  acquired  for  the  labor  of  a  man 
who  operates  a  gas  plant  for  thirty  days  and  tests  the  machinery 

2  and  causes  it  to  meet  the  requirements  of  the  guaranty  given, 
under  the  statute  providing  that  a  lien  may  be  acquired  by  any 
person  vi  ho  shall  do  any  labor  upon  any  building  or  make  any 
other  improvement  upon  land. 

Swtt.    A  contractor  for  the  erection  of  a  gas  plant  is  not  entitled  to 
2    a  lien  for  services  rendered  in  instructing  the  superintendent. 

SA.XB.    A  mechanic's  lien  cannot  be  acquired  by  a  contractor  for  the 
2    erection  of  a  gas  plant,  for  the  assignment  of  patent  rights  which 
are  not  included  in  the  use  of  the  appliances  which  the  contractor 
was  required  to  furnish. 

Assign ^^E^^^:     Waiver.    Though  Acts  Sixteenth  General  Assembly, 

chapter  100,  section  13,  provides  that  mechanics'  liens  areassigna- 

1    ble,  and  follow  the  assignment  of  the  debt,  a  person  entitled  to 

snob  a  lien  may  waive  it,  and  may  also  assign  the  debt  without 

the  lien. 

Blending  acoounts.    Where  in  a  mechanic's  Hen  account,  the  vakie 
%    of  items  for  which  the  law  gave  no  lien  was  not  stated,  and  they 
were  blended  with  lienable  items,  the  entire  lien  is  defeated. 

Appeal  from  Appanoose  District  Court,— -Ro^.  T.  M. 
Feb,  Judge. 

Wednesday,  April  6,  1898. 

Action  in  equity  to  recover  an  amount  alleged  to 
be  due,  and  to  establish  and  enforce  a  mechanic's  lien. 
There  was  a  hearing  on  the  merits,  and  a  decree  for  the 
plaintiff.    The  defendants  appeal.  — Revet^sed. 


April  1898]  Peatmak  v.  Centbrvillb  L.  Co.,  bt  al.  3 

Baker  dk  Moore,  for  appellants. 
Valentine  A  Valentine^  for  appellee. 

ftoBiNSON,  J. — ^In  November,  1893,  the  defendant  the 
Centerville  Light,  Heat  &  Power  Company  was 
engaged  at  CJenterville  in  manufacturing  water  gas  by 
what  was  known  as  the  "Loomis  Process."  The  gas  so 
manufactured  was  not  satisfactory,  and  one  Joseph 
Askins  submitted  to  the  company  a  proposition  in  writ- 
ing to  so  change  and  add  to  its  appliances  for  making 
gas  as  to  convert  the  system  from  the  Loomis  to  the 
Askins  process.  The  projKmition  included  a  guaranty 
as  to  daily  capacity,  and  the  quality  and  quantity  of  gas 
which  should  be  made  from  a  specified  quantity  of  hard 
coal,  or  hard  coke  and  crude  oil,  and  also  included  the 
following:  "I  further  agree  to  furnish  a  man  to  operate 
the  plant  for  thirty  days  for  the  purpose  of  testing  the 
efficiency  of  the  plant  and  to  instruct  the  superintend- 
ent in  its  operations,  and  at  the  end  of  thirty  days,  if 
the  plant  has  proved  to  carry  out  my  gpiarantee,  the 
plant  is  then  to  be  accepted.  ♦  ♦  ♦  i  further  agree 
*o  assign  to  the  Centerville  Light,  Heat  &  Power  Com- 
pany the  exclusive  use  of  all  my  patents  pertaining  to 
the  manufacture  of  gas  in  and  to  the  city  or  town  of 
Centerville,  Iowa."  In  consideration  of  what  was  to  be 
furnished  and  done  by  Askins,  the  company  was  to  pay 
him  one  thousand  dollars  when  the  plant  should  be 
accepted,  and  give  its  two  promissory  notes  for  seven 
hundred  dollars  each,  one  of  which  was  to  be  payable  in 
six  months  and  the  other  in  one  year.  The  proposition 
was  accepted,  and  Askins  performed  his  part  of  the 
agreement  thus  made.  After  that  had  been  done,  the 
two  notes  provided  for  in  the  contract  were  delivered 
to  Askins,  but  the  payment  of  the  one  thousand  dollars 
was  not  made.  Askins  prepared  and  verified  a  state- 
ment for  a  mechanic^  lien  upon  the  property  improved, 
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for  the  6nm  of  two  thonsand^  four  htmdred  dollara.  Tbe 
statement  wae  verified  on  the  nineteenth  day  of  Jann- 
ary,  1894,  but  was  not  filed  with  the  clerk  of  the  district 
court  of  Appanoose  county  until  the  thirtieth  day  of 
October  of  the  same  year.  On  the  day  of  its  date,  how- 
ever, Askins,  for  the  sum  of  one  thousand  dollars,  trans- 
ferred hJB  claim  for  a  lien  by  an  indorsement  on  the 
statement,  in  form  as  follows:  "For  value  received,  I 
hereby  assign  the  within  mechanic's  lien  to  R.  I.  Peat- 
mam,  and  authorize  him  to  cancel  the  same  when  paid. 
January  19,  1894.  Joseph  Askins."  This  action  ie 
brought  to  recover  of  the  company  one  thousand  dol- 
lars, with  interest,  and  to  establish  therefor  a  mechan- 
ical lien.  The  defendant  D.  C.  Campbell  was  the  owner 
of  a  judgment  against  his  co-defendant,  the  company, 
for  twenty-one  thousand,  three  hundred  and  ninety- 
eight  dollars  and  sixty-two  cents,  besides  attorney's  fees 
and  costs.  An  execution  was  issued  for  the  satisfaction 
of  the  judgment,  and  the  property  in  question  was  sold 
thereunder  ta  Campbell.  The  district  court  rendered 
a  decree  in  favor  of  the  plaintiff  for  the  amount  he 
asked,  and  for  a  lien  therefor,  and  adjudged  the  lien  so 
established  to  be  senior  to  that  of  Campbell.  The 
defendants  appeal  from  so  much  of  the  decree  as  estab- 
lishes a  mechanic's  lien,  and  Campbell  further  appeals 
from  that  part  of  the  decree  which  makes  his  lien  infer- 
ior to  that  established  in  favor  of  the  plaintiff. 

I.  The  appellants  contend  that  the  plaintiff  is  not 
entitled  to  a  mechanic's  lien,  because  it  had  not  been 
perfected  by  the  filing  of  a  statement,  as  required  by 

law,  when  Askins  transferred  the  claim  in  suit 
1  to  him.    The  right  of  the  plaintiff  to  a  lien  is 

controlled  by  chapter  100  of  the  Acts  of  the  Six- 
teenth General  Assembly.  Section  6  of  that  act  con- 
tains the  foil  owing:  "Every  person,  whether  contractor 
or  sub-contractor,  who  wishes  to  avail  himself  of  the 
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prQyieions  of  this  statute,  shall  file  with  the  clerk  of  the 
district  court  of  the  county  in  which  the  building,  erec- 
tion, or  other  improvement  to  be  charged  with  the  lien 
10  situated,  a  just  and  true  statement  or  account  of  the 
demand  due  him  ♦  ♦  ♦  and  verified  by  affidavit 
Such  verified  statement  or  account  must  be  filed  by  a 
principal  contractor,  within  ninety  days,  and  by  a  sub- 
contractor within  thirty  days  from  the  date  on  which 
the  last  of  the  material  shall  have  been  furnished,  or  the 
last  of  the  labor  was  performed.  But  a  failure  or  omis- 
sion to  file  the  same  within  the  periods  last  aforesaid, 
shall  not  defeat  the  lien,  except  against  purchasers  or 
incumbrancers  in  good  faith'  without  notice,  whose 
rights  accrued  after  the  thirty  or  ninety  days,  as  the 
case  may  be,  and  before  any  claim  for  the  lien  was 
filed/'  Mechanic's  liens  are  assignable,  and  follow  the 
assignment  of  the  debt.  Idem,  section  13.  But  it  is 
said  that  the  filing  of  the  statutory  statement  is  essen- 
tial to  the  creation  of  the  lien,  and  that  an  assignment 
of  the  debt  before  the  statement  is  filed  will  not  transfer 
the  lien.  The  statute  does  not,  however,  make  the  filing 
of  the  statement  essential,  under  section  6,  to  the  cre- 
ation of  a  lien,  but  only  to  preserve  it  against  purchas- 
ers or  incumbrancers  in  good  faith  without  notice, 
whose  rights  accrue  after  the  expiration  of  the  time 
fixed  for  filing  the  statement.  Lee  v.  Hoyt^  101  Iowa, 
101;  Lumber  Co.,  v.  Bownan,  77  Iowa,  706;  Chicago 
Lumber  Co.  v.  Des  Moines  Driving  Park,  97  Iowa,  25. 
Section  1851  of  the  Eevision  of  1860,  as  amended  by 
chapter  111  of  the  Acts  of  the  Regular  Session  of  the 
Ninth  General  Assembly,  contained  a  provision  in 
regard  to  the  filing  of  the  statement  to  charge  subse- 
quent purchasers  and  incumbrancers,  substantially 
like  the  one  under  consideration.  That  provision  was 
considered  in  Neilson,  Benton  &  O^Donnel  v.  Iowa  E.  B. 
Ce.^  51  Iowa,  184,  and  held,  in  effect,  not  to  require  the 
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filing  of  the  statement  in  order  to  perfect  the  lien  as 
against  the  owner.  The  cafie  of  Bissell  v.  Lewis,  56  Iowa, 
231,  arose  under  the  statute  we  are  now  considering, 
and  it  wae  there  said:  "It  is  quite  clear  it  is  not  essen- 
tial, ta  the  establishment  of  the  lien  under  considera- 
tion, that  any  lien  statement  should  have  been  filed  in 
the  clerk's  office."  In  our  opinion,  the  filing  of  the 
statement  was  not  essential  to  the  existence  of  the  lien 
in  question.  That  was  created  by  the  furnishing  of  the 
labor  and  material,  as  provided  in  the  contract,  and 
Askins  was  entitled  to  a  lien  before  he  assigned  the 
debt  upon  which  this  action  is  founded.  Therefore,  the 
assignment  of  the  debt  and  the  indorsement  upon  the 
statement  for  a  lien  had  the  effect  to  transfer  the  lien 
to  the  plaintiff.  The  statement  was  prepared  and  veri- 
fied by  Askins,  and  by  him  delivered  to  his  agent  for 
filing,  but  for  some  unexplained  reason  was  not  filed 
until  the  last  of  October,  as  stated.  Campbell  is  not 
a  subsequent  incumbrancer  in  good  faith,  for  the  reason 
that  the  judgment  through  which  he  claims  was  not 
rendered  until  the  seventeenth  of  September,  1895, 
nearly  a  year  after  the  statement  was  filed. 

It  is  said,  however,  that  this  court  has  decided 
that,  until  the  statement  for  a  lien  is  filed,  the  lien  is 
not  so  far  completed  as  to  be  assignable,  and  language 
was  used  in  the  opinion  in  Merchant  v.  Water  Power 
Co,,  54  Iowa,  451,  which  affords  some  ground  for  that 
claim.  But  a  careful  examination  of  the  case  shows 
that  the  language  of  that  character  used  was  not  essen- 
tial  to  the  decision  of  the  questions  presented.  It 
appears  that  in  that  case  an  order  was  issued  by  the 
owner  to  the  contractors  in  November,  1875,  in  part 
payment  of  the  contract  price,  before  the  contract  was 
completed,  and  before  the  contractor  had  become 
entitled  to  a  lien.  In  April,  1876,  the  order  was  assigned 
to  Merchant,  but  the  contract  was  not  completed  until 
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January,  1877.  It  does  not  appear  that  the  contractors 
ever  claimed  a  lien,  or  that  they  attempted  to  assign 
any  interest  in  one.  Merchant  recovered  judgment  on 
the  order  against  the  owner,  in  February,  1877.  Ten 
monthe  later  he  filed  a  statement  for  a  lien  and  then 
commenced  am  action  to  enforce  the  lien  claimed,  as 
against  an  incumbrancer  whose  rights  accrued  Decem- 
ber 1, 1876.  It  is  clear,  under  the  facte  stated,  that  the 
parties  to  the  assignment  of  the  order  did  not  intend 
to  transfer  any  interest  in  a  mechanic's  lien  by  the 
assignment,  and  that  the  caee  was  rightly  decided,  but 
it  cannot  be  regarded  aa  an  authority  in  this  caee.  It 
should  also  be  observed  that  the  court  expressly  stated 
that  the  provision  of  chapter  100  of  tlie  Acts  of  the  Six- 
teenth General  Assembly,  which  makes  the  lien  follow 
the  assignment  of  the  debt,  was  not  in  force  when  the 
assignment  there  in  question  was  made.  The  case  of 
Brown  v.  Smith,  55  Iowa,  31,  involved  the  right  of  the 
assignee  of  a  tiaae  check  to  file  a  statement  for,  and  to 
enforce,  a  mechanic's  lien.  The  time  check  was  issued 
to  an  employe  of  a  subcontractor,  who,  so  far  as  is 
shown,  did  not  claim  a  lien.  The  facts  are  unlike  those 
Involved  in  this  case.  The  opinion  is  brief,  and  is  oMide 
to  depend  in  part  upon  the  case  of  Bank  v.  Day,  52  Iowa, 
680,  which  did  not  arise  under  the  provisions  of  law  in 
regard  to  the  assignment  of  a  lien  which  apply  here, 
and  also,  in  part,  upon  the  Merchant  Case.  The  case 
of  Laugan  v.  Sankey,  55  Iowa,  52,  is  similar  in  principal 
to  that  of  Brown  v.  Smith,  and  followed  that  and  the 
Merchant  Case.  In  each  of  the  cases  decided  by  this 
court  upon  which  the  appellant  relies,  the  controlling 
facts  and  the  statutory  provisions  involved  were  so 
unlike  those  which  are  material  in  this  case  that  the 
cases  cannot  fairly  be  regarded  as  in  conflict  with  the 
conclusion  we  reach  in  this  case.  Although  the  stat- 
ute provides  that  ''mechanics'  liens  are  assignable,  and 
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shall  follow  the  aasdgnment  of  the  debt,"  jet  a  persom 
entitled  to  euch  a  lien  may  waive  it,  and  may  also  assign 
the  debt  without  the  lien.  But  in  this  case  the  partien 
to  the  assignment  intended  to  preserre  the  lien,  and 
to  assign  it  with  the  debt,  and  what  they  did  for  that 
pnrpose  would  have  been  effectual,  had  the  assizor 
been  entitled  to  a  lien.  This  conclusion  is  required  by 
the  plain  provisions  of  the  statute,  as  applied  to  the 
facts  of  this  case,  and  by  the  cases  of  NeilsoUy  Benton 
A  O'Donnel  v.  Iowa  E.  R.  Co.,  and  Bissell  v.  Lewis^ 
supra.  We  do  not  find  it  necessary  to  determine 
whether,  in  case  the  filing  of  a  statement  is  required  to 
preserve  the  lien,  as  against  other  persons  than  the 
owner,  the  statement  may  be  prepared  and  filed  by  the 
assignee. 

II.     It  is  claimed  that  the  plaintiff  is  not  entitled 
to  a  lien  for  his  claim,  because  the  contract  on  which 
it  was  based  required  Askins  to  furnish  a  man  to  oper- 
ate the  plant  for  thirty  days,   and   to  assign 
2  to    the    company    the    exclusive    use    of    cer- 

tain patents,  and  that  alien  for  such  items 
cannot  be  allowed.  A  mechanic's  lien  may  be 
acquired  by  any  mechanic  or  other  person  "who 
shall  do  any  labor  upon,  or  furnish  any  materials, 
machinery,  or  fixtures,  for  any  building,  erection  or 
other  improvement  upon  land.  *  *  *"  Under  this 
provision  a  lien  could  have  been  obtained  for  the  labor 
of  a  man  to  operate  the  plant  for  thirty  days,  in  order 
to  test  the  machinery  and  cause  it  to  meet  the  require- 
ments of  the  guaranty;  but  the  contractor  was  not 
entitled  to  a  lien  for  services  rendered  to  instruct  the 
superintendent,  nor  for  the  assignment  of  patent  rights 
which  were  not  included  in  the  use  of  the  appliances 
which  the  contractor  was  required  to  furnish.  The 
contract  required  the  payment  of  the  sum  of  two  thon- 
sand,  four  hundred  dollars  for  the  labor  and  appliances 
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fumkshed,  and  aleo  for  the  instruction  given  the  super- 
intendent, and  the  right  to  use  the  patents  deecribed. 
That  right  is  not  shown  to  be  included  in  the  right  to 

use  the  appliances  fumiehed.  It  must  be  pre- 
8  sumed  that  the  instruction  given,  and  the  right 

to  uBe  the  patents,  which  were  to  be  assigned, 
were  of  substantial  value;  but  we  are  without  means 
of  asceri^ining  what  it  was,  and  therefore  cannot 
determine  the  amount  for  which  a  lien  might  properly 
be  established. .  The  effect  of  this  is  to  prevent  the 
eirtablishment  of  a  lien  for  any  part  of  the  plaintiff's 
claim.  See  Morrison  v.  Minot,  5  Allen,  403;  Mc Master 
V.  Merrick,  41  Mich.  503,  (2  N.  W.  Rep.  895);  Dennis  v. 
Smiih,  38  Minn.  494  (38  N.  W.  Kep.  695).  We  conclude 
that  the  district  court  erred  in  establishing  a  lien  in 
favor  of  the  plaintiff,  and  its  decree  is  bbveksed. 


In  the  Matter  of  the  Estate  of  Thomas  H.  MoGhbb, 
Deceased,  Nath.  Pbenoh,  Administrator,  Appel- 
lant, V.  The  State  of  Iowa. 

Collateral  Inheritanee  Tax.  The  collateral  inheritance  tax  law  (Acts 
Twenty-sixth  (xeneral  Assembly,  chapter  28,  section  1)  provides 
that  all  property  in  the  state  which  shall  pass  to  any  person  other 
than  persons  exempted,  shall  be  subject  to  a  tax  of  five  per  cent. 
1  of  its  value  above  the  sum  of  one  thousand  dollars.  Other  parts 
of  the  act  provide  that  the  tax  is  only  payable  on  account  of  the 
property  of  an  estate  in  excess  of  one  thousand  doMars,  which 
remains  "after  the  payment  of  all  its  debts."  Held,  that  the  word 
"person,"  in  section  1,  thougfh  importing  the  singular,  should  be 
extended  to  include  the  plural;  that  the  debts  referred  to  are  the 
debts  of  the  estate  and  not  of  the  collateral  heirs;  and  that  there- 
fore the  one  thousand  dollars  exemption  should  be  taken  from  the 
aggregate  amount  of  the  property  which  remained  after  the  pay- 
ment of  the  debts  of  the  estate,  and  not  from  the  share  of  each 
heir. 

App&&.isicMBr<rT.    Acts  Twenty-sixth  General  Assembly,  chapter  38, 
section  1,  relating  to  the  collateral  inheritance  tax,  provides  that 
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it  shall  be  assessable  on  the  ''value"  of  the  estate  over  and  above 
one  thousand  dollars.  In  subsequent  sections,  terms  relating  to 
2  the  assignment  are  used,  such  as  follows:  "appraised  value,"  "actual 
market  value,"  and  "value"  without  qualittcation.  Held^  that  the 
assessment  should  be  made  upon  the  fair  market  value,  and  not 
the  assessed  value  of  the  property  fixed  for  the  purposes  of 
ordinary  taxation. 

Same.    Where  the  state  is  not  a  party  to  the  appraisement  of  an 

estate  for  the  assessment  of  a  collateral  inheritance  tax  due  to  it, 

and  had  no  notice  thereof  when  made,  the  district  court  may 

8    order  a  second  appraisement  on  the  state's  application,  alleging  an 

unfair  appraisement. 

Watbkman,  J.,  took  no  part. 

Appeal  from  Scott  District  Coi^ri.— Hon.  P.  B.  Wolfe, 

Judge. 

Wednesday,  April  6,  1898. 

Proceedings  in  probate  for  the  purpose  of  ascer- 
taining the  amount  of  a  collateral  inheritance  tax.  The 
district  court  approved  an  appraisement  of  property  of 
the  decedent,  and  directed  the  payment  of  the  amount 
of  inheritance  tax  fixed  in  the  report  of  the  appraisers. 
The  adminifitrator  of  the  estate  appeals. — Ajffirfned. 

Nath.  French  for  appellant. 

Milton  Bemley,  Attorney  General,  for  the  State. 

Robinson  J. — This  proceeding  arises  under  chapter 
28  of  the  Acts  of  the  Twenty-Sixth  General  Assembly, 
entitled  "An  act  imjKMsing  a  collateral  inheritance  tax 
and  providing  for  the  CM^llection  of  the  eame."  The 
material  facts  inyolved  are  as  follows:  In  August, 
1896,  Thomas  H.  McGhee,  a  non-resident  of  this  state, 
died  intestate.  Neither  wife,  parent,  nor  any  lineal 
descendant,  adopted  child,  nor  lineal  descendant  of  an 
adopted  child,  survived  him,  and  his  only  heirs  are 
twenty-five  children  and  grandchildren   of  his   four 
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deceased  sisters.  He  left  both  real  and  personal  prop- 
erty in  this  state,  and  on  the  last  day  of  August,  1896, 
Nath.  French  was  appointed  administrator  of  his  prop- 
erty within  this  state.  In  March,  1897,  the  adminis- 
trator commenced  this  proceeding,  in  which  he  asked 
for  the  appointment  of  three  appraisers  to  value  and 
appraise  the  property  of  the  decedent  within  this  state, 
for  the  purpose  of  ascertaining  the  amount  of  inher- 
itance tax  due  on  the  property.  Appraisers  were 
accordingly  appointed,  who  thereafter  filed  a  report 
which  contained  a  list  of  the  property  which  belonged 
to  the  estate  and  fixed  its  "assessed  value"  at  twenty- 
two  thousand,  five  hundred  and  thirty-five  dollars,  and 
stated  that  the  appraisers  were  uncertain  whether  each 
heir  was  entitled  to  an  exemption  of  one  thousand  dol- 
lars, or  whether  that  exemption  was  only  from  the  total 
assessed  value.  The  court  approved  the  appraisement, 
and  found  that  each  heir  was  entitled  to  an  exemption 
of  one  thousand  dollars,  and  thereupon  ordered  that 
the  administrator  pay  the  collateral  tax  ^n  the  amount 
of  the  shares  of  each  heir  in  excess  of  one  thousand 
dollars.  Thereafter  the  state  filed  an  application  to 
have  the  appraisement  and  order  of  the  court  based 
thereon  set  aside,  and  as  grounds  therefor  stated  that 
the  proceedings  had  been  without  notice  to  the  state, 
and  that  it  had  not  had  an  opportunity  to  appear  at 
the  time  the  order  of  the  court  was  made,  that  the 
appraisement  was  much  below  the  actual  value  of  the 
property,  and  that  the  court  erred  in  computing  the 
tax  due  from  the  estate,  to  the  prejudice  of  the  state. 
The  application  of  the  state  was  sustained,  and  the 
appraisers  were  directed  to  appraise  all  the  property  of 
the  estate  at  a  fair  market  value;  and  it  was  alio 
ordered  that  from  the  valuation  thus  ascertained  the 
debts,  costs,  and  the  expenses  of  the  administration, 
and  the  sum  of  one  thousand  dollars,  exempt  by  statute, 
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be  deducted,  and  that  the  remainder  be  aeseaaed  with 
the  collateral  inheritance  tax.  A  new  appraisement 
was  made  as  directed,  and  the  property  was  appraised 
at  the  sum  of  sixty-two  thousand,  five  hundred  and 
eighty  dollars.  After  deducting  the  expense  of  admin- 
istration, and  one  thousand  dollars  in  addition,  fifty- 
eight  thousand  dollars,  subject  to  the  statutory  tax, 
were  found  to  remain.  The  valuation  and  report  of  the 
appraisers  were  approved,  and  the  payment  of  the 
inheritance  tax  on  the  amount  last  named  was  directed. 
The  administrator  appeals  from  the  order  setting  aside 
the  first  appraisement,  and  directing  a  new  one,  and 
from  the  apjwoval  of  the  second  appraisement,  and  sec- 
ottd  order  directing  the  payment  of  the  tax. 

I.  Section  1  of  the  act  of  the  general  assembly 
to  which  we  have  referred  is  as  follows.  "All  property 
within  the  jurisdiction  of  the  state,  and  any  interest 
therein,  whether  belonging  to  the  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  the  intestate  laws  of 
this  or  any  other  state,  or  by  deed,  grant,  sale, 
OP  gift  made  or  intended  to  take  effect  in  pos- 
session or  in  enjoyment  after  death  of  the  grantor, 
or  donor,  to  any  person  in  trust  or  otherwise, 
#ther  than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  lineal  descendant,  adopted  child,  the 
Hmeal  descendant  of  an  adopted  child  of  a  descendant, 
or  to  or  for  charitable,  educational,  or  religious  socie- 
ties or  institutions  within  this  state,  ^ail  be  subject  to 
a  tax  of  fire  per  centum  of  its  value,  above  the  sum  of 
oote  thousand  dollars,  after  the  payment  of  all  debts,  for 
the  use  of  the  state;  and  all  administrators,  executors, 
and  trustees,  and  such  grantee  under  a  conveyance,  and 
any  such  donee  under  a  gift,  made  during  the  grant- 
or^s  or  domor's  life,  shall  be  respectively  liable  for  all 
such  taxes  to  be  paid  by  them  respectively,  except  aft 
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hereiB  otherwise  provided,  with  lawful  interest  as  here- 
inafter set  forth,  until  the  same  ehall  have  been  paid. 
Tbe  tax  aforesaid  shall  be  and  remain  a  lien  on  such 
estate  from  the  death  of  the  decedent  until  paid.^^  It  is 
contended  by  the  appellant,  and  conceded  by  the  state, 
that  the  tax  for  which  this  statute  provides  is  not  a  tax 
upon  property,  as  that  phrase  is  ordinarily  understood, 
but  a  tax  upon  the  succession, — upon  the  privilege  of 
succeeding  to  the  estate  of  the  decedent, — and  for  the 
purposes  of  this  case  that  will  be  assumed  to 
1  be  true.    We  next  inquire  whether,  in  ascertain- 

ing the  amount  of  property  subject  to  tax,  the 
one    thousand   dollars    exempt   therefrom    is    to    be 
deducted  only  from  the  aggregate  amount  of  the  prop- 
erty which  remains  after  the  payment  of  debts  of  the 
estate,  or  whether  only  so  much  of  the  share  of  each  heir 
as  exceeds  the  sum  of  one  thousand  dollars  is  subject  to 
the  tax.    The  appellant  contends  for  the  latter  interpre- 
tation, and  urges  that  the  other  was  not  intended  by 
the  general  asssembly,  and  would  be  unreasonable  and 
unfair  in  its  practical  effects.    The  language,  "All  prop- 
erty  within   the  jurisdiction  of  this   state    ♦     ♦     ♦ 
which  ^hall  pass     *     *     *    to  any  person     ♦     ♦     ♦ 
[other  than  the  penson  exempted]  shall  be  subject  to  a 
tax  of  five  per  centum  of  its  value,  above  the  sum  of  one 
thousand  dollars,"  taken  alone,  would  tend  to  support 
the  interpretation  for  which  the  appellant  contends^ 
but,  to  ascertain  the  legjislative  intent,  all  relevant 
parts  of  the  act  must  be  considered.     It  is  the  rule 
that  "words  importing  the  singular  number  may  be 
extended  to  include  several  persons  or  things."    Code 
1873,  section  45,  subdivision  3.     Hence  the  statutory 
phrase  "to  any  person"  does  not  necessarily  mean  one 
I)erson  only,  but  will  include  more  than  one,  when  that 
is  required  to  give  the  statute  the  effect  it  was  intended 
to   have.      The    administrator,    executor,    or    trustee 
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charged  with  the  duty  of  settUng  the  estate  is  liable  for 
the  payment  of  the  tax,  excepting  that  in  eome  casee  he 
is  required  to  collect  the  tax  from  the  pereon  who  to  to 
receive  the  property,  and  to  do  certain  things  provided 
by  statute  to  secure  a  lien  for  the  tax  upon  property 
subject  to  it.  But  the  tax  is  only  payable  on  account 
of  the  property  of  an  estate  in  excess  of  one  thousand 
dollars  which  remains  "after  the  payment  of  all  its 
debts. ^'  To  whose  debts  does  the  statute  refer?  The 
officer  charged  with  the  duty  of  settling  the  estate  can- 
not have  official  knowledge  of  the  debts  of  the  collateral 
heir  or  other  person  to  whom  the  property  is  to  go,  and 
there  does  not  appear  to  be  any  good  reason  for  grant- 
ing to  such  a  person,  because  he  is  in  debt,  an  exemp- 
tion, at  the  expense  of  the  state,  which  is  not  granted  to 
a  person  of  the  same  class  who  is  not  in  debt.  It  is  evi- 
dent that  the  debts  to  be  paid  are  those  which  are  claims 
against  the  estate  of  decedent,  and  we  are  of  the  opinion 
that  both  of  the  phrases,  "above  the  sum  of  one  thou- 
sand dollars''  and  "after  the  payment  of  all  debts,'* 
have  direct  relation  to  the  estate  of  the  decedent  The 
legislative  intent  as  to  this  may  be  expressed  thus: 
"All  jwoperty  within  the  jurisdiction  of  this  state, 
which  shall  pass  by  will  or  the  intestate  laws  of  this 
or  any  other  state,  or  by  deed,  grant,  sale  or  gift  made, 
*  *  *"  other  than  to  or  for  the  rwe  of  the  persons 
specified,  "shall  be  subject  to  a  tax  of  five  per  centum  of 
its  value  above  the  sum  of  one  thousand  dollars,  after 
the  payment  of  all  its  debts,  for  the  use  of  the  state/* 
Other  portions  of  the  act  tend  to  justify  the  interpreta- 
tion we  adopt,  and  we  do  not  doubt  that  it  expresses  the 
legislative  intent.  It  will,  as  nearly  as  is  practicable, 
operate  uniformly,  where  the  conditions  are  the  same, 
and  thus  produce  equality  in  results.  The  case  of  In  re 
Howe,  112  N.  Y.  100  (19  N.  E.  Rep.  513),  is  relied  upon 
in  support  of  the  interpretation  for  which  the  appellant 
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contends.  But  we  must  decline  to  follow  that  case,  60 
far  as  it  can  be  regarded  as  applicable  to  the  statute 
under  consideration. 

II.    The  appraisement  which  was  set  aside  appears 

to  have  been  according  to  the  assessed  value  of  the 

property  fixed  for  the  purposes  of  ordinary  taxation, 

while  the  second  assessment  represented  its  fair 

2  majriket  value.    It  is  claimed  that  the  value  con- 
templated by  section  1  is  not  the  fair  market 

value,  but  the  value  assessed  for  the  levying  of  ordinary 
taxes;  and  attention  is  called  to  the  fact  that  the  word 
"value,"  without  qualification,  is  used  in  section  1, 
while  the  words  "appraised  value''  are  used  in  section  3, 
the  "actual  market  value"  is  specified  in  section  4  and  5, 
and  the  word  "value,"  without  qualification,  is  also 
used  in  section  5.  There  is  nothing  in  any  part  of  the 
act  to  indicate  that  the  general  assembly  intended  to 
have  the  value  of  the  property,  as  fixed  by  assessors  and 
equalizing  boards,  considered  for  any  purpose.  The 
appraisement  is  to  be  made  by  appraisers,  and  is  sub- 
ject to  the  approval  of  the  court.  When  the  word 
"value"  is  applied  to  property,  and  no  qualification  is 
expressed  or  implied,  it  means  the  price  which  the  prop- 
erty will  command  in  the  market  28  Am.  &  Eng.  Enc. 
Law,  46.  gee,  also,  Pool  v.  Hennessy,  39  Iowa,  192.  We 
are  of  the  opinion  that  the  different  words  used  in  the 
statute  to  designate  the  value  of  the  property  are 
intended  to  express  substantially  the  same  meaning, 
and  that  the  value  fixed  should  in  all  cases  be  the  fair 
market  value. 

IIL     It  is  claimed  the  district  court  did  not  have 

power  to  order  a  second  appraisement.    The  state  was 

not  a  party  to  the  first  appraisement,  and  its  interest 

in  the  proceedings  was  such  that  it  was  within  the 

power  of  the  court,  on  the  application  of  the 

3  state,  and  a  showing  of  error  in  the  proceedings 
theretofore  had,  to  correct  the  error  by  means 

of  a  new  appraisement    We  do  not  find  any  error  in 
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the  proceedings  of  the  dfetrict  court  of  which  the  appel<* 
lant  can  complain  and  its  judgment  is  affibmbd* 
Waterman,  J.,  takes  no  part. 


B.  P.  Doughty,  Appellant,  v.  Hugh  H.  Meek,  et  al. 

Judgment:    nunc  pro  tunc.    The  entry  of  a  judgment  nunc  pro  tunc 

1  is  not  authorized,  merely,  because  the  party  had  the  right  to  a 
judgment  at  the  time  as  of  which  the  judgment  is  entered,  but 
there  must  have  been  an  actual  rendition  of  a  judgment. 

Same.    The  filing  with  the  clerk  of  a  statement  of  confession  of 

2  judgment  is  a  sufficient  rendition  of  judgment  to  authorize  the 
subsequent  entry  of  judgment  nunc  pro  tunc. 

ExBOUTiON.    An  execution  issued  on  a  judgment  which  has  neyer 
S    been  formally  entered  is  supported  by  an  entry  thereof  nunc  pro 
tunc. 

Gnt  nishment:  credit  on  judoment.  The  principal  debtor  is  entl- 
4  tied  to  a  credit  on  a  judgment  against  him,  of  an  amount  admitted 
by  a  garnishee  to  be  due.  where  it  does  not  appear  that  the  gar- 
nishee was  ever  released,  and  the  principal  debtor  denies  having 
received  the  amount  of  such  indebtedness,  although  no  case  was 
ever  docketed  against  the  garnishee  and  no  judgment  rendered^ 
and  though  it  does  not  appear  that  he  ever  paid  the  amount  of 
such  indebtedness  to  the  garnishing  creditor. 

Appeal  from  Van  Buren  District  Court. — Hon.  T.  M. 

Fee,  Judge. 

Thursday,  April  7,  1898. 

Suit  in  equity  to  enjoin  the  sale  of  real  estate  under 
a  general  execution.  Plaintiff  claims  that  there  was  no 
valid  judgment  upon  which  an  execution  could  iesue, 
and  that  whatever  claim  defendants  may  have  had 
has  been  paid.  The  trial  court  dismissed  the  petition, 
and  plaintiff  appeals.    Modified  and  Affirmd. 

Work  &  Lewis  and  M.  B.  Davis,  for  appellant. 

Mitchell  &  Sloan,  for  appellees. 
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Deemer  C.  J. — On  the  twentieth  day  of  December, 
1876,  appellant  made  and  executed  a  confession  of 
judgment  in  favor  of  appellee  Meek  upon  a  note  for  the 
sum  of  two  hundred  dollars,  executed  in  January,  1876. 
This  confession  wa?i  filed  with  the  clerk  of  the  district 
court  in  and  for  Van  Buren  county  on  or  about  January 
1,  1877,  but  no  entry  of  judgment  was  made  upon  the 
court  records  until  the  trial  of  this  case,  at  which  time 
the  court  ordered  an  entry  of  judgment  as  of  the  first 
regular  term  in  the  year  1877.  On  the  twenty-first  day 
of  July,  1896,  an  execution  issued  from  the  oflflce  of  the 
clerk  of  the  district  court  upon  a  pretended  judgment 
in  favor  of  Meek  and  against  Doughty,  directed  to  the 
sheriff  of  Woodbury  county.  This  execution  was  levie<i 
upon  certain  real  estate  in  Woodbury  county  belonging 
to  Doughty.  This  suit  is  to  enjoin  and  restrain 
the  sale  of  the  real  estate  so  levied  upon.  The  trial 
court  was  evidently  of  opinion  that  no  judgment  had 
been  rendered  upon  the  statement  of  confession  at  the 
time  the  execution  issued,  but  it  ordered  the  rendition 
of  judgment  nunc  pro  tunc,  and  held  that  this  validated 
the  writ,  and  that  plaintiff's  petition  should  be  dis- 
missed. In  support  of  the  ruling  it  is  contended 
that  the  filing  of  the  statement  of  confession  was 
in  fact  the  rendition  of  a  judgment,  that  the  act 
of  the  clerk  and  the  court  with  reference  thereto  was 
purely  ministerial,  that  the  court  was  justified  in  direct- 
ing a  nunc  pro  tunc  entry  of  judgment,  and  that  such 
entry  covered  all  defects  in  the  ieeuance  of  the  execu- 
tion. The  argument  in  support  of  this  contention  is 
to  the  effect  that,  when  a  statement  of  confession  is 
filed,  the  law,  in  the  absence  of  the  judge,  at  once  pro- 
nounces the  judgment,  and  it  becomes  the  duty  of  the 
clerk  to  make  the  entry  forth Avith ;  that  his  failure  to  do 
80  may  be  cured  at  any  time  by  a  mine  pro  tunc  entry; 
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and  that  snch  entry,  when  eo  made,  validates  all  prior 
proceedingis,  including  the  issuance  of  execution. 

1  That  courts  possess  the  power  to  enter  judg- 
ments nunc  pro  tunc  is  conceded,  but  the  exer- 
cise of  such  power  presupposes  the  actual  rendition  of 
a  judgment.  The  right  to  a  judgment  will  not  furnish 
the  basis  for  such  an  entry.  Gray  v.  Brignardello,  1 
Wall.  627;  Worley  v,  Shong,  35  Neb.  311  (53  N.  W.  Rep. 
72);  Cassidy  v.  Woodward,  77  Iowa,  355;  Freeman, 
Judgment,  section  68. 

The  inquiry  yet  remains,  what  effect  is  to  be  given 
the  statement  of  confession  when  it  is  filed  with  the 
clerk?  This  question  is  not  a  new  one  to  this  court  In 
the  case  of  Risser  r,  Martin,  86  Iowa,  392,  which 
involved  the  right  of  the  court  to  enter  a  judgment  nunc 
pro  tunc  upon  a  statement  of  confession,  we  said:  **It 
is  true  the  court  made  no  order,  ♦  ♦  ♦  but  the  law 
operated  in  lieu  of  formal  action  by  the  court  as  a  direc- 
tion to  the  clerk  to  enter  judgment.    In  legal 

2  effect,  the  rights  of  the  parties  were  the  same 
that  they  would  have  been  had  the  court  ordered 

the  judgment  to  be  entered.  It  is  said  that  a  judgment 
nunc  pro  tunc  is  always  proper  where  a  judgment  has 
been  ordered,  but  the  clerk  has  failed  or  neglected  to 
copy  it  into  the  record.  *  *  *  In  this  case  the  con- 
fession expressed  the  amount  of  the  debt,  and  the  law 
fixed  the  judgment  to  which  the  plaintiffs  were 
entitled.**  The  point  now  under  consideration  is  con- 
clusively determined  by  this  statement  of  the  law, 
and  needs  no  further  elucidation. 

II.  At  the  time  the  execution  issued  there  was 
no  formal  entry  of  judgment,  and  it  is  argued  that  the 
nunc  pro  tunc  entry  did  not  validate  the  execution.  It 
is  well  settled  that  "there  can  be  no  judgment  until  it 
is  entered  in  the  proper  record  of  the  court  It  cannot 
exist  in  the  memory  of  the  officers  of  the  court,  nor  in 


April  1898]  DoueHTT  v.  Mt^k,  et  al.  19 

memoranda  entered  upon  books  not  intended  to  pre- 
serve the  record  of  judgments."  Winter  v.  Coulthard^ 
94  Iowa,  312;  Balm  v.  Nunn,  63  Iowa,  642;  Case  v.  Plato, 
54  Iowa,  64.  In  one  of  theee  cases  it  is  said  that,  "there 
l^ing  no  valid  existing  judgment  when  the  execution 

ifisued  it  is  void.  This  declaration  had  no  refer- 
3  ence,  however,  to  the  effect  that  should  be  given 

a  nunc  pro  tunc  entry,  and  it  js  not  to  be  regarded 
as  conclusive  of  the  point  now  under  consideration.  Mr. 
Freeman,  in  his  work  on  Judgments,  at  section  67,  says: 
"With  the  exception  pointed  out  in  the  previous  section 
[relating  to  the  rights  of  third  persons],  a  judgment 
entered  nunc  pro  tunc  must  be  everywhere  received  and 
enforced  in  the  same  manner  and  to  the  same  extent 
as  though  entered  at  the  proper  time.  ♦  ♦  ♦ 
Though  an  execution  may  have  issued  ♦  ♦  ♦ 
when  there  was  nothing  on  the  record  to  support  it,  yet 
the  omission  is  one  of  evidence,  and  not  of  fact;  and, 
the  evidence  being  supplied  in  a  proper  manner,  full 
force  and  effect  will  be  given  to  the  fact,  as  if  the  evi- 
dence had  existed  from  the  beginning/'  Mr.  Black,  in 
his  treatise  on  Judgments,  at  section  136,  announces 
practically  the  same  doctrine.  These  statements  are 
authorized  by  the  following,  among  other,  authorities: 
Busk  V.  Bush,  46  Ind.  70;  Tapley  v.  Goodsell,  122  Mass. 
176;  Parker  v.  Rugg,  9  Gray,  209;  Graham  v.  Lynn,  4 
B.  Mon.  17.  Following  this  almost  unbroken  line  of 
decisions,  we  are  constrained  to  hold  that  the  nunc  pro 
tunc  entry  so  operated,  as  to  save  the  execution  which 
had  theretofore  been  issued. 

III.  Finally,  it  is  insisted  that  the  claim  or  judg- 
ment had  been  satisfied  in  whole  or  in  part  prior  to  the 
issuance  of  the  execution,  the  enforcement  of  which  is 
sought  to  be  enjoined.  In  1877  an  execution  issued, 
which  was  served  by  levying  upon  thirteen  sacks  of 
flour  and  forty  bushels  of  oats,  and  by  garnishing  four 
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supposed  debtors  of  Doughty.  The  sheriff's  return  dis- 
closes that  the  property  was  returned  to  Doughty,  by 
order  of  Meek's  attorney,  upon  condition  that  Doughty 

pay  the  costs.  The  return  further  ehowe  that 
4  Doughty  paid  the  coets.    Of  the  four  garnishees 

all  denied  being  indebted  to  Doughty  save  one, 
who  admitted  he  owed  eighteen  dollars  and  forty-five 
cents.  No  case  was  ever  docketed  against  this  garn- 
ishee, no  judgment  rendered,  and  no  showing  that  he 
ever  i)aid  the  amount  to  Meek,  or  to  any  one  for  him. 
There  is  no  record  evidence,  however,  that  the  garn- 
ishee who  admitted  this  indebtedness  was  ever  dis- 
charged, and  Doughty  squarely  denies  that  the  garnish- 
ment was  released,  and  denies  having  received  tlie 
amount  of  this  indebtedness  from  the  garnishee.  The 
amount  admitted  by  this  garnishee  to  be  due  wa^ 
eighteen  dollars  and  forty-five  centa  As  the  levy  by 
garnishment  is  admitted,  and  as  there  is  no  sufficient 
showing  by  appellee  that  this  garnishee  was  released, 
the  appellee  should  be  charged  with  the  amount 
admitted  to  be  due,  and  the  same  should  be  credited 
upon  the  judgment  as  of  date  November  3, 1877.  Claim 
is  made  that  the  note  upon  which  the  confession  of  judg- 
ment was  based  was  intended  simply  as  security  for  an 
indebtedness  due  from  one  Nelson  to  Meek,  and  that, 
after  the  confession  was  executed,  Nelson  paid  the  debt 
It  is  sufficient  to  say  that  the  evidence  does  not  support 
this  contention.  The  debt  was  Doughty's,  and  Nelson 
did  not  pay  it  With  the  modification  above  suggested, 
the  decree  is  affirmed.   Modified  and  affiemed. 
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J.  W.  Stone,  by  Attorney,  v.  W.  P.  Conbad,  District 

Judge,  and  the  Board  of  Commissioners  of 

Insanity. 

Cenrlg:  obimikai.  pbaotiob:  Insanity,  The  district  court  has 
jurisdiction  to  try  the  question  of  sanity  of  a  person  indicted  for 
murder  and  order  him  to  be  confined  in  the  insane  department  of 
the  penitentiary,  although  an  application  by  his  father  had  been 
handed  to  the  clerk  of  such  court  before  the  indictment  was  found, 
stating  that  he  was  insane,  and  asking  that  the  commissioners  of 
insanity  inyestigate  and  take  action  in  the  case,  where  no  action 
was  taken  by  such  commissioners  until  after  the  finding  of  the 
indictment  and  serrioe  of  warrant  ~  under  Code,  section  2879, 
providing  that  on  a  written  application  by  any  citizen  stating  that 
a  person  confined  within  any  prison,  within  the  county,  charged 
with  a  crime,  but  not  convicted  thereof,  nor  on  trial  therefor,  is 
insane,  the  commissioners  shall  cause  such  prisoner  to  be  brought 
before  them  and  direct  his  removal  to  one  of  the  hospitals  for  the 
Insane,  if  they  find  him  to  be  insane,  section  5540,  providing,  that 
if  a  defendant  appears,  in  any  stage  of  the  trial  of  a  criminal 
prosecution,  and  a  reasonable  doubt  exists  as  to  his  sanity,  further 
proceedings  must  be  suspended  and  a  trial  had  on  that  question, 
and  sckstion  235,  providing,  that  the  district  court  shall  have 
"exclusive'*  jurisdiction  of  all  criminal  aoCions,  except  in  cases 
where  exclusive  or  concurrent  jurisdiction  is  or  may,  thereafter 
be  conferred  upon  some  other  ''court  or  tribunaL'' 


Thursday,  April  7,  1898. 

There  was  an  application  to  this  court  by  plaintiff 
for  a  writ  of  certiorari  commanding  the  defendants  to 
certify  up  certain  proceedings  on  their  part,  of  which 
complaint  was  made.  The  writ  issued,  return  was  made 
thereto,  and  it  is  upon  this  record  we  are  required  to 
pass. — Dismissed, 
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James  A.  Nugent  for  plaintiff. 

James  A.  Howe  for  defendants. 

Waterman,  J. — The  facts,  as  they  appear  in  the 
returns  made  by  the  defendants,  are  neither  many  nor 
complicated.  On  the  fifth  day  of  January,  1898,  the 
plaintiff,  J.  W.  Stone,  shot  and  killed  one  Frank  Kahler, 
in  the  city  of  Dee  Moines.  On  the  tenth  of  that  month, 
the  father  of  Stone,  acting  through  an  attorney,  handed 
the  clerk  of  the  district  court  a  written  application, 
signed  by  himself,  and  duly  verified,  charging  that  eaid 
Stone  was  insane,  and  asking  that  the  commissioners  of 
insanity  investigate  and  take  action  upon  the  case. 
Nothing  further  was  done  in  the  matter  at  this  tune. 
The  next  fact  of  consequence  in  order  of  transpiring, 
was  the  finding  and  return  of  two  indictments  against 
Stone,  charging  him,  respectively,  with  the  crime  of 
murder  in  the  first  degree,  and  assault  with  intent  to 
commit  murder.  These  indictments  were  returned  by 
the  grand  jury  on  January  11,  1898,  and  immediately 
thereafter,  on  said  day,  warrants  were  issued  thereon, 
and  service  upon  Stone.  After  this,  the  application  to 
the  commissioners  of  insanity  was  filed,  and  thereafter 
the  board  met,  on  the  day  last  mentioned;  and  upon  a 
suggestion  of  want  of  jurisdiction  on  its  part,  because 
of  the  fact  that  Stone  was  held  under  warrants  issued 
on  said  indictments,  nothing  was  done  at  this  time  in 
the  matter.  On  January  12th  the  board  again  met 
to  consider  the  case,  and  it  was  decided  that,  for  want 
of  jurisdiction,  no  action  would  be  taken,  and  an  order 
was  so  entered.  On  the  same  day,  Stone  was  arraigned 
in  the  district  court,  and  counsel  appointed  to  defend 
him.  It  appearing  that  a  reasonable  doubt  existed  as 
to  his  sanity,  a  trial  was  had  in  said  court,  by  jury 
(Hon.  W.  F.  C3onrad,  J.,  presiding),  to  determine  the 
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matter,  and  a  verdict  was  duly  rendered  declaring  him 
to  be  insane.  Whereupon  the  court  ordered  him 
confined  in  the  department  for  the  insane  in  the  peni- 
tentiary at  Anamosa,  and  that  further  proceedings 
againet  him  on  the  indictments  be  suspended. 

II.  It  is  contended  by  counsel  for  petitioner  that 
the  difitrict  court  had  no  jurisdiction  to  try  the  ques- 
tion of  Stone'e  sanity,  or  to  make  any  order  as  to  his 
keeping;  that  the  right  to  determine  such  matter  and 
make  such  an  order  rested  exclusively  with  the  commis- 
sioneiB  of  insanity. 

III.  Motions  are  made,  both  on  behalf  of  the  com- 
miesionera  of  insanity  and  the  district  judge,  to  dismiss 
this  proceeding.  We  need  not  set  out  the  grounds  on 
which  the  motions  are  based.  We  intend  disposing  of 
the  controversy  on  its  merits.  The  case,  as  presented, 
calls  for  a  construction  of  statutes  relating  to  the  juris- 
diction of  different  tribunals.  Under  the  changed  pro- 
visions of  the  present  CJode,  to  which  we  shall  hereafter 
refer,  conflicts  like  this  here  presented  may  often  arise; 
and  because  of  this  we  deem  it  best  to  overlook  some 
matters  of  form,  and  give  a  construction  to  the  Code 
provisions  involved. 

IV.  Section  2279  of  the  Code  provides:  "On  a 
written  application  made  by  any  citizen,  stating  under 
oath,  that  a  person  confined  in  any  prison  within  the 
county,  charged  with  a  crime  but  not  convicted  thereof 
nor  on  trial  therefor,  is  insane,  the  commissioners  shall 
cause  said  prisoner  to  be  brought  before  them  and  if 
they  find  that  he  is  insane  they  shall  direct  his  removal 
to,  and  detention  in,  one  of  the  hospitals  for  the  insane. 
*  *  *''  Section  5540  of  the  Code  also  relates  to  the 
same  subject-matter.  It  is  as  follows:  "If  a  defendant 
appears  in  any  stage  of  the  trial  of  a  criminal  prosecu- 
tion and  a  reasonable  doubt  arises  as  to  his  sanity, 
further  proceedings  must  be  suspended  and  a  trial  had 
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upon  that  question.''  Then  follow  provisions  as  to  the 
method  of  trial,  and  the  disposition  to  be  made  of  the 
prisoner  if  found  to  be  insane;  it  being  provided  that  he 
shall  be  confined  in  the  department  for  the  criminal 
insane  at  Anamoea.  The  conetitution  (article  5,  section 
6)  reads :  "The  district  court  shall  be  a  court  of  law  and 
equity  which  shall  be  distinct  and  separate  jurisdic- 
tions and  have  jurisdiction  in  civil  and  criminal  mat- 
ters arising  in  their  respective  districts  im  such  manner 
as  shall  be  prescribed  bylaw."  And  in  section  225  of  the 
Code  the  general  assembly  has  said:  "The  district  court 
shall  have  general,  original  and  exclusive  jurisdiction 
of  all  actions,  proceedings  and  remedies,  both  civil  and 
criminal,  except  in  cases  where  exclusive  or  concurrent 
jurisdiction  is  or  may  thereafter  be  conferred  upon 
some  other  court  or  tribunal.  *  *  *"  We  have  set 
out  the  various  provisions  of  law  that  have  a  bearing 
upon  the  matter  under  consideration.  Their  relevancy 
will  appear  as  we  proceed.  The  district  court  Mas 
exclusive  jurisdiction  in  criminal  matters,  save  where 
otherwise  conferred.  Certainly  it  will  not  be  contended 
that  the  commissioners  of  insanity  have  any  criminal 
jurisdiction.  When  the  jurisdiction  of  the  district  court 
has  once  attached  in  a  criminal  case,  it  continues;  and 
it  extends,  by  express  terms  of  the  statute,  to  the  inves- 
tigation of  the  sanity  of  a  defendant  When  does  this 
jurisdiction  attach?  it  may  very  properly  be  asked.  The 
language  of  section  5540,  quoted  above,  is,  ^^If  a  defend- 
ant appears  in  ani/  stage  of  the  trial  of  a  criminal  prose- 
cution/^ etc.  Does  thi«  mean  in  any  stage  of  the  trial  on 
the  indictment,  or  is  it  a  phrase  of  broader  meaning? 
Can  it  be  that  after  the  jurisdiction  of  the  district  court 
has  attached,  but  before  the  trial  of  the  case  has  actu- 
ally begun,  the  commissioners  of  insanity  can  open  the 
jail  door,  take  out  the  criminal  defendant,  and  disi)ose 
of  him  as  they  may  think  best?    Surely  this  is  not  the 
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law.  It  must  be  that  the  jurisdiction  of  the  difltrict 
court  attaches  at  the  time  of  the  service  of  a  warrant 
issued  upon  an  indictment,  and  that  from  this  time  it 
has  control  of  the  person  of  defendant,  not  only  for  the 
purpose  of  the  criminal  investigation,  but  for  all  matters 
incident  thereto.  The  purpose  of  section  2279  was  to 
vest  the  authority  in  the  commissioners  to  inquire  into 
cases  of  persons  in  prison  charged  with  .crime,  and  of 
whose  mental  condition  there  might  be  doubt  This  iA 
but  reasonable  and  humane,  in  those  caeee  in  which  no 
other  tribunal  has  authority  to  make  such  investiga- 
tion. But,  when  euch  authority  is  lodged  elsewhere, 
neither  reason  nor  humanity  supports  the  claim  of 
jurifldiction  on  the  part  of  the  commissioners.  Section 
2263  of  the  Code  provides  in  substance,  that  the  com- 
missioners shall  have  cognizance  of  all  applications  for 
admission  to  the  hospital,  or  for  safe-keeping  of  insane 
prisoners,  "except  in  cases  otherwise  specially  provided 
for.*'  Gases  of  defendants  within  the  juriediction  of  the 
district  court  are  "otherwise  specially  provided  for.*' 
Even  prior  to  the  present  Code  there  was  an  apparent 
conflict  in  the  language  of  the  two  sections  correspond- 
ing to  those  under  consideration.  Both  sections  were 
re-written,  and  their  terms  altered  somewhat,  by  the 
Twenty-sixth  general  assembly.  Under  the  CV>de  ^f 
1873  it  was  provided  that  if  a  person  became  insane 
after  the  offense  and  before  conviction,  the  commission- 
ers of  insanity  should  have  cognizance  of  the  case. 
Section  1412.  The  district  court  had  practically  the 
jurisciction  it  now  possesses,  section  4620.  If  section 
1412  meant  literally  what  it  said,  the  commissionen^ 
could  interfere  during  the  progress  of  a  criminal  trial, 
and  take  a  defendant  out  of  the  custody  of  the  district 
court  The  writer  questions  if  the  general  assembly 
has  constitutional  power  to  give  such  a  tribunal  author- 
ity to  interfere  with  the  action  of  the  district  court  iii 
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such  matters,  after  its  jurisdiction  has  one  attached. 
The  apparent  conflict  of  these  sections  under  the  Oode 
of  1873  worked  no  material  harm,  however;  for  the 
district  couri^  when  a  defendant  was  found  insane,  was 
obliged  to  commit  him  to  the  hospital  for  the  insane,  so 
that  no  contest,  so  far  as  we  know,  ever  arose  between 
the  two  tribunals.  But  now  the  court,  upon  a  finding  of 
insanity,  must  commit  the  defendant  to  the  peniten- 
tiary; and  we  may  well  expect,  unless  the  law  is  settled 
by  an  authoritative  construction,  other  instances  like 
that  at  bar,  when  it  will  be  sought  to  have  the  defend- 
ant taken  from  the  district  court  and  put  on  trial  before 
a  tribunal  whose  order  can  only  be,  if  insanity  is  found 
to  exist,  commital  to  one  of  the  hospitals  of  the  state. 
In  the  case  at  bar  the  application  for  the  hearing  before 
the  commissioners  was  handed  the  clerk  before  the 
indictment  was  found;  but  it  was  not  filled,  nor  does  it 
api)ear  that  the  commissioners  met  or  took  any  cogni- 
zance of  it  until  after  the  indictment  was  returned  and 
filed,  and  the  defendant  placed  under  arrest.  The  juris- 
diction of  the  district  court  had  then  attached.  Some 
little  light  is  shed  upon  this  controversy  by  the  case  of 
State  V.  Arnold,  12  Iowa,  479.  This  case  arose  under  the 
Revision  of  1860.  The  inquest  of  lunacy  was  then  held 
by  the  county  judge  and  six  jurors,  but  their  jurisdic- 
tion and  that  of  the  district  court  was  defined  substan- 
tially as  in  the  Code  of  1873.  It  is  held  in  this  case  that 
the  district  court  need  not  allow  an  examination  of  a 
criminal  defendant  before  conviction,  if  there  is  no 
reasonable  ground  to  doubt  his  sanity.  And  yet,  if 
counsel  for  plaintiff  is  right  in  his  construction  of  the 
law,  while  the  district  court  could  refuse  to  make  such 
investigation  it  could  not  refuse  to  permit  another  trib- 
unal to  do  so.  The  change  in  the  statute  giving  the 
district  court  power  to  commit  insane  defendants  to  the 
penitentiary  at  Anamosa,  we  think,  must  have  beea 
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made  with  a  pnrpoee.  The  general  assembly  must  have 
had  in  mind  such  cases  as  that  of  plaintiff,  who  neede, 
not  only  treatment,  but  secure  confinement,  such  aa  it 
is  scarcely  likely  the  hospitals  are  fitted  to  afford.  We 
discoTer  no  error  in  the  record  before  us.  The  action  of 
the  district  judge  and  of  the  commlesioners  of  insanity 
is  approved,  and  this  proceeding  dismissbo. 


St.  Cboix  Lumber  Company,  v.  M.  C.  Davis,  Appellant,       j^ 
Sophia  G.  STBBUNa,  et  al.,  Appellees.  ]^ 

Meekaiie's  Lien:     mistakb  in  statbmbnt.     The  mistake  that  wfU 
1    nullify  the  statement  for  a  mechanic's  lien,  must,  when  no  one  is 
directly  injured,  be  wilful  and  intentional. 

RULS  applied.     One  who  furnishes  material  for  use  in  a  building  in 
1    the  process  of  construction  will  not  be  denied  a  lien  for  the  full 
amount  furnished,  although  some  of  the  items  are  not  used  in  the 
building. 

Sams.    An  honest  mistake  on  the  part  of  the  manager  of  a  corpor- 

1  ation  which  furnishes  materials  for  the  construction  of  a  building, 
in  making  out  a  statement  for  a  lien  for  the  entire  amount, 
including  an  account  against  the  person  acting  as  agent  for  the 
owner,  will  not  inyalidate  the  lien,  although  the  bookkeeper 
placed  in  such  account  items  for  materials,  which,  to  his  knowl- 
edge, did  not  go  into  the  building,  especially  where  the  trial  court 
restated  the  account,  deducting  such  items  and  allowing  a  Ilea 
for  the  balance,  alone. 

Practice.    Mechanic's  liens  should  not  be  allowed  to  parties  in  am 
8    action  to  foreclose  a  mechanic's  lien  who  file  no  pleadingfs  and 
introduce  no  evidence. 

M«rtfage:    release:    Liem,    A  mortgage  on  land  is  not  released,  so 

2  as  to  let  in  a  subsequent  mechanic's  lien,  by  the  mortgagee's  taking, 
after  the  right  to  lien  has  accrued,  a  deed  to  the  premises,  as 
security  for  the  amount  included  in  the  first  mortgage,  and  a  new 
l(Dan«  unless  tliere  was  a  dear  intent  that  it  should  have  that 
effeot. 

Appeal  from    Woodbury  District   Court. — Hon.  F.  R. 
Gaynor,  Judge. 

Thursday,  April  7,  1898. 
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This  is  an  action  to  foreclose  a  mechanic's  lien. 
Davis,  one  of  the  defendants,  holds  two  mortgages  on 
the  premises,  both  made  before  the  material  was  fur- 
nished for  which  the  lien  is  sought.  He  also  took  a 
deed  for  the  land  after  plaintiff's  right  accrued.  Sophia 
G.  Sterling,  the  former  owner,  who  deeded  to  Davis, 
and  various  mechanic's  lien  claimants,  are  also  made 
-defendants.  The  trial  court  gave  plaintiff  a  first  lien, 
and  established  the  liens  of  the  other  material  men  in 
an  ord«*  that  is  not  complained  of.  The  claim  or  lien  of 
Davis  was  adjudged  subject  to  all  the  mechanics'  liens, 
and  he  appeals. — Modified  and  Ajfirmed. 

Marks  &  Mould,  for  appellant. 

J.  P.  Blood  dh  Co,  and  H.  V.  Gheever,  for  appellee. 

Waterman,  J. — The  defendant  Sophia  G.  Sterling 
was  the  owner  of  the  real  estate  in  controversy.  On 
January  16,  1891,  she  executed  a  mortgage  thereon  to 
defendant  Davis  to  secure  the  sum  of  three  thousand 
dollars,  with  8  per  cent  interest  from  December  23, 
1890.  On  July  14,  1892,  she  executed  to  said  Davis 
another  mortgage  for  four  thousand  dollars,  with  inter- 
est at  8  per  cent  from  that  date.  About  September  24, 
1892,  she  entered  into  an  oral  agreement  with  plaintiff, 
whereby  it  was  to  furnish  lumber  and  other  mate- 
rial for  the  erection  of  two. dwelling  houses,  one 
on  lot  12  in  block  9,  and  one  on  lot  12  in 
block  10,  in  Sioux  CSty,  being  a  part  only  of  the  real 
estate  described  in  the  Davis  mortgages.  The  other 
mechanics'  liens  claimed  by  various  defendants  grew 
out  of  the  making  of  these  improvements.  Plaintiff,  in 
compliance  with  said  contract,  furnished  lumber  and 
material,  and  filed  its  claim  for  a  lien,  showing  a  bal- 
ance due  it  of  two  thousand  two  hundred  and  ninety- 
eijlpht  dollars  and  thirty-one  centa    This  statement  was 
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filed  May  27,  1893.  Just  prior  to  this,  on  May  24th, 
Sophia  G.  Sterling  and  husband  deeded  the  premiees  in 
question  to  defendant  Davte. 

IL    The  first  question  presented,   as  stated  by 
counsel,  is  in  thie  form :    "Is  the  statement  of  account 
attached  to  plaintiff's  claim  for  a  lien  a  just  and  true 
statement  ae  required  by  the  statute?^'    The 
1  statement  of   account    contained    charges    for 

material  that  was  not  intended  for,  and  never 
went  into  the  building,  but  which  was  sold  to  F.  M. 
Steriing,  the  husband  of  Sophia  G.,  who  was  a  general 
contractor,  and  who  used  the  material  in  other  build- 
ings.   It  may  be  well  to  say  here  that  F.  M.  Sterling 
acted  as  agent  for  his  wife  in  buying  the  material  for 
the  buildings  upon  which  the  lien  is  sought.    The  items 
spoken  of  were  placed  in  the  account  by  the  plaintiff's 
bookkeeper,  who  was  aware  of  the  fact  that  the  mate- 
rial so  charged  for  did  not  go  into  these  buildings.   But 
plaintiff's  manager,  who  verified  the  account,  did  not 
know  of  this  error,  but  believed  the  account  to  be  just 
and  true    Counsel  for  appellant  claim  that  this  state- 
ment of  account,  being  inaccurate,  will  afford  no 
proper  basis  for  a  lien,  and  they  rely  upon  Stubbs  v. 
Bailway  Co.,  65  Iowa,  513,  but  we  think  the  facts  of  this 
case  do  not  bring  it  within  the  rule  there  laid  down. 
In  that  case  there  was  willful  wrong;  in  this  only  an 
unintentional  mistake,  by  reason  of  which  no  one  has 
suffered.    This  case  is  ruled  by  Green  Bay  Lumber  Co., 
V.  Miller  J  98  Iowa,  468.    The  mistake  or  inaccuracy  that 
will  nullify  the  statement  for  a  lien  must,  at  least  where 
no    one    is   directly    injured    by    it,    be  willful   and 
intentional 

III.  The  trial  court  re-stated  plaintiff's  account 
according  to  the  testimony,  and  allowed  it  in  the  sum  of 
one  thousand,  nine  hundred  and  forty  dollars  and 
ninety-seven  cents.    To  this  amount  appellant  excepts, 
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and  insifite  that  it  should  be  further  reduced.  While 
there  are  some  other  itemfi  of  material  that  did  not  go 
into  the  buildings,  we  are  not  able  to  say  from  the  evi- 
dence that  plaintiff  knew  or  had  any  reason  to  believe 
that  it  was  not  taken  to  use  under  the  contract  for  Mrs. 
Sterling's  house.  We  shall  permit  the  amount  fixed  by 
the  court  below  to  stand.  BeeEsslinger  v.  Huebner,  22 
Wis.  632. 

IV.  The  next  question  proposed  and  discussed  by 
counsel  is,  "Did  the  mortgages  given  to  defendant  Davis 
merge  in  the  deed  of  the  property  subsequently  given  ?^' 

This  proposition  does  not  correctly  embody,  or 
2  exactly  state,  the  issue  presented,  though  it  is 

assented  to  by  counsel  for  both  parties.    Davis 
has  no  deed,  except  in  form.    In  his  answer  he  alleges 
that  he  took  this  conveyance  only  as  security  for  the 
sum  of  four  thousand  dollars.    In  his  testimony  he  says 
the  deed  was  made  to  him  to  secure  the  payment  of  a 
sum   of  four  thousand  dollars,   which    Sterling  was 
owing  him  in  addition  to  the  amounts  secured  by  the 
two  mortgages.    The  deed,  in  form,  was  in  fact  a  mort- 
gage to  secure  an  additional  sum  due  Davis.    The  testi- 
mony on  this  point  is  uncontradicted.     There  is  no 
question  of  merger  in  the  case.    But  the  consideration 
named  in  this  deed  was  thirteen  thousand  dollars,  and 
it  may  be  claimed  that  the  presumption  arising  from 
this  is  sufficient  to  overcome  the  positive  testimony  to 
which  we  have  referred,  and  established  that  Davis 
took   this   conveyance   as  security   for  the  amounts 
included  in  the  two  earlier  mortgages.    This  would,  per- 
haps, be  giving  undue  weight  to  the  recital  of  considera- 
tion; but,  if  we  felt  inclined  to  assent  to  such  a  propo- 
sition, it  would  not  avail  plaintiff.    Taking  a  second 
mortgage  for  the  same  debt  does  not  operate  to  release 
the  first  mortgage  so  as  to  let  in  intervening  liens, 
unless  there  is  a  clear  intent  so  to  do.    Packard  v.  King- 
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man,  11  Iowa,  219;  Boijd  v.  Beck,  28  Ala.  703;  Bolles  v. 
Chauncey,  8  Conn.  389;  Walters  o.  Waters,  73  Ind.  425; 
Jones,  Mortgages,  section  927.  This  is  true  although 
the  new  mortgage  may  eecure  an  additional  indebted- 
ness. Gregory  v.  Thomas,  20  Wend.  17.  And  it  is  also 
true  even  in  a  case  where  the  first  note  is  surrendered. 
Packard  v.  Kingman,  supra.  In  the  ease  at  bar  Davis 
has  retained  the  old  notes  and  mortgages.  It  was  cer- 
tainly against  his  interest  to  cancel  his  prior  liens. 
Nothing  in  the  testimony  indicates  that  he  intended 
to  do  so.  The  first  two  mortgages  held  by  Davis  are 
prior  and  superior  liens  to  the  lien  of  plaintiff.  We 
know  of  no  reason  why  he  should  not  have  been  allowed 
to  foreclose  them  in  this  action. 

V.  Peavey  &  Stephens,  Frank  Brown,  and  J.  Q. 
Herman  were  among  the  defendants  who  were  allowed 

liens  on  the  premises  in  controversy.  This  was 
3  manifestly  an  inadvertence.    Though  they  were 

parties  to  the  action,  they  filed  no  pleadings,  and 
introduced  no  testimony  in  the  trial  court 

VI.  There  is  due  Davis  on  one  mortgage  three 
thousand  dollars,  with  eight  per  cent  interest  from 
December  23, 1890,  and  on  the  other  four  thousand  dol 
lars,  with  eight  per  cent,  interest  from  July  14,  1892. 
For  these  amounts,  together  with  one  hundred  and  nine 
dollars  and  thirty-two  cents  for  taxes  paid,  he  is  entitled 
to  a  first  lien  on  the  mortgaged  proi>erty,  and  to  special 
execution  for  its  sale.  Subject  to  Davis'  lien,  the  plain- 
tiff is  entitled  to  a  judgment  and  lien  in  the  amount 
stated  in  the  decree  below,  and  subject  to  these  two 
liens,  the  other  material  men  are  entitled  to  judgments 
and  liens  in  the  order  and  amounts  stated  in  said 
decree,  except  Peavey  &  Stephens,  Frank  Brown  and 
J.  G.  Herman.  In  the  present  state  of  the  record 
neither  of  these  parties  is  entitled  to  any  relief.  The 
decree  as  thus  modified  is  affirmed. 
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118    441  ^^ 

1^  7a8|  CrI«lMal  Law:    kvidekoe.     Evidence  that  defendant,  charged  with 

^     ^  4    larceny,  wanted  to  borrow  money  on  the  stolen  property,  is  admis- 

134 w  Bible  on  the  question  whether  defendant,  in  assisting  another  per- 

|Io5    '3J  5    8#n  in  brinjjing  it  to  the  place  where  it  was  afterwards  found,  or  in 

1^^    ^^t  bringint^  it  himself,  with  such  other  person's  assistance,  had  the 

iBtention  of  stealing  the  property  or  aiding  therein 
CiiTSS-RXAinNATioN.    Where,  in  a  prosecution  for  larceny,  a  witness 

4  testified  that  defendant  brought  the  property  to  his  shop  and 
endeayored  to  borrow  money  upon  it,  questions,  on  cross-exami- 

5  nation,  as  to  whether  witness  had  not  informed  others  that  part 
•f  the  property  belonged  to  him  and  had  been  in  his  possession 
for  oyer  two  years,  are  properly  excluded,  where  no  complicity  on 
part  of  the  witness  was  shown. 

Im  ?baohment.    a  witness  for  the  state,  in  a  prosecution  for  laroeny, 

4  who  has  testified  that  defendant  wanted  to  borrow  money  on  the 

5  preperty,  cannot  be  impeached  by  evidence  that  he  stated  to  other 
persons  that  the  property  belonged  to  himself. 

Indictmbnt.    An  indictment  for  larceny  alleging  that  the  property 

1  taken  belonged  to  the    Slcinner  Manufacturing  Company"  is  not 

2  insufficient  for  failure  to  allege  that  such  company  is  either  a  eor> 
poration  or  a  partnership. 

Instrctlem:     Requested   instructions  are  properly  refused   when 

6  included  in  those  given. 

CaryeratiMifl:  A  corporation  incorporated  for  a  speoified  term  of 
8  years,  with  the  right  of  renewal,  continues  to  exist  for  the  purpose 
of  discharging  its  obligations  and  disposing  of  its  property,  after 
the  expiration  of  such  time,  under  Code,  section  ld29«  providing 
that  corporations,  whose  charters  expire  by  limitation,  may  never- 
theless continue  to  act  for  the  purpose  of  winding  up  their  affairs. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B. 
QuARTON,  Judge. 

Thursday,  April,  7,  1893. 

The  defendant  was  accused  and  convicted  of  the 
crime  of  larceny,  and  from  judgment  of  imprisonment 
in  the  penitentiary  he  appeals. — Affirmed. 
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D.  E.  Collins,  B.  E.  Kelly  and  Parsons  &  Riniker 
for  appellant. 

Milton  Bemley,  attorney  general,  John  MenzieSj 
County  Attorney,  and  Jesse  A.  Miller,  for  the  state. 

Ladd,  J. — On  February  17, 1897,  one  band  saw  and 
frame,  an  emery  stand  and  shaft,  two  emery  wheels,  a 
machine  punch,  tire  shaper,  five  sets  •f  tires,  some 
hri^seehoe  iron,  fifty  packages  of  bolts,  assorted  bolts, 
three  vises,  one  drill,  four  axle  stubs,  some  belting,  and 
two  buggy  poles  were  the  property  of,  and  stolen  from 
a  buildiing  of,  the  Skinner  Manufacturing  Company,  in 
Emmetsburg.  Foy  was  in  charge  of  the  building  and 
property.  The  defendant  was  stopping  with  Jacob 
Stambach,  at  Ayrshire;  and  it  is  claimed  he  and  John 
Stambach,  a  son  of  Jacob,  went  to  Emmetsburg,  stole 
the  property  and  placed  it  in  Jacob's  blacksmith  shop. 
On  the  trial,  John  Stambach  testified  that  he  simply 
accompanied  the  defendant,  with  the  understanding 
tliat  it  was  his  property,  and  that  he  was  only  assisting 
him  in  its  removal  to  Ayrshire,  and  did  not  know  that 
it  was  stolen  until  several  days,  while  the  defendant 
says  he  had  nothing  to  do  with  obtaining  the  property 
from  the  building  or  shop  at  Emmetsburg;  that  he 
simply  rode  home  with  Stambach,  and  had  no  knowl- 
edge the  goods  were  being  stolen. 

II.  The  indictment  alleges  that  the  building 
from  whi(*h  the  property  was  taken,  and  also  the  prop- 
erty belonged  to  the  Skinner  Manufacturing  Company; 
and  the  defendant  insists,  by  motion  in  arrest  of 
1  judgment,  that  it  is  insufficient,  in  that  it  does 

not  aver  tiiat  the  company  is  either  a  co-partner- 
ship or  a  corporation.  In  a  civil  proceeding,  the 
capacity  of  a  corporation  or  a  partnership  inust  be 
alleged.    Code,  section  3627;  Byington  v.  Bailroad  Co.^ 
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11  Iowa,  502;  Siveet  v.  Ervin,  54  Iowa,  102.  An  excep- 
tiou  seems  to  exist  where  the  charter  of  the  corporation 
is  by  an  act  of  legislature.  Hani  v.  Decorah,  43  Iowa, 
313.  There  is  apparent  conflict  in  the  authorities  as  to 
whether  it  was  necessary,  at  common  law,  to  aver  the 
capacity  of  a  corporation  in  an  indictment  for  stealing 
goode.  See  note  to  section  110  of  Wharton's  Criminal 
Pleading  and  Practice.  That  author  says  the  question 
depends  upon  whether  the  court  takes  judicial  notice  of 
the  charter.  Where  corporations  are  organized  as  in 
this  state,  judicial  notice  is  not  so  taken,  and  capacity 
must  be  alleged  when  this  is  not  obviated  by  statute. 
Thurmond  i\  State,  30  Tex.  App.  539  (17  S.  W.  Rep. 
1098;  McCowan  v.  State,  58  Ark.  17  (22  S.  W.  Rep.  955); 
People  V,  Bogart,  36  Cal.  248;  Wallace  v.  People,  63  111. 
451;  State  v.  Mead,  27  Vt.  722.  The  strict  rules  of  the 
common  law  in  regard  to  ownership  have  been  modified 
by  our  Code,  which  provides  that  "when  an  offense 
involves  the  commission  of  or  an  attempt  to  commit  an 
injury  to  a  person  or  property,  and  is  described  in  other 
respects  with  suflQcient  certainty  to  identify  the  act, 
an  erroneouis  allegaition  as  to  the  nlame  of  the  person 
injured  or  attempted  to  be  injured  is  not  material.'' 
Code,  section  5286.  Under  this  section  an  indictment 
for  burglary  need  not  allege  the  corporate  capacity. 
State  V.  Watson,  102  Iowa,  651.  A  distinction  is  made 
in  pleading  this  crime  and  thiat  of  larceny  by  the 
supreme  court  of  California.  See  People  v,  Henry,  77 
Cal.  445  (19  Pac.  Rep.  830).  In  State  v.  Carr,  43  Iowa, 
418,  it  was  held,  under  an  indictment  for  robbery,  that, 
although  the  name  of  the  person  robbed  was  alleged 
to  be  John  Kopek,  the  defendant  might  be  convicted 
on  proof  that  his  name  was  John  Shoppick,  as  this  did 
not  prejudice  the  defendant.  In  State  v,  Cunningham^ 
21  Iowa,  433,  where  an  indictment  charged  that  the 
property  was  taken  from  the  person  of  George  W, 
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Archer,  a  conviction  was  supported  by  proof  that  it 
belonged  to  George  W.  and  Thomas  J.  Archer,  as  part- 
ners, and  it  is  there  eaid:  "While  we  would  guard  with 
jealous  care  every  right  of  a  party  thus  charged,  we 
believe  the  spirit  of  the  law  is  best  maintained  by  look- 
ing to  its  substance,  its  object  and  purpose,  rather  than 
todefeat  its  operation  by  adhering  with  too  great  tenac- 
ity to  old  forms  and  technicalities, — forms  and  techni- 
calities which,  though  ever  so  just  and  necessary  in 
particular  cases,  operated  not  unfrequently  to  impair 
the  force  and  vigor  of  the  law,  rather  than  promote  cer- 
tainty and  efficiency  in  its  administration."  Under  a 
similar  statute,  the  supreme  court  of  Kentucky 
adjudged  an  indictment  sufficient  which  laid  the  owner- 
ship of  stolen  property  as  that  of  the  Tennessee  River 
Packet  Company,  D.  W.  S-wan,  Little  Bros.,  and  others, 
without  stating  the  names  of  the  several  owners.  State 
r.  Bell ,  65  N.  C.  313,  is  in  point,  and  it  is  there  said:  "The 
name  of  the  owner  of  the  property  stolen  is  not  a  mater- 
ial part  of  the  offense  charged  in  the  indictment,  and 
it  is  only  required  to  identify  the  transaction,  so  that 
the  defendant,  by  proper  plea,  may  protect  himself 
against  another  prosecution  for  the  same  offense. 
*  *  *  The  owner  may  have  a  name  by  reputation, 
and,  if  it  proves  that  he  is  as  well  known  by  that  name 
as  any  other,  a  charge  in  the  indictment  in  that  name 
will  be  sufficient."  The  identical  question  is  deter- 
mined in  State  v.  Grant,  104  N.  0.  908  (10  S.  E.  Rep. 
554).  If,  under  an  allegation  of  ownership  in  an  indi- 
vidual, proof  thereof  in  a  partnership  will  support  a 
conviction,  it  may  well  follow  that,  under  the  charge 
of  property  in  a  partnership,  proof  that  it  belonged  to  a 
corporation  of  the  same  name  would  be  sufficient.  If 
the  name  is  alleged  with  such  certainty  as  to  point  out 
the  owner,  though  omitting  to  mention  whether  a 
co-partnership  or  corporation,  and  the  offense  in  other 
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respects  is  definitely  deecrlbed,   the  owner  may   be 

shown  to  be  either,  as  the  defendant,  with  such  a  record, 

may  protect  himself  against  another  prosecu- 

2  tion.     In  this  case  it  was  not  material  to  the 
defendant  whether  the  Skinner  Manufacturing 

Company  was  a  corporation  or  a  co-partnerehip,  ae  in 
all  other  respects  the  act  was  fully  identified;  and  the 
failure  to  allege  capacity  was  not  material,  as  no  prej- 
udice resulted. 

III.  It  is  asserted  by  the  defendant  that  there  is 
no  proof  of  the  existence  of  the  Skinner  Manufacturing 
Company.  The  articles  of  incorporation  were  intro- 
duced in  evidence,  and  article  3  is  as  follows:  "This 
incorporation  is  to  commence  on  the  2d  diay  of  March, 
1885,  and  continue  for  ten  years^  with  the  right  of 
renewal  in  a'ceordan-ce  with  [section]  1069  of  the  Code 
of  Iowa  [of  1873]."  No  evidence  of  any  renewal  was 
introduced.     The  authorities  hold  that,  in  the 

3  absence  of  any  statute,  the  corporation  woula 
cease  to  exist  as  such  upon  the  expiration  of  'the 

ten  years.  See  4  Am.  &  Eng.  Enc.  Law,  295;  Clark,  Cor- 
poration, 249;  Bradley  v.  Beppell  (Mo.  Sup.  32  S.  W. 
Rep.  645);  Thompson,  Corporation^  530;  Sturges  v.  Van- 
derbilty  73  N.  Y.  384.  But  our  statute  provides,  "Cor- 
porations whose  charters  expire 'by  limitation  or  the  vol- 
untary act  of  the  stockholders  may  nevertheless  con- 
tinue to  act  for  the  purpose  of  winding  up  their  affairs.'!' 
Code,  section  1G29.  Under  this  section,  the  Skinner 
Manufacturing  Company  continued  to  live,  for  the  pur- 
pose of  discharging  its  obligations  and  disposing  of  its 
propf^rty.  Muscatine  Turn-Verein  v.  Funck,  18  Iowa, 
269;  Railroad  Co.  v,  Horton,  38  Iowa,  33.  See  also, 
Miller's  Adin'x  i\  Newburg  Orrel  Coal  Co,,  31  W.  Va. 
836  (8  S.  E.  Rep.  600.)  The  property  continued  that  of 
the  corporation  until  it  was  disposed  of  in  winding  up 
its  affairs,  and  the  corporation  remained  in  existence 
for  that  purpose. 
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IV.  Jacob  Stambach  testified  that  defendant 
brought  the  property  stolen  to  his  shop,  and  that  he 
had  a  conversation  with  him  on  the  following  morning, 
in  which  he  told  Fogarty  that  he  did  not  believe  it  was 
his  stuff,  and  that  he  did  not  want  it,  and  that,  two  or 
three  days  later,  defendant  wanted  to  borrow  money 
on  it.    On  cross-examination  he  was  asked  this 

4  question:    "Didn't  you  tell  Mr.  Rex,  at  Ayrshire, 
Iowa,  in  the  month  of  February,  1897,  and  a  few 

days  after  the  property  came  to  your  shop,  and  also 
tell  Mr.  Mitchell  at  the  same  time  and  place,  that  this 
punch  (being  a  part  of  the  property  in  controversy)  you 
had  had  for  over  two  years,  and  that  it  was  your 
punch?''  The  objection,  "incompetent,  irrelevant,  and 
immaterial,  and  not  proper  cross-examination,"  was 
sustained.  The  same  question  was  repeated,  with  the 
addition  of  the  words,  "and  that  you  bought  it  from  a 
fallow  at  Estherville,  Iowa?"  and  the  answer  excluded 
.  on  a  like  objection.  Other  similar  questions  were 
asked  and  like  objections  sustained.  The  rulings  were 
correct  No  complicity  on  the  part  of  Jacob  was  shown, 
and  the  evidence  offered  was  admissible,  if  at  all,  as 
affecting  his  credibility  as  a  witness.  That  the  prop- 
erty was  stolon  and  taken  to  Jaeob  s  shop  was  not 
questioned.  The  main  issue  on  the  trial  was  whether 
the  defendant,  in  assisting  John  Stambach  in  bringing 
it  'there,  or  in  bringing  it  himself  with  John's  as.sist- 
ance,  had  the  intention  of  stealing,  or  aiding  therein. 
As  bearing  thereon,  the  testimony  of  Jacob  that  Fog- 
erty  wanted  to  borrow  mor>ey  on  the  property 

5  was  material.     But  the  statements  to  Rex  or 
Mitchell  or  Gates,  if  made,  claiming  ownership, 

did  not  tend  in  any  way  to  contradict  his  testimony 
that  the  conversation  accurred  as  related,  or  that  the 
defendant  stated  that  he  wanted  to  borrow  money  on 
the  property.     Such  statements  indicated  that  Jacob 
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was  claiming  the  property  as  his  own,  and,  had  he  been 
on  trial,  might  have  been  received  as  tending  to  show 
guilty  participation  on  his  part.  But  they  in  no  way 
contradicted  the  testimony  that  Fogerty  desired  to  bor- 
row money  on  this  property,  and  for  this  reason  were 
not  impeaching  in  character. 

V.     The  exceptions  to  the  instructions  are  with- 
out merit.    All  of  them  are  in  accord  with  those  hereto- 
fore   approved    by    this    court    See     State   v. 
6  Schlagel,   19    Iowa,  169;   State  v.  Burton,   103 

Iowa,  28.  Those  requested,  in  so  far  as  correct, 
were  included  in  the  instructions  given.  We  discover 
no  error  in  the  record  and  the  judgment  must  be 

AFFIRMED. 
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jjj    Jg  Criminal  Law:    kvidenoe     The  evidence,  when  taken  as  a  whole  and 

13    fairly  considered,  must,  in  order  t  >  justify  a  conviction  of  a  crime, 

80  satisfy  the  judgments  and  concien^^es  of  the  jury  as  to  exclude 
every  other  reasonable  conclusion,  but  absolute  certainty  is  not 
required. 

Jury  QUESTio>f    The  truthfulness  of  an  explanation  of  the  possession 
3    of  stolen  goods,  although  uncontradicted,  must  be  determined  by 
the  jury. 

Rule  applied.  On  a  trial  for  burglary,  to  commit  larceny,  the  evi- 
1  dence  showed  tliat  goods  in  the  possession  of  the  accused  were 
identified  as  the  goods  stolen;  tliat  the  accused  worked  in  a  bakery 
adjoining  the  store  from  which  the  goods  were  stolen;  that  he  had 
acces*  to  the  bakery  at  all  times;  that  the  bakery  and  adjoining 
store  were  se  arated  hy  a  board  part  tion,  containing  a  window; 
that  a  screw  driver  used  in  the  bakery  fitted  marks  made  on  the 
window  and  partition;  that  possession  was  explained  by  the  pur- 
chase of  the  goods  from  strangers;  that  the  accused's  father  and 
mother  claimed  to  have  seen  two  strangers  leaving  the  bakery 
about  the  time  of  the  alleged  purchase  Held,  sufficient  to  sup- 
port a  conviction. 

Practice.     A  party  who  makes  no  objection  to  a  question  asked  a 
11    witness,  cannot  ask  that  it  be  stricken  from  the  record,  where  the 
answer  is  unsatisfactory  to  him. 
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Samb.    a  witness  having  testified  that  goods  were  stolen  from  his  store, 
9    it  does  not  assume  that  a  larceny  had  been  committed  to  ask  him 
what  were  the  goods  stolen  and  to  name  theru. 

Haumless  error,     a  witness  testified  to  the  presence  of  a  sack  of 
10    candy  in  his  store,  where  an  accused  worked.      I  here  was  no  evi- 

denc !  that  the  accused  had  anything  to  do  with  the  candy      Held, 

that  this  evidence  was  not  prejudicial. 

Relevancv.    Evidence  was  admitted  as  to  the  condition  of  the  doors 
10    and  windows  of  a  burcrlarized  buildin?:  shortly  after  the  burglary. 

Held,  admissible  to  show  the  condition  of  V\q  premises  at.  or 

about  the  time  of  the  burglary . 

Same.  An  objection  to  the  competency  of  the  county  attorney  as  a 
8  witness  on  ;i  criminal  trial,  because  his  name  was  not  indorsed  on 
the  indictment,  is  too  late,  when  made  after  his  evidence  has  been 
given,  although  the  trial  judge  asked  the  questions  and  defend- 
ants  counsel  claims  to  have  refrained  from  making  objections  out 
of  deference  to  the  court. 

Same:    Examination  by  judge.     Defendant  on  a  criminal  trial  may, 

6  where  questions  are  asked  by  the  judge,  object  when  the  questions 
are  asked,  or  move  to  strike  out  the  evidence  elicited  immediately 
on  the  conclusion  of  the  judge's  examination. 

Same.     The  trial  judge  may  ask  questions  leading  in  character. 
4    Citing  Huffman  v  Cauble,  86  Ind  ,  59. ;  Vomm.  v.  Oalavan,  9  Allen, 
271. 

Grnnd  Jiiri :    minutes  of  evidence      The  use  by  the  grand  jury  of 
8    the  minutes  of  a  witness  examined  before  the  committing  mag- 
istrate is  equivalent  to  an  examination  of  the  witness  before  such 
grand  jury,  under  Code,  18T3,  section  4421,  when  construed  in  con- 
nection with  sections  4273,  4289. 

EviDENCK.    't  will  be  presumed  that  the  evidence  of  witnesses  whose 

7  names  were  endorsed  on  an  indictment  and  the  minutes  of  their 
evidence  returned  therewith,  were  properly  before  the  grand  jury, 
and  such  presumption  can  be  overcome  only  by  an  affirmative 
showing  that  they  did  not  testify  before  the  grand  jury,  and  that 
no  notice  was  served,  and,  also,  that  they  either  did  not  give  evi- 
dence before  the  committing  magistrate,  or  that  the  minutes 
thereof,  made  by  him,  were  not  used  by  the  grand  jury. 

Same  Other  evidence  than  the  minutes  on  the  trial  is  admissible  to 
6  determine  whether  or  not  a  witness  was  in  fact  examined  before 
the  grand  jury  or  committing  maj?i3trate,  although  the  minutes 
returned  with  the  indietmant  are  made,  by  the  statute,  conclusive 
as  to  wliat  names  are  or  should  be  indorsed  on  the  back  or  ^he 
indictment 
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iipp^aK    A  conviction  will  not  be  reversed  on  appeal  because  of  evi- 
13    dence  drawn  out  by  appellant  on  cross-examination  and  after- 
wards withdrawn  from  the  jury  on  his  motion. 

Appeal  from  Benton  District  Court.— Obeb  Caswell, 

Judge. 

Thursday,  April  7,  1898. 

The  defendant  was  accused  and  convicted  of  the 
Clime  of  burglary,  and,  from  judgment  of  imprisonment 
in  the  penitentiary  for  a  period  of  eighteen  months,  he 
appeals. — Affirmed. 

Tom  H,  Milner  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Ladd,  J. — The  indictment  charges  the  defendjant 
with  breaking  and  entering  the  store  building  of  Cady 
&  Anderson  in  the  night-time  of  June  12,  1897,  with 
intent  to  commit  larceny.  At  that  time  he  was  in  the 
employment  of  Robinson,  who  kept  a  bakery  in  the 
building  next  to  that  of  Oady  &  Anderson,  and  the  base- 
ment of  the  two  buildings  were  separated  by  a  board 
partition,  in  which  there  was  a  window.  This  window 
had  been  securely  nailed  in  prior  to  the  night  in  ques- 
tion, and,  after  that,  is  shown  to  have  been 
1  fastened  in  a  different  manner.     The  defendant 

boxed  and  shipped  several  dress  patterns,  lining, 
hose,  and  handkerchiefs,  and  otlier  articles  to  Naomi 
Houston,  his  then  fiancee,  at  Marion,  on  the  morning 
of  the  second  day  after  the  alleged  larceny.  These 
goods  were  identified  by  Anderson  as  the  property  of 
his  firm,  and  as  having  been  stolen.  Maggie  McKee, 
who  usually  had  charge  of  the  dry-goods  department, 
says  she  missed  goods  on  the  fifteenth  of  June,  and 
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fomid  thoee  on  the  shelves  jammed  in,  and  not  properly 
folded.  Two  other  clerks  sometime  sold  merchandise 
from  this  department  A  screw-driver  at  Eobin^on^B 
waB  shown  to  fit  the  marks  made  on  the  partition  and 
window  in  changing  it.  The  defend-ant  had  a  key  to 
Robinson'-s  bakery.  In  explaining  his  possession,  he 
testified  that  early  in  the  morning,  after  the  goods  w^ere 
taken,  two  strangers  entered  the  bakeiy,  and  offered  to 
sell  a  watch  and  chain,  and,  upon  his  refusal  to  buy, 
stated  they  wished  to  obtain  something  to  eat,  and 
offered  to  sell  the  goods  in  controversy  for  two  dollars; 
that,  when  they  unrolled  them  on  the  counter,  he  pur- 
chased without  further  examination.  The  defendant's 
father  an>d  Husted  state  they  saw  two  strangers  leav- 
ing the  bakery  at  a'bout  that  time.  The  defendant  had 
previously  promised  to  purchaise  his  fiancee  goods  su^rh 
as  those  in  controversy.  Witb  this  condition  of  the 
record,  it  seems  hardly  necessary  to  say  that  the  verdict 
is  sustained'  by  the  evidence.  That  the  other  clerks 
might  have  sold  the  goods  was  a  circumstance  for  the 
co(nsideration  of  the  jury,  but  not  controlling  when 
viewed  in  the  light  of  the  established  facts.  The  claim 
of  a  purchase  from  strangers  is  one  very  commonly 
made  by  those  found  in  possession  of  stolen  property, 
and  is  usually,  as  in  this  case,  discredited-  by  the  attend- 
ing circumstances.  Had  there  been  any  such  a  pur- 
chase, Marsihall  would  have  examined  the  goods.,  and 
told  his  employer.  The  coincidence  of  the  entire 
strangers  bringing  to  him,  for  a  trifling  sum,  the  partic- 
ular goods  requested  by  'his  betrothed,  is  increditable. 

Similar  occurrences  are  frequent  in  fable,  but 
2         seldom,  if  ever,  happen  in  real  life.    The  extreme 

improbability  of  his  account  was  such  that, 
although  undisputed,  its  truithfulness  was  for  th^ 
lietermination  of  the  jury. 
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II.     It  tippeared  on  the  trial  that  only  one  of  the 

witnesses  testified  before  the  grand  jury,  and  no  notice 

thtat  the  stiate  would  use  othem  was  given  defendant 

The  county  attorney  was  called  as  a  witness,  and 

3  testified,  wi'thout  objection,  that  the  defendant 
waiS  indicted  in  part  upon  the  minutes  of  the 

evidence  taken  before  the  committing  magistrate,  and 
thajt  the  substance  of  this  was  attached  as  minutes  to 
the  indictment.  The  defendant  moved  to  strike  out 
this  testimony,  because  the  method  of  proof  was  not 
proper  or  eompetent,  and  the  matters  could  only  be 
established  by  the  record,  and  also  becauise  the  name 
of  this  witness  was  not  indorsed  on  the  indictment,  and 
no  notice  was  given  that  he  would  be  used.  This  motion 
was  overruled.  The  objection  to  the  witness  came  too 
late.  State  v.  Hiird,  101  Iowa,  391.  It  seems  the 
trial  judge  propoainded  the  questions  to  the  witness, 
and  the  defehdant's  counsel,  in  an  aflftdavit  attached  to 
the  motion  for  new  trial,  excused  himself  for  not  mak- 
ing proper  objections  on  the  score  of  deference 

4  to  the  court  The  aiuthorities  are  agreed  that 
the  judige  may  ask  questions  leading  in  char- 
acter. Iluffmafi  V.  Cauble,  86  Ind.  591;  Com.  v.  Gala- 
van  9  Allen,  271.  See  Sessmis  v.  Rice,  70  Iowa,  306; 
But  in  other  respects  Ms  examination  of  a  witness  is 
subject  to  the  same  legal  oibjections  as  may  be  inter- 
posed w^hen   conducted  by  a  party  or  his  attorney. 

People  V.  Lacoste,  37  N.  T.  192;  Sparks  v.  State, 

5  59   Ala,    82.     But   we  think   the  rule  which 
requires  a  party  to  make  his  objection  to  the 

questions  when  asked,  and  precludes  him  from  await- 
ing the  answer  of  the  ^vitn<}»>s,  and  then  moving  to 
strike  them  out,  ought  not  to  prevail  when  the  examina- 
tion is  conducted  by  the  court.  The  jurors  naturally 
assume  the  interrogatories  of  the  presiiding  judge  to 
•be  proj^r,  as  they  are  presumed  to  be,  and  look  upon 
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objeetione  maide  tihereto  by  counsel  as  being  in  the 
nfature  of  mere  interruptionls.  Often  the  character  of 
the  "Case  is  Bu<?h  that  the  attorney  might  otherwise  be 
conupelled  to  elect  whether  he  will  save  his  record  or 
brook  the  ill  will  of  the  jury.  Besides,  it  is  always 
embaarassing  to  persist  in  interposing  objections^ 
especially  in  some  courts,  although  one  might  believe 
the  examination  improper  or  irrelevant  to  the  issues, 
and  prejudicial  to  his  client  It  was  the  privilege  of 
defendant  to  either  make  oflbjeetions  to  the  questionis  of 
the  court  when  asked,  or  move  to  strike  out  the  evidence 
elicited  immediately  uxK>n  the  conclusion  of  the  judge's 
examination* 

III.  The  ruling  of  the  court  in  refusing  to  exclude 
the  evidence  is  not  in  conflict  with  State  v.  Little,  42, 
Iowa,  51,  and  State  v.  Miller,  95  Iowa,  368.  These 
cases  simiply  hold  that,  on  a  motion  to  set  aside  an 
in-dictment  because  the  nam^  of  all  witnesses 
examined  before  the  grand  jury  aire  not  indorsed 
thereon,  the  minutes  returned  therewith  are  made  by 
the  firtatute  conclusive  as  to  what  names  are  or 
©hou'ld  be  indorsed  on  the  back  of  the  indict- 

6  ment    This  does  not  preclude  the  use  of  evi- 
demee  other  than  the  minutes  on  the  trial,  in 

order  to  determine  whether  the  witness  was  in  fact 
examined  before  the  grand  jury  or  committing  magis- 
trate.    State  V.  Porter,  74  Iowa,  623. 

Whether  the  record  and  minutes  of  the  migistrate 
are  the  best  evidence  that  witnesses  were  examined, 
and  minutes  thereof  returned  by  him  with  the  papers  to 
the  clerk,  we  shall  not  determine,  as  that  objection  was 
not  urged  in  the  motion.  In  any  event,  the  showing 
tliat  the  w»itnesses  did  not  testify  befoi-e  tie  grand 
jury  was  not  suflScient  to  warrant  this  inquiry.  Their 
names  were  indorsed  on  the  indictment,  and  minutes 
of  their  evidence  returned  therewith.       Under 

7  such  circumstan<!es,  it  is  presumed  their  evidence 
was  properly  before  the  grand  jury;  and  'to  over- 
come this  presumption,  it  must  be  made  to  affirmatively 
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appear,  not  only  that  they  did  not  testify  before  the 
grand  jury,  and  no  notice  was  served,  but  also  that 
they  either  did  not  give  evidence  before  the  committing 
magistrate,  or  else  that  the  minutes  thereof  made  by 
him  were  not  used  by  the  grand  jury.  Section  4221  of 
the  Code  of  1873  must  be  construed  in  contiection  with 
sections  4273  and  4289.    To  give  to  each  section 

8  the  effect  intended,  it  must  be  held  that  the  use 
of  the  minutes  of  a  witness  examined  before  the 

committing  magistrate  by  the  grand  jury  is  equivalent 
to  an  examination  of  the  witnesses  before  that  body. 
The  written  examination  takes  the  place  of  the  oral, 
and  to  this  extent  section  4421  is  modified  by  the  other 
sections.  State  v.  Beat,  94  Iowa,  39;  State  v.  Cook,  92 
Iowa,  483;  State  v.  Wise,  83  Iowa,  596;  State  v.  Rodman, 
62  Iowa,  456. 

IV.    This  question  was  asked  Anderson,  **What 

were  the  goodis  thiat  were  stolen,  and  name  some  of  the 

goods  thait  were  stolen  at  the  time?"  and.  oibjected  to  as 

assuming  that  a  larceny  had  been  committed 

9  when  nione  'had  been  shown.    The  witness  had 
previously  testified,  however,  that  tlhe  goods  had 

been  stolen  from  the  store.     Robinson  testified  to  hav- 
ing fkKind  a  sack  of  eandy  in  his  store  of  a  kind  not 
sold  by  him,  and  the  defendant  objected  to  its  introduc- 
tion in  evidence  because  not  identified  as  having 

10  been  taken  or  stolen.     There  is  no  evidence  that 
the  defendant  had  anything  to  do  witlh  this 

candy,  but  its  use  in  evidence  could  not  possibly  have 
worked  any  prejudice  to  him.  The  defendant  also 
objected  to  evidence  as  to  the  condition  of  the  doors 
and  windiows  for  several  days  after  June  12th,  because 
there  was  nothing  to  connect  him  therewith.    He 

11  allowed  this  testimony  to  go  in  without  objection, ' 
and  then  moved  for  its  exclusion.    A  party  can- 
pot  be  permitted]  to  wait  for  an  answer,  and  then,  if 
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unsatisfactory,  ask  'that  it  be  stricken  from  the  record. 
But,  in  any  event,  the  evidence  wa-s  admismble  as  show- 
ing the  conddtion  of  t'he  ixremises  at  or  aJbout  the  time 
of  the  transaction,  and  as  indicating  a  probable  way 
by  which  entrance  was  obtained  when  the  goods  were 
taken. 

The  defendant  next  urges  that  the  court  erred  in 

allowing  Naomi  Houston  to  testify  to  the  contents  of 

a  letter  without  having  shown  its  loss.     This  eviden<5e 

was  drawn  out  by  defendant  on  cross-examina- 

12  tion,  and  was  afterwards  withdrawn  from  the 
jury  on  his  motion.      He  is  not  therefore  in  a 

situation  to  comiplain,  and  no  instruiction  with  refer- 
ence thereto  was  required  uuless  requested. 

y.    The   instruction    on    reasonable   doubt    wa« 

evidently  taken  from  the  language  of  Dillon,  J.,  in 

State    V.   Ostrander,   18  Iowa,  435  (page  458  of  the 

opinion).    It  closes  with  this  clause:    "Absolute 

13  certainty  is  not  required,  and  it  is  rarely,  if  ever, 
possible  in  any  case;  but,  to  justify  a  conviction, 

the  evideuce,  when  taken  as  a  whole,  and  fairly  con- 
sidered, must  so  satisfy  your  judgments  and  consciences 
as  to  exclude  every  other  reasonable  conclusion.^^  This 
is  a  correct  statement  of  the  law.  Absolute  certainty  is 
seldom  possible,  and  never  required.  But  the  conclusion 
must  be  so  certain  as  to  exclude  any  other  reasonable 
hypothesis.  The  other  instructions  state  the  law  as 
approved  by  this  court.  See  State  v.  Hayden,  45  Iowa, 
11;  State  v.  Ham,  98  Iowa,  61;  State  v.  LaGrange,  94 
Iowa,  60;  State  v.  Mecum,  95  Iowa,  433;  State  v. 
Ormiston,  66  Iowa,  143.  The  instructions  as  a  whole 
are  clear,  comprehensive,  and  correct  We  discover 
no  error  in  the  record^  and  the  judgment  is  affirmed. 


46  MoBBEY  V.  C.  &  N.  W.  Ry.  Co.  [105  Iowa 


line  %         RoxY  H.  MoRBEY,  Administratrix,  v.  The  CmcAao  & 
Northwestern  Railway  Company,  Appellant. 

Evidence:  ra^ilways:  cuslom.  Evidence  that  clinker  pullers  in  the 
employment  of  defendant  railway  company  did  at  times  move 
engines  to  the  knowledge  of  the  foreman  in  charge  of  the  work. 

7  and  that  he  did  not  forbid  them,  may  tend  to  prove  that  they 
acted  by  au:4>  )rity  in  so  moving  them,  although  the  practice  did 
not  amount  to  a  general  custom. 

Authority  of  employe.  Evidence  that  a  railway  employe,  through 
whose  negligence  plaintiflTs  intestate  was  killed  while  in  defend- 
ant's employ,  was  employed  to  remove  ashes  and  fire  from  its  en- 

8  gines,  does  not  tend  to  prove  that  he  was  employed  to  move 
engines  or  that  he  had  any  implied  or  apparent  authority  to  move 
them. 

Province  op  jury.  The  jury  is  not  authorized  to  presume,  in  the 
absence  of  evidence  to  that  effect,  that  plaintiffs  intestate,  for 

3  whose  death  while  in  defendant's  employ  suit  is  brought,  was  vio- 
lating his  instructions  by  sitting  on  the  railroad  track  while  clean- 
ing out  the  ash  pan  of  an  engine. 

Instractions.    Action  for  negligence  causing  the  death  of  a  railroad 

employe— the  negligence  charged  was  that   said  employe  was 

under  an  engine  engaged  in  cleaning  out  its  ash  pan,  that  an  em- 

1    ploye  whose  duties  did  not  require  him  to  operate  engines  ran  one 

against  the  first  engine  thus  causing  the  death  of  the  employe  at 

4  work  under  it.  The  court  instructed  that  contributory  negligence 
of  the  decedent  should  not  defeat  a  recovery  if  the  jury  found 

6  that  the  foreman  who  had  charge  of  the  work  of  the  employe  who 
operated  the  second  engine,  without  authority,  knew  when  he  got 
on  the  engine  that  the  engine  wa^  in  the  hands  of  that  employe, 
that  it  must  collide  with  the  first  engine  unless  stopped  and  knew 
that  decedent  was  working  under  said  first  engine,  and  if  the  fore- 
man could,  by  reasonable  care  and  diligence,  have  prevented  the 
collision.  The  evidence  showed  that  if  the  wheels  of  the  first 
engine  had  been  blocked,  as  they  should  have  been,  decedent 
would  not  have  been  injured.  Held,  The  instruction  was  erron- 
eous in  assuming  that  decedent  must  necessarily  have  been 
injured  by  an  unexpected  movement  of  the  engine  under  which 
he  was  at  work,  and  that  the  foreman  knew  the  fact  first  assumed. 

Same.  Error  in  requiring  defendant  in  an  action  for  personal  injuries 
to  prove  lack  of  knowledge  of  a  given  fact,  the  burden  of  proof 
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5  of  which  rests  upon  plaintiff,  is  not  cured  by  the  fact  that  another 
instruction  throws  the  burden  of  proving  such  fact  upon  plaintiff. 

Bulk  APPLiRD.  Plaintiff  in  an  action  for  the  death  of  a  railroad 
employe,  alleged  to  have  been  caused  by  the  negligence,  while 
operating  an  engine,  of  another  employe  whose  duties  did  not 

6  require  him  to  operate  engines,  has  the  bm  den  of  showing  that 
the  defendant  had  knowledge  that  such  employe  did  operate 
engines,  where  the  ground  of  negligence  set  up  is  that  the  foreman 
in  charge  knew  of  the  habits  of  such  employe  of  running  engines 
and  did  not  prevent  him  from  doing  so. 

Kegligenoe:  coxTRiBOToaY  NEGLiaENCK:  jury  question.  In  an 
action  for  the  death  of  an  employe  of  defendant,  where  there  is 
2  evidence  that  the  accident  occurred  by  the  unauthorized  act  of 
another  employe,  that  it  might  have  been  prevented  by  a  third 
employe,  and  where  the  evidence  did  not  show  that  decedent  was 
necessarily  negligent,  a  refusal  to  direct  a  verdict  for  defendant 
was  proper. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Thursday,  April  7,  1898. 

Action  at  law  to  recover  for  damages  alleged  to 
have  resulted  from  niegligence  on  the  part  of  the 
defendajit  which  caused  the  death  of  the  plaintiflf's 
Intestate,  Clem  L.  Morbey.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Reversed. 

Hubbard,  Daioley  &  Wheeler  for  appellant. 

Chas.  A.  Clark  &  Son  and  C.  //.  George  for 
appellee. 

Robinson,  J. — The  facts  involved  in  the  death  of 
Morbey  are  substantially  as  follows:  On  the  twenty- 
eighth  day  of  December,  18-94,  he  was  in  the  employ- 
ment of  the  defendant  as  clinker  puller  or  pitman,  at 
Clinton,  in  this  state.  The  defendant  has  at  tbat  place 
a  roundhouse  of  sufficient  capacity  to  hold  a  consider- 
able number  of  locomotive  engines.      The  roundhouse 
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is  comiected  with  the  m?ain  line  and  other  tracks  by 
meanis  of  what  i-s  known  as  the  house  or  pit  track.  In 
that  track,  opposite  the  central  part  of  the  roundhouse, 
i&  a  turntable,  which  is  used  in  transferring  engines  to 
and  from  the  roundhouse.  East  of  that  and  under  the 
track,  are  two  pits,  which  are  used  for  removing  ashes 
and  clinkers  from  engines.  Each  pit  is  about  fourteen 
feet  in  lenigth,  and  four  feet  in  width,  and  two  feet  in 
depth  from  the  level  of  the  tops  of  the  rails.  Of  these 
pits  the  one  furthest  west  is  south  of  the  southeast 
comer  of  the  rooindhouse,  and  Vhe  other  is  a  short 
distance  further  east.  Thirteen  feet  east  of  the  round- 
house is  a  water  tank,  and  about  seventy  feet  east  of 
the  roundhouse  is  a  sandhouse.  TV^en  an  engine  is  to 
be  cleaned  and  placed  in  the  roundhouse,  it  is  run  onto 
the  pit  track  east  of  tlie  sandhouse.  It  is  there  taken 
by  an  employe  known  as  an  "hostler,"  or  by  the 
hostler's  helper,  and  in  due  time  is  placed  over  one  of 
the  pits.  An  employe  known  as  a  "knocker''  climbs 
into  the  cab,  and  another  employe,  called  a  "clinker 
puller"  or  "pit-man^"  goes  into  the  pit  under  the  engine, 
and  removes  from  the  ash  pan  the  a^hes  which  shake 
into  it  while  the  engine  is  moving.  He  then  gives  a 
signal.  The  knocker  turns  on  the  blower,  drops  the 
drop  grate,  and  with  an  iron  bar  knocks  the  fire,  cinders, 
and  clinkers  out  of  the  fire  box.  They  drop  into  the 
ash  pan,  are  there  drenched  with  water,  and  are  then 
drawn  into  the  pit  by  the  clinker  puller.  In  cleaning 
the  ash  paH^  he  stamds  in  front  of  it,  and  uses  an  iron 
hoe  witih  a  handle  from  seven  to  nine  feet  in  length. 
If  the  en'gine  be  small,  he  is  unable  to  stand  erect,  but 
is  obliged  to  stoop  somewhat  if  he  works  while  standr 
ing.    After  the  engine  is  cleaned,  it  is  moved  onto  the 

turntable,  and  thence  into  the  roundhonse.     On 
1  the  night  of  the  accident,  engine  numbered  383 

was  moved  onto  the  pit  w^e  have  described,  which 
is  furthest  west.     A  knocker  was  in  the  cab,  and  the 
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decedent  was  in  the  pit,  for  the  purpose  of  cleaning 
the  ash  pan.  At  Ithiat  time  engine  355  was  standing  on 
the  pit  track,  a  short  distance  east  of  the  sandhouse, 
headed  westward,  but  no  one  was  oft  it^  A  clinker 
puller,  named  McGovem,  after  performing  some  service 
on  engine  383,  left  it,  and  wen?t  to  engine  355,  took 
posBefision  of  it,  and  commenced  to  practice  with  k. 
He  first  ran  it  westward  towards  engine  383,  then  east- 
ward, and  then  westward  again,  and  when  the  engine 
was  opposite  tho  sandhouse,  a  hostler's  helper,  named 
Raihm,  with  a  lantern  in  his  hand,  stepped  from  the 
ground  into  the  cab.  There  is  a  conflict  in  the  evi- 
dence ss  to  what  then  occurred',  but  a  few  moments 
later  the  engine  struck  No.  383,  and  moved  it  forward 
from  ten  to  sixteen  feet.  Morbey  was  caught  under 
one  of  the  drive  wheels,  and  it  passed  over  'him,  caus- 
ing his  death  within  a  few  minutes.  It  is  alleged  that 
the  aiccident  was  caused  by  negligence  on  the  part  of 
the  defendant,  in  that  its  employes,  charged  with  the 
duty  of  caring  for  and  operating  engine  355,  failed  to 
use  due  care  in  the  control  and  management  of  it; 
that  McGovem  was  without  sufficient  knowledge  or 
skill  to  be  intrusted  with  an  engine;  and  that  Baihm 
failed  to  use  due  care  after  he  went  into  the  oab  of 
engine  355  to  stop  it  in  time  to  avoid  tiie  collision.  The 
defendant  denies  all  negligence  on  its  part,  but  admits 
that  McGovem  was  not  comi>etent  to  manage  an 
engine.  It  says,  however,  that  he  was  not  authorized, 
but,  on  the  contrary,  was  forbidden,  to  move  engines; 
that  it  was  not  a  part  of  his  duties,  nor  vsdthin  tlie 
scope  of  his  employment,  to  move  them;  and  that,  in 
doing  eo,  he  acted  as  a  mere  volunteer,  and  violated  the 
rules  of  the  defendant.  It  is  claimed,  further,  that 
Mort)ey  had  assumed  the  risks  of  his  employment;  that 
he  contributed  to  the  accident  by  negligence  on  his 
part;  and  th-at  the  accident  was  not  in  any  manner 
Vol.  105  la— 4 
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connected  with  the  use  and  operation  of  a  railway, 
within  the  meaning  of  the  statutes  of  this  state. 

I.  When  the  evidence  had  been  fully  suibmitted, 
the  defendant  asked  the  court  to  direct  a  verdict  in  ite 
flavor,  for  the  alleged  reason  that  there  was  not  suflBc- 
ient  evidence  to  authorize  a  verdict  for  the  plaintiflf. 
There  was  much  evidence  which  tended  to  show  that 
clinker  pullers  were  not  au'thorized  to  move  engines; 
that  McGovem  'had  'been  forfbidden  to  do  so;  and  that 
none  of  the  aigents  of  the  defendant  charged  with  the 
duty  of  enforcing  the  rules  had  any  knowledge  thait  he 
had  at  any  time  moved  engines,  or  that  the  rules  for- 
bidding clinker  pullers  to  move  them  were  disobeyed. 
There  was  also  evidence  which  tended  to  show  that 
Rahm  did  not  know  who  the  person  Who  had  charge 
of  engine  355  was,  in  time  to  prevent  the  collision,  but 
supposed   that    he   was   a    competent    person. 

2  There  was  evidence,  however,  which  tended  to 
show  that  clinker  pullers,  who  were  not  specially 

authorized  to  do  so,  very  frequently,  if  not  habitually, 
moved  engines,  and  that  the  employes  of  the  defendant 
who  had  authority  over  the  clinker  pullers  and  engines, 
and  who  were  aut!horized  to  enforce  the  rules  of  the 
defendant,  had  knowledge  of  the  practice,  and  did  not 
foifl[>id  it  The  night  of  the  accident  was  dark,  and  the 
light  in  the  cab  of  engine  355  was  dim.  McGovem  and 
Rahm  do  not  agree  respecting  what  occurred  in  the 
cab  immediately  preceding  the  accident;  but  both  men 
knew  that  some  one  was  in  the  pit  under  engine  383, 
and  Rahm  knew  that  McGrovem  was  not  competent  to 
operate  an  engine.  Some  of  the  evidence  tended  to 
show  that  Rahm,  after  he  entered  the  ca'b,  recognized 
McGovem  in  time  to  have  taken  the  engine  and 

3  prevented  the  accident.      The  evidence  did  not 
necessarily  show  that  Morbey  contributed  to  the 

accident  on  his  part.    It  was  shown  that  on  a  former 
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oeoasion  he  had  been  seen  to  sit  on  the  rail  in  front  of 
a  drive  wheel  while  pulling  clinkers;  that  it  was  danger- 
ous to  do  so;  and  that  he  had  been  oTdered  by  the 
employe  In  charge  of  the  work  to  discontinue  the  prac- 
tice. It  also  appears  that  the  drive  wheel  passed  over 
his  body  fnom  its  left  side,  'but  no  one  saw  him  on  the 
rail  before  the  aicddent  The  evidence  does  not  show 
whether  he  was  sitting  on  the  rail,  or  was  leaving  the 
pit,  or  doing  some  other  permissible  act  when  the  acci- 
dent occurred.  The  jury  was  not  authorized,  in  the 
absence  of  evidence  to  that  effect,  to  presume  that  he 
was  violating  his  instructions.  We  are  of  the  opinion, 
therefore,  that  the  disti'ict  court  paroperly  refused  to 
direct  a  verdict  for  the  defendant. 

II.  The  district  court  charged  the  jury  as  follows: 
"(5)  To  entitle  the  plaintiff  to  a  verdict,  she  must  prove 
to  your  satisfaction  by  a  preponderance  of  the  evi- 
dence,— ^that  is,  by  the  greater  or  superior  evidence: 
First,  that  the  said  Clem  L.  Morbey  was  killed  by 
reason  of  one  engine  of  the  defendant  running  into 
another  engine;  second,  that,  at  the  time  of  the  acci- 
dent, the  defendant  was  negligent,  and  that  Moi'bey's 
death  was  caused  by  said  negligence;  thh'd,  that  said 
Morbey  was  not  guilty  of  any  negligence  that  directly 
contributed  to  his  death.  If  you  find  all  of  said  facts 
established  in  plaintiff's  favor,  your  verdict  should  be 
for  her;  bu»t,  if  she  fails  to  establish  any  one  of  said 
facts,  your  verdict  should  be  for  the  defendant  (6)  All 
the  facts  of  negligence  charged  againsJt  the  defendant 
are  withdrawn  from  your  consideration,  except  the  two 
following  proposi'tions:  What  right,  if  any,  had 
McGovem  to  move  or  handle  engines?  Oould  Rahm, 
after  he  knew  that  McOovem  was  running  the  engine, 
have  prevented  the  accident  by  the  exercise  of  reason- 
able care  and  diligence  on  his  part?  ♦  ♦  ♦  (9)  * 
•  *  If  you  find  from  the  evidence  that  the  defend- 
aot's  foreman^  or  whoever  was  in  charge  of  the  work 
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M<!Govero  was  engaged  in  the  perfonnaaice  of,  knew  he 
was  in  the  habit  of  or  did  run  engine's^  and 

4  that  «aid  foreman,  or  those  who  had  xrharge  (rf 
said'  work,  did  not  prevent  or  forbid  his  doing  so 

after  they  knew  he  was  so  doing, — if  you  find  they  did 
know  it,  then^  and  on  your  so  finding,  and  on  your  find- 
in«g  'that  the  plaintiff's  intestate  was  not  guilty  of  any 
negligence  that  eontributedi  to  his  death,  you  would  be 
warranted  in  finding  for  the  plaintiff.  (10)  While  it  is 
admitted  that  McGovem  was  in  the  employmeu't  of  the 
defendant  as  a  clinker  man^  and  that  he  committed  the 
act  which  caxised  the  death  of  Morbey,  yet  if  you  find 
from  the  evidence  that  at  the  tini^e  in  question  he  had 
no  authority  to  handle  or  move  engines,  and  that  the 
defendamt's  foreman,  or  whoever  was  in  charge  of  the 
work  McGovern  was  engaged  in,  did  not  know  he  was 
hau'dling  or  moving  engines,  on  your  so  finding,  he 
would  not  be  acting  within  the  scope  of  his  authority 
or  employment,  or  in  furthera/nee  of  the  defendiant'^s 
business,  but  was  carrying  into  effect  some  purpose  of 
his  own,  not  connected  with  his  employment,  and  the 
defendant  would  not  be  liable  for  such  acts." 

The    defendant    complains    of    the     tenth    para- 
graph, on  the  ground  that  it  authorized  a  recovery  by 
the  plaintiff  unless  the  jury  should  find  affirmatively 
that  McGovern  had  no  authority  to   handle 

5  engines;  thus  placing  the  burden  of  showing 
such  want  of  authority  upon  the   defendant. 

The  plaintiff  contends  that  the  portions  of  the 
charges  we  have  set  out,  when  considered 
together,  instructed  the  jury  clearly  that  the  burden 
specified  was  upon  the  plaintiff.  If,  however,  such 
an  interpretation  was  authorized,  we  do  not  think 
it  is  at  all  clear  that  it  was  the  one  which  the  jury 
adopted.  It  is  true  that  the  charge  instruoted  the  jury 
that  the  burden  was  on  the  plaintiff  to  prove  negli- 
gence on  the  part  of  the  defendant,  and  the  sixth  para- 
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grapb  narrowed  the  inquiry  to  two  questions,  the  first 
of  whi<rh,  and  the  one  involved  in  *he  objection  under 
consideration:,  was,  "What  right,  if  any,  had  McGovern 
to  move  or  handle  engines?^^  From  the  ninth  para- 
graph of  the  charge  the  jury  would  naturally  have  con- 
cluded thiat  the  burden  of  proving  that  the  defendant's 
foreman,  or  other  agent  in  charge  of  the  work  in  which 
McQovem  was  engaged,  knew  that  he  ran  engines,  was 
upo»n<  the  plaintiff;  yet  the  jury  might  well  have  con- 
cluded that  the  tenth  paragraph  required  the  defendant 
to  show  that  McGovem  did  n&t  hav^  authority  to  handle 
engines,  and  that  it  did  not  know  that  he  was  handling 
them.  We  de  mot  think  the  jury  should  have  'been  left 
in  doubt  as  to  the  party  on  whom  the  burden  of  proof 
rested.  It  was  shown  that  the  duties  of  McGk>vem  did 
not  require  him  to  oi)epate  engines,  and  in  view  of  that 
fact  the  burden  was  on  the  plaintiff  to  show  that  the 
defendant  had  knowledge  that  he  did  operate  them. 
The  tenth  paragraph  of  the  charge  is,  in  legal  effect, 
similar  to  instruictions  condemned  in  the  oases  of 
Gwynn  v.  Duffield,66  Iowa,  708,  and  Nelson  v.  Railroad^ 
Co,  38  Iowa,  564,  and  is  erroneous.  The  evidence  sub- 
mitted justifies  the  conclusion  that  the  error  was  likely 
to  be  prejuditrial. 

III.  The  court,  in  the  eleventh  paragraph  of  the 
charge,  instructed  the  jury  that  negligence  of  the 
decedent  which  contributed  to  his  injury  would  not 

defeat  a  recovery  by  the  plaintiff  if  it  were  found 
6  "that  Rahm  when  he  came  upon  the  engine, 

knew  that  it  was  in  the  hands  of  McGovern,  and 
knew  that,  unless  it  was  stopped,  it  would  collide  with 
the  engine  then  standing  on  the  pit,  and  that  he  knew 
that  some  one  was  working  under  the  engine  on  the 
pit,"  and  could,  by  the  use  of  reasonaible  care  or  dili- 
gence, have  pirevented  the  collision,  or  have  given 
warning  which  would  have  enabled;  the  decedent  to 
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escai)e  the  danger.  It  is  said  this  portion  of  the  charge 
is  erroneous,  becaiiise  the  evidence  showed  that  it  was 
the  duty  of  Morbey  to  block  the  wheels  of  the  engine 
he  was  under  with  blocks  provided  for  that  purpose, 
and  that  he  failed  to  do  so;  that  he  would  not  have 
been  injured  had  he  blocked  the  wheels,  or  had  he  not 
'been  sitting  on  the  ra;il;  and  that  Rahm  is  not  shown 
to  have  known  that  the  wheels  were  not  blocked,  nor 
that  Morbey  was.  sitting  on  the  rail;  hence  that  Bahm 
did  not  know  of  Morbey's  peril.  We  are  of  the  opinion 
that  thQ  charge  was  erroneous  in  assuming  that  the 
decedent  would  necessarily  have  been  injured'  by  an 
unexpected  movement  of  the  engine  he  was  under,  and 
in  assuming  that  Bahm  knew  that  sueh  was  the  case. 
There  was  evidence  which  tended  to  show  that  engine 
.*>55  was  moving  slowly  w^hen  Rahm  went  upon  it;  that, 
if  the  wheels  had  been  blocked,  Morbey  would  not  have 
been  injured;  and  that,  if  he  had  remained  in  the  pit, 
he  need  not  have  been  injured,  for  the  reason  that  the 
lowest  part  of  the  engine  inside  the  rail  was  three  feet 
or  more  'higher  than  the  bottom  of  'the  pit,  and  would 
not  have  to-uched  him  had  he  crouched  on  the  pit  bot- 
tom, as  was  sometimes  done  by  clinker  pullers  when 
engines  were  moved  onto  and  off  of  the  pits.  We  do  not 
think  that  paragraph  eleven  of  the  charge  fairly  pre- 
sented the  law  and  the  duty  of  Bahm  under  facts  which 
th^  jury  may  have  found  to  exist  at  the  time  of  the 
accident. 

IV.     The  court  refused  to  give  an  instruction  asked 
•by  the  defendant,  in  words  as  follows:    ^T^e  fact  that 
McGovem  was  employed  by  the  defendant  to  remove 
ashes  and  fire  from  its  engines  does  not  tend  to 
7  prove  that  he  was  employed  to  move  engines,  or 

that  he  had  any  implied  or  apparent  authority 
to  move  them.'^  We  think  that  this  or  something  of  a 
similar  character  should  have  been  given. 
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V.  The  foitrth  instnictioii  asked  by  the  defond- 
ant,  and  refused,  is  as  follows:  "(4)  The  faict,  if  it  be 
a  ftuet,  that  MeGovem  or  other  clinker  pullers  had  at 
times  moved  engines  wouM  not  tend  to  prove  that 
McGovem  'had  aujthority  to  iJo  eoy  undeeB  the  plaantiflE 
further  shows  by  a  fair  preponderance  of  the  evidence 
that  it  wias  the  general  custom  for  clinker  pullers  to 
move  engines^  and  that  such  general  custom  was  known 
to  the  foreman^  aiod  ]j.ot  forbidden  by  him." 
8  Althoug-h  this  instruction,  with  some  modifica- 

tion, may  well  have  been  given,  yet  the  court  did 
not  err  in  refusing  to  give  it  in  the  form  asked.  The 
fact  tJwit  clinker  pullers  did  at  times  move  engines,  if 
known  to  the  foreman  in  charge  of  the  work,  and  not 
foi1>idden,  might  tend  to  prove  that  they  acted  by 
authority,  even  though  the  poractice  did  not  amount  to 
a  general  custom.  This  objection  is  also  applicable  to 
the  sixth  instruction  asked  by  the  defendant 

VL  The  conclusions  we  reach  dispose  of  the  coo- 
tmlling  questions  in  the  case.  Others  discussed  depend 
upon  the  evidence,  and  may  not  arise  on  another  trial. 
For  the  errors  pointed  out,  the  judgment  of  the  district 

court  is  BBVERSSD. 


Leb  R.  Wilson  v.  Samuel  W.  Tuokbb,  et  al,  Appel- 
lants. 

LfanltatlOB  of  Actions:  statute.  The  runninsr  of  the  statute  of 
limitations  against  a  judgment  recovered  in  1863,  at  which  time 
the  law  authorized  an  action  to  be  brought  on  a  judgment  at  any 
time  within  tufenty  yeaiswas  not  stopped  by  Code  1873,  section 
2521.  providing  that  no  action  shall  be  brought  on  any  judgment 
in  a  court  of  record  within  fifteen  years  after  its  rendition  vvith- 
out  leave  of  court,  and  section  47,  providing  that  all  previous  aol 
revised  in  such  Code  or  which  are  repugnant  to  its  provisions  are 
repealed,  subject  to  the  limitations  therein  expressed,  and  section 
50,  providing  that  the  repeal  of  existing  statutes  shall  not  affect 
any  right  which  has  accrued  in  any  civil  oause  before  the  time 
when  such  repeal  takes  effect. 
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AjfpeMl  from  Lee  District  Court.— Rov.  H.  Banks,  Jk^ 

Judge. 

Thursday,  April  7,  1898. 

Action  on  a  judgment.  Judgment  for  plaintiff, 
and  the  defendants  appealed. — Reversed. 

McVey  &  McVeij  and  John  E.  Craig  for  appellants. 
M.  J.  Roberts  for  appellee. 

Granger,  J. — I.  A  motion  by  appellee  to  dismlsv 
the  appeal  is  overruled. 

II.  Plaintiff  is  the  assignee  of  a  judgment  ren- 
dered against  the  defendants,  February  9,  1863.  This 
suit  was  commenced  November  20,  1895,  on  said  judg- 
ment. It  will  be  seen  that  more  than  thirty-two  years 
expired  after  the  rendition  of  the  judgment  and  before 
the  commencement  of  this  suit.  The  controlling  ques- 
tion in  the  case  is  as  to  the  statute  of  limitations. 
Appellee  insists,  in  different  ways,  that  the  question 
is  not  properly  before  this  court,  but  we  think  it  is.  In 
our  consideration  of  the  case,  dates  are  important 
because  of  changes  in  the  law  as  to  the  limitation  of 
actions  since  the  judgment  was  entered  in  1863.  Prior 
to  the  taking  effect  of  the  Code  of  1873,  actions  on  judg- 
ments in  courts  of  record  could  be  brought  at  any  time 
after  rendition,  for  a  period  of  twenty  years.  The 
language  of  the  Revision  in  force  from  1860  was:  "The 
following  actions  may  be  brought  within  the  times 
herein  limited  respectively  after  their  causes  accrue, 
and  not  afterwards:  ♦  ♦  ♦  Those  founded  on  a 
judgment  of  a  court  of  record  ♦  ♦  ♦  within  twenty 
years."  As  a  cause  of  action  accrued  on  a  judgment  at 
its  date^  in  1863,  the  statute  of  limitatiorui  commenced 
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to  run  on  the  judgment  in  question  February  ninth  of 
that  year,  and  had  run  more  than  ten  years  when  the 
Code  of  1873  was  adopted,  with  the  following  provision 
as  a  part  of  section  2521  thereof:  "No  action  shall  be 
brought  ui)on  any  judgment,  againet  a  defendant 
therein,  rendered  in  any  court  of  record  in  this  state 
within  fifteen  years  after  the  rendition  thereof,  without 
leave  of  court'^  Its  effect  is  to  prevent  a  cau^e  of  action 
accruing  on  a  judgment  for  fifteen  years  after  its  rendi- 
tion. If  this  section  is  applicable  to  judgments  rendered 
before  the  section  was  enacted,  some  questions  diffi- 
cult of  solution,  are  presented,  as,  is  the  statute  of  limi. 
tations,  in  its  operation  as  to  such  judgments,  sus- 
pended for  fifteen  years  after  the  law  took  effect,  to  then 
commence  running  again?  and,  if  so,  what  shall  be  the 
period  that  it  shall  then  run?  Is  the  ten  years  from 
1863  to  1873  to  be  disregarded,  or  must  it  be  counted  as 
a  part  of  the  twenty  years  necessary  to  create  the  bar  to 
an  action?  The  following  is  a  section  of  the  CJode  of 
1873,  and  is  important  in  the  determination  of  the  ques- 
tion we  are  considering: 

"Sec.  47.  All  public  and  general  statutes  passed 
prior  to  the  present  session  of  the  general  assembly, 
and  all  public  and  special  acts,  the  subjects  whereof 
are  revised  in  this  Code  or  which  are  repugnant  to  the 
provisions  thereof,  are  hereby  repealed,  subject  to  the 
limitations  and  with  the  exceptions  herein  expressed." 

It  is  not  to  be  seriously  questioned  that  the  Code  of 
1873  so  far  changed  the  prior  law  as  that  causes  of 
action  on  such  judgments  did  not  accrue  at  the  date 
thereof,  but  in  fifteen  years  thereafter;  and  the  effect 
of  section  47,  above  quoted,  was  to  repeal  the  prior  law 
in  so  far  as  it  gave  a  right  of  action  on  a  judgment  from; 
and  after  its  rendition,  unle^  such  a  result  is  avoided 
by  the  limitations  or  exceptions  expressed  in  the  act. 
Section  59  of  the  same  Code  is  as  follows: 
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"Sec.  50.  This  repeal  of  existing  statutes  shall  not 
affect  any  act  done,  any  right  accruing  or  which  haB 
accrued  or  been  established,  nor  any  euit  or  proceeding 
had  or  commenced  in  any  civil  cause  before  the  time 
when  such  repeal  takes  effect;  but  the  proceedings  in 
Buch  cases  shall  be  conformed  to  the  provisions  of  this 
Code  as  far  a6  coneistent." 

As  we  have  said,  when  the  judgment  wae  entered 
in  1863,  the  right  was  by  law,  given  to  the  plaintiff  to  eue 
thereon  at  any  time  within  twenty  years.  It  was  an 
accrued  right.  The  general  repealing  clause  of  section 
47  is,  it  seems  to  us,  modified  by  section  50,  so  that  it 
does  not  affect  the  right  of  action  on  judgments  where 
the  right  of  action  accrued  before  the  repealing  act 
took  effect.  That  the  right  to  bring  an  action  is  a  right 
"accruing  or  accrued,"  within  the  meaning  of  the  stat- 
ute under  consideration,  see  McDonald  v.  Jackson^  55 
Iowa,  37.  The  reasoning  of  that  case  is  also  in  line  with 
our  view.  In  that  case  it  was  claimed  that  the  effect 
of  the  statute  of  limitations,  as  enacted  in  the  Code  of 
1873,  was  to  extend  the  time  for  bringing  an  action  on 
the  note  to  ten  years  after  the  act  took  effect,  where  a 
part  of  the  statutory  period  had  run,  as  in  this  case. 
Speaking  to  the  question  of  a  right  being  affected  under 
the  provisions  of  section  50,  it  is  there  said:  "Now,  if 
the  Code  of  1873  is  to  extend  the  period  of  the  statute 
of  limitations  to  ten  years  from  the  taking  effect  of  the 
Code,  it  is  apparent  that  the  right  accruing  or  accrued 
is  affected.  The  right  of  the  holder  of  the  note  i» 
enlarged  and  the  right  of  the  maker  of  the  note  is 
abridged.  Under  section  50  of  the  Code,  this  cannot  be 
done."  The  reasoning  is  applicable  to  this  case.  If 
the  repealing  clause  of  the  Code  of  1873  is  to  change  the 
law  as  to  the  right  of  the  judgment  creditor  to  bring 
suit,  by  arresting  the  operation  of  the  law  under  which 
the  judgment  was  taken,  the  effect  is  to  enlarge  or 
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abridge  his  righta,  and  the  same  is  true  as  to  the  rights 
of  the  judgment  debtor.  It  seems  to  us  that  an  object 
of  section  50  was  to  avoid  such  results,  and  leave  the 
rights  of  parties  to  the  operation  of  the  law  under  which 
they  accrued.  The  claim  of  appellee  is  that  the  effect  of 
the  change  made  in  the  law  by  the  Code  of  1873  is  to 
extend  the  limitation  period  made  on  the  judgment, — 
that  is,  the  time  in  which  suit  may  be  brought  on  the 
judgment, — to  thirty-five  years  from  its  date,  instead 
of  twenty  years,  and  we  hardly  need  say  that,  if  such  a 
claim  is  sustained,  the  rights  of  the  plaintiff  are 
enlarged,  and  those  of  the  defendants  are  abridged.  We 
conclude  that  the  judgment  in  question  is  not  affected 
by  the  provision  of  the  Code  of  1873  to  the  effect  that 
actions  shall  not  be  commenced  on  judgments  rendered 
in  courts  of  record  within  fifteen  years  from  the  rendi- 
tion thereof,  and  that  a  cause  of  action  thereon  is 
barred. 

Counsel  in  argument  have  considered  the  effect  of 
Weiser  v,  McDowell,  93  Iowa,  772,  in  which  we  held 
that,  because  of  the  provision  of  the  Code  of  1873  giving 
a  right  of  action  on  judgments  only  after  the  expiration 
of  fifteen  years  from  the  date  thereof,  the  statutory 
period  did  not  commence  to  run  till  the  cause  of  action 
accrued.  Appellee  urges  that  the  case  is  authority  for 
his  contention  here,  but  we  think  not.  It  is  true  that  in 
that  case  the  jugment  was  entered  before  the  Code  of 
1873  was  adopted,  but  the  question  on  which  this  case 
turns  was  not  presented  or  considered  in  that  case.  The 
judgment  sued  on  in  that  case  was  entered  in  Novem- 
ber, 1871,  and  the  defendant,  who  pleaded  the  statute  of 
limitations,  stated  in  his  answer  that  "no  action  could 
have  been  brought  on  said  judgment  at  any  time  prior 
to  the  8th  of  November,  1886";  and  the  case  was  sub- 
mitted and  considered  as  one  in  which  no  right  had 
accrued  before  the  Code  of  1873  took  effect,  but  as  a 
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case  unaffected  by  section  50  of  that  Code,  which  sec- 
tion we  hold  to  be  controlling  under  the  facts  relied  on 
in  this  case.  We  are  referred  by  appellee  to  authorities 
to  the  effect  that  the  statute  of  limitations  in  force  at 
the  time  the  remedy  is  sought  is  the  one  to  apply.  We 
do  not  by  our  holding  contravene  that  rule.  We  have 
simply  determined  what  the  effect  of  the  statute  in 
force  is.  The  period  of  limitation  was  the  same  before 
the  Code  of  1873  as  after.  It  is  simply  a  question 
whether  section  2521  of  that  Code  suspended  a  right  of 
action  on  a  judgment  where  the  right  had  already 
accrued,  so  that  the  statute  of  limitations  did  not  com- 
mence to  run  for  fifteen  j-ears.  It  is  thought  that  there 
is  no  vested  right  under  a  statute  of  limitations  until 
the  period  fixed  has  fully  run  and  the  bar  is  complete; 
nor  is  our  holding  against  such  a  rule.  We  do  not  say 
that  the  right  to  bring  an  action  in  a  given  time  is  a 
vested  right,  in  a  legal  sense.  We  need  not  determine 
that  question.  What  we  do  say  is  that  it  is  a  right  con- 
templated by  section  50,  and  not  to  be  affected  by  tho 
repealing  clause  of  the  Code.  It  is  a  question  of  statu- 
tory construction  to  know  the  legislative  purpose.  The 
legislative  authority  to  so  make  the  law  could  not  well 
be  questioned,  and  we  simply  hold  that  it  did  so  make 
it    The  judgment  is  bevbbsed. 


Alverson  &  Hamilton  v.  The  Anchor  Mutual  Fire 
Insurance  Company,  Appellant. 

Appeal:  change  of  venue:  review.  Refusal  of  aa  application  for 
1  a  change  of  place  of  trial,  on  which  the  affiiavits  were  in  con- 
d  flict,  on  the  ground  of  the  prejudice  of  the  people  of  the  county 
against  the  defendant,  as  shown  by  comments  in  ne  .vspapers,  wiU 
not  be  disturbed  on  appeal  where  it  appears  that  such  comments 
were  designed  for  political  effect  rather  than  otherwise,  and  that 
there  was  no  abuse  of  discretion. 
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Review:  evidence.  No  question  for  the  consideration  of  which  the 
3  evidence  is  necessary  can  be  considered  on  appeal  where  the  evi- 
5    dence  has  not  been  so  preserved  that  it  is  part  of  the  record. 

Bute  applied.  In  an  action  on  a  policy  of  insurance  covering  notions, 
groceries  and  hardware,  and  providing  against  keeping  of  gun- 
8  powder,  petroleum,  coal  oil  and  celluloid  the  issues  were  as  to  the 
5  right  of  the  insured  to  keep  such  prohibited  articles  for  sale  in 
certain  small  quantities,  as  he  did.  An  instruction  was  given 
that  if  those  prohibited  articles  were  generally  included  and  car- 
ried by  dealers  of  groceries,  hardware  and  notions,  the  policy 
would  not  be  void  This  instruction,  and  the  admission  of  evi- 
dence on  that  issue,  were  assigned  as  error,  but  no  part  of  the 
evidence  was  in  the  record!  Held  that,  under  such  condition  of 
the  record,  these  questions  could  not  be  coasidered. 

Offtrs  and  rulings.  Statements  in  the  abstracts  on  appeal,  in  the 
nature  of  conclusions  as  to  what  took  place  on  the  trial  as  to 
offers  and  rulings  on  evidence  will  not  ba  considered  where  the 
record  is  entirely  silent  in  regard  thereto. 

Appeal  from  Davis  District  Court. — Hon.  F.  W.  Eichel- 
BEBGEB,  Judge. 

Thursday,  April  7,  1898. 

Action  on  a  policy  of  fire  insurance.  Judgment  for 
plaintiff,  and  defendant  appealed. — Affirmed. 

S.  S.  Garnithers  and  Sullivan  &  Snlliran  for 
appellant. 

Payne  &  Sowers  and  Traverse  &  Taylor  for 
appellee. 

Granger,  J. — I.  The  trial  of  this  cause  com- 
menced April  9,  1896.  During  the  vacation  preceding, 
the  defendant  presented  an  application  for  a  change  of 
place  of  trial  because  of  the  prejudice  of  the  people  of 
Davis  county,  which  application  was  supported  by  affi- 
davit. Prom  a  showing  for  the  change  of  place  of  trial, 
it  is  made  to  appear  that  the  persons  constituting  the 
plaintiff  firm,  Alverson  &  Hamilton,  had  been  jointly 
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indicted  on  a  charge  of  having  burned  the  building  and 
the  stock  of  goods,  or  a  part  thereof;  that  a  defense  in 
this  case  is  that  at  least  a  part  of  the  property  was 
destroyed  by  fire  by  the  wilful  and  fraudulent  acts  of 
the  plaintiff;  that  Alverson  was  tried  on  the  indictment 
in  Davis  county,  which  trial  occupied  some  ten  days  of 
time,  in  which  some  one  hundred  and  forty  witnesses 
were  examined,  about  one  hundred  and  twenty  of  whom 
resided  in  Davis  county;  that  the  cost  of  the  trial  was 
about  four  thousand  dollars;  that  the  trial  attracted 
quite  a  general  public  interest  in  the  county,  many 

people  being  in  attendance;  that  the  newspapers 
1  of  the  county  made  comments  as  to  the  trial,  and 

the  cost  of  it  There  was  a  verdict  of  not  guilty, 
and  certain  exhibits  to  the  application  are  copies  of 
articles  published  after  the  trial,  in  which  the  facts 
and  proceedings  are  somewhat  detailed,  with  a  state- 
ment that  the  county  attorney  was  being  censured  for 
having  pushed  the  case  for  trial  at  the  time  he  did, 
and  on  the  evidence  he  presented.  In  one  paper  stress 
was  placed  on  the  matter  of  costs  to  the  county,  that 
might  have  been  avoided  had  the  case  not  been  pressed 
for  trial  before  the  civil  suits  to  recover  on  the  policies 
of  insurance,  in  which  the  same  question  would  be  pre- 
sented. The  other  paper  took  a  contrary  view  of  the 
matter,  claiming  that  the  statements  as  to  costs  and  the 
conduct  of  the  county  attorney  were  untrue;  that  the 
record  showed  the  costs  to  be  somewhere  near  one  thou- 
sand, two  hundred  and  fifty  dollars,  and  justified  the 
acts  of  the  county  attorney.  It  appears  that  these  papers 
had  a  circulation  of  about  eight  hundred  copies  each  in 
the  county,  and  that  they  were  distributed  from  every 
post  oflBce  therein.  Besides  these  exhibits  are  affidavits  in 
support  of  the  application,  to  the  effect  that  the  defend- 
ants could  not  have  a  fair  trial  in  Davis  county,  because 
of  the  prejudice  of  the  inhabitants.    These  aflldavits 
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recite  what  the  aflBants  have  aeen  and  heard,  and  the 
conclusion  that  such  a  prejudice  existe.  Of  these  there 
are  eeven  or  eight  A  counter  showing  makes  it  api)ear 
that  the  population  of  the  county  is  in  excess  of  fifteen 
thousand,  and  that  there  are  two  thousand,  three  hun- 
dred and  eixty-four  persons  in  the  county  subject  to 
duty  BB  jurons.  It  also  api>ears  from  the  affidavits  of 
some  thirty  or  more  persons  residing  in  different  part»> 
of  the  county,  who  are  entirely  disinterested,  that  there 
is  no  prejudice  existing  in  the  county  against  the  defend- 
ant. This  conclusion  is  based  on  the  facts  stated,  that 
they  had  not  heard  any  of  the  inhabitants  of  the  county 
talk  about  the  case,  and  they  did  not  know  themselves 
that  there  was  such  a  case  pending  in  Davis  county 
until  they  were  asked  to  sign  the  affidavits.  We  do 
not  overlook  the  fact  that  these  affidavits  are  limited  in 
scope  to  knowledge  or  talk  of  this  partcular  case;  and  of 
course  there  might  be  prejudice  against  the  company 

because  of  the  criminal  suit,  even  though  there 
2  was  no  knowledge  of  the  civil  suit.    But  reliance 

is  largely  placed  on  the  papers  creating  prejudice 
in  the  remote  parts  of  the  county.  The  articles  in  the 
Bloomfield  Democrat  are  the  ones  that  must  have  cre- 
ated the  prejudice,  if  it  existed.  The  articles  in  that 
paper  make  especial  reference  to  the  civil  suit  pending, 
and  make  it  a  prominent  feature  touching  the  costs  to 
the  county  thought  to  have  been  unnecessarily  made. 
These  affidavits  are  quite  conclusive  proof  that  the 
papers  had  not  reached  the  inhabitants  of  the  county, 
so  as  to  create  a  general  prejudice;  for  they  could  not 
have  been  read  generally,  and  so  many  persons,  from 
so  many  localities,  have  been  ignorant  of  so  prominent 
a  fact  in  the  publications.  It  is  further  to  be  said  that 
the  contrary  expressions  and  conclusions  of  the  two 
papers  would  go  far  to  allay,  rather  than  to  create, 
prejudice.  The  two  papers  seem  to  have  general  circu- 
lation, and  a  reader  of  the  articles  would  quite  readily 
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conclude  that  they  were  designed  more  for  political 
than  for  other  effect.  It  is  not  practicable  to  represent 
the  record  fully,  for  there  are  many  detail  facts  favor- 
able to  both  sides.  It  is,  however,  to  be  said  that  the 
question  of  prejudice  ie  clearly  one  of  fact  for  the  court 
below.  We  think  the  showing  preponderates  against  a 
conclusion  of  prejudice,  but,  were  it  otherwise,  we 
could  not  interfere,  in  the  absence  of  abuse  of  discre- 
tion. It  should  be  stated  that  the  hearing  on  this  ques- 
tion was  before  Hon.  Robert  Sloan,  who  did  not  pres-ide 
at  the  trial. 

II.  The  policy  covered,  among  other  things, 
notions,  groceries,  hardware,  and  all  other  goods,  not 
more  hazardous,  kept  for  sale  in  a  retail  country  store. 
It  contained  a  provision  against  keeping  numerous 
articles,  and  among  them,  gunpowder,  petroleum,  coal 
oil,  or  celluloid.  The  issues  were  so  made  that  the  plain- 
tiff attempted  to  justify  the  keeping  of  such  articles 
in  the  manner  they  were  kept;  On  this  branch  of  the 
case  the  court  gave  the  following  instruction :  ("13)  One 
of  the  defenses  made  in  this  case  is  that  the  policy  is 
void  because  the  plaintiffs  had  in  their  stock  of  goods 
articles  prohibited  by  the  policy;  that  is,  gujipowder, 
coal  oil,  and  celluloid.  The  policy  prohibits  the  carry- 
ing of  said  articles  in  stock  without  the  written  consent 
of  the  company.  The  policy,  in  its  written  provisions, 
covers  and  includes  groceries,  hardware,  and  notions. 
If  you  find  from  the  evidence  that  the  amount  of  powder, 
petroleum,  coal  oil,  or  celluloid  carried  by  the  plaintiffs 
was  small  in  quantity,  and  in  such  amounts  only  as  are 
generally  and  usually  carried  by  country  general  stores, 
and  also  find  from  the  evidence  that  such  articles,  so 
carried,  are  generally  and  usually  included  by  the  trade, 
and  by  wholesale  and  retail  dealers,  in  the  terms,  *gro- 
ceries,'  ^hardware,'  or  'notions,'  then  and  in  such  case 
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the  policy  would  not  be  void."  It  is  urged  that  this 
instruction  is  erroneous,  and  also  that  the  rulings 
8  by  which  evidence  was  admitted  to  show  that 
the  articles  prohibited  might  be  kept  were  erro- 
neous. No  part  of  the  evidence  taken  on  the  trial  is 
in  the  record.  Appellant,  in  its  abstract,  states  that 
evidence  was  introduced  by  both  parties  on  the  issue 
as  to  the  keeping  of  such  articles;  that  objections  were 
made  by  the  defendants,  overruled  by  the  co«rt,  and 
exceptions  taken,  l^ese  statements  in  the  abstract 
make  it  appear  that  plaintiflP  was  permitted  to  show  a 
general  custom  of  merchants  to  keep  gunpowder  in 
quantities  of  twenty-five  pounds,  and  to  keep  coal  oil 
for  sale,  and  that  coal  oil  and  petroleum  were  included 
in  the  term  "hardware  and  groceries."  T^ese  questions 
cannot  be  considered  under  the  condition  of  the 

4  record.    TI^  statements,  in  the  abstract,  of  what 
took  place  on  the  trial  as  to  offers  ajKl  ruling  on 

evidence,  must  be  disregarded,  because  they  are  matters 
as  to  which  the  record  is  entirely  silent    If  such  con- 
clusions would  ever  be  proper  in  an  abstract,  they 
should  be  made  from.the  record,  so  as  t»  be  justi- 

5  fled  by  it    The  evidence  used  on  the  trial  below 
has  never  been  preserved  of  record  so  that  it  is 

a  part  of  the  record  on  appeal,  and  can  in  no  way  be 
considered,  nor  can  any  question  for  the  consideration 
of  which  the  evidence  is  necessary.  This  has  been  so 
many  times  held  that  we  need  not  refer  to  authorities. 
It  is  true  that  the  intruction  refers  to  evidence  in  a  way 
to  indicate  there  was  evidence  on  that  particular  issue, 
but  what  it  was,  or  how  it  came  into  the  case,  does  not 
appear,  except  from  the  unauthorized  statements  in  the 
abstract  which  we  cannot  consider.  It  may  have  been 
admitted  by  consent,  or  without  objection.  We  do  not 
presume  against  the  action  of  the  court  below,  but  in 
isupport  thereof.  The  judgment  will  be  aefiemed. 
Vol.  105  Ia-6 
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State  op  Iowa  v.  J.  H.  Mateer,  Appellant. 

Lfqnor  Knifiance:    notice  to  owner.    Under  Code,  1873,  Bection 

1  1558,  as  amended  by  Acts  Twenty-first  General  Assembly,  chapter 
66,  section  12,  providing  that  the  premises  used  for  illegal  sale  of 
liquors  with  the  knowledge  of  the  owner  thereof,  shall  be  liable 
for  all  fines,  costs,  and  judgments  incurred  thereby,  one  who  owned 
a  building  for  two  months  immediately  preceding  the  finding  of 
the  indictment,  during  which  time  intoxicating  liquors  were  kept 
and  sold  therein,  is  charged  with  knowledge  of  the  use  it  was 
put  to. 

Action:  liquor  nuisance:  Parlies,  The  owners  of  property  on 
which  a  liquor  nuisance  is  maintained,  who  hare  sold  the  same, 
8  are  not  necessary  parties  to  an  action  under  Code,  1878,  section 
1558,  as  amended,  to  subject  such  property  to  a  judgment  rendered 
on  account  of  keeping  such  nuisance,  as  the  demand  for  relief  it 
against  the  property  instead  of  such  former  owners. 

Limitation  of  Action:  statute  penalty:  Liquor  Nuisance,  An 
6  action  under  Code,  1878,  section  1558,  as  amended,  to  subject  real 
estate  to  a  judgment  rendered  on  account  of  a  liquor  nuisance,  is 
not  within  section  2529.  providing  that  actions  '  for  a  statutory 
penalty,**  cannot  be  brought  after  two  years  from  the  time  the 
cause  of  action  accrues. 

Estoppel.    Delay  in  prosecuting  to  action  to  subject  the  premises 

4  wherein  liquors  were  sold  in  violation  of  law  to  the  payment  of 
the  fines  and  costs,  will  not  estop  the  state  from  obtaining  the 
relief  demanded,  where  the  property  changed  hands  several  times 
during  the  pendency  of  the  action,  and  the  state  was  unable  to 
obtain  service  of  process  on  the  owners. 

Lis  pendens*    A  purchaser  of  land  during  the  pendency  of  an  action 

2  to  subject  it  to  a  judgment  rendered  on  account  of  a  liquor  nui- 
sance cannot  claim  protection  as  a  purchaser  in  good  faith  with- 

5  out  any  actual  knowledge  of  the  pendency  of  the  action  where  all 
the  requirements  of  the  statute  for  giving  constructive  notice  of 
the  rights  of  the  state  have  been  met,  under  Code,  1 873,  section  2628, 
providing  that  when  a  petition  has  been  filed  affecting  real  estate, 
the  action  is  pending  so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and  during  such  pendency  no  rights  can  be  acquired 
by  third  persons. 

Same.    The  filing  of  a  petition  in  an  action  by  the  state  to  subject  the 
8    premises  wherein  liquors  were  sold  in  violation  of  law  to  the  pay- 


April  1898]  State  of  Iowa  v.  Matbes.  6T 

ment  of  the  fine  and  costs  incurred  by  the  seller,  which  alleged 
that  the  judgment  was  rendered  on  account  of  unlawful  sales 
carried  on  on  the  premises,  that  defendants  claimed  to  own  or 
kaye  an  interest  therein,  and  which  requests  a  lien,  is  sufficient  to 
apprise  third  persons  of  the  rights  of  the  state  and  of  the  relief 
demanded. 
Costs:    governor's  remission.    The  governor  has  no  power  to  remit 

7  or  suspend  the  collection  of  the  costs  awarded  against  the  defend- 
9    ant  on  the  trial  of  an  indictment  for  keeping  a  liquor  nuisance. 

Fines.    An  order  by  the  governor  suspending  the  further  execution  of 

8  a  specified  judgment  for  maintaining  a  liquor  Buisance  because  it 
ifl  represented  that  the  defendant's  health  is  in  such  a  condition 
that  further  confinement  will  endanger  his  life,  does  not  operate 
as  a  remission  of  the  fine  imposed  on  defendant,  although  it  will 
prevent,  during  such  suspension,  the  maintainance  of  an  action 
under  Code,  1878,  section  1558,  to  subject  the  real  estate  to  the 
payment  of  the  judgment  for  the  amount  of  such  fine. 

Appeal  from    Mahaska  District   Court. — Hon.  A.  R, 
Dewey,  Judge. 

Thursday,  April  7,  1898. 

Action  in  equity  to  subject  certain  real  estate  to 
a  judgment  rendered  on  account  of  a  liquor  nuisance. 
There  was  a  hearing  by  the  court,  and  a  decree  in  favor 
of  the  state,  from  which  the  defendant,  J.  BL  Mateer, 
SLi^^^l^.— Modified  and  affirmed. 

W.  H.  Keating  and  L.  C.  Blanchard,  for  appellant 

Byron  W.  Preston  for  the  state. 

Robinson,  J. — On  the  tenth  day  of  October,  1891, 
Shorty  Hawkins  was  charged  by  indictment  with  the 
crime  of  nuisance  committed  by  keeping  for  sale  and 
selling  on  the  premises  in  controversy  intoxicating 
liquors  in  violation  of  law.  In  April,  1892,  he  was 
tried,  and  found  guilty  of  the  offense  charged,  and 
adjudged  to  pay  a  fine  of  seven  hundred  dollars  and  the 
costs  of  prosecution.  The  judgment  also  provided  that 
he  stand  committed  to  the  jail  of  Mahaska  county  until 
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the  flne  and  coste  should  be  paid.  Hawkins  was  impris- 
oned for  a  time,  but  was  released  under  order  of  the 
governor  of  the  state,  which,  in  terms,  suspended  the 
further  execution  of  the  judgment.  When  Hawkins 
was  released,  he  had  become  entitled  to  a  credit  on 
account  of  the  fine,  of  sixty-three  dollars  and  fifty  cents. 
Hawkins  did  not  own  the  premises  in  controversy, 
and  this  action  was  commenced  on  the  twenty-first  day 
of  May,  1892,  to  subject  the  premises  to  the  payment  of 
the  judgment,  Frank  Peters,  J.  H.  Stubenrauch,  and  H. 
M.  Van  Vliet  being  made  parties  defendant  The  prop- 
erty was  at  one  time  owned  by  Isabelle  McNeilan,  but 
on  the  seventh  day  of  August,  1891,  she  conveyed  it  to 
Stubenrauch,  by  a  deed  which  was  recorded  on  that 
day.  On  the  tenth  day  of  the  same  month  Stubenrauch 
conveyed  the  premtees  to  Peters  by  a  deed  which  was 
recorded  on  the  fifth  day  of  the  next  month.  On  the 
fifteenth  day  of  August,  1891,  Peters  conveyed  the 
premises  to  Annis  Milner,  and  the  deed  of  conveyance 
was  recorded  on  the  twenty -seventh  day  of  June,  1892. 
On  the  third  day  of  May,  1893,  Mrs.  Milner  conveyed  the 
property  to  the  defendant,  J.  H.  Mateer.  On  the  day 
the  deed  to  Mrs.  Milner  was  recorded,  the  plaintiff  filed 
an  amendment  to  its  petition,  making  her  and  her 
husband  partieB  defendant;  and  on  the  sixteenth  day  of 
July,  1894,  a  second  amendment,  making  Mateer  a 
defendant,  was  also  filed.  None  of  the  defendants 
named,  excepting  Mateer,  were  served  with  notice  of 
the  action,  and  he  alone  appeared  to  it  The  district 
court  found  that  he  was  the  owner  of  the  premises,  and 
that  he  purchased  them  while  this  action  was  pending, 
and  charged  with  notice  of  the  rights  of  the  plaintiff. 
A  decree  was  accordingly  rendered  subjecting  the 
preimses  to  the  payment  of  the  judgment  against 
Hawkins. 
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L  This  action  was  brought  under  the  provisions 
of  section  1558  of  the  Code  of  1873,  as  amended  by  sec- 
tion 12  of  chapter  66  of  the  Acts  of  the  Twenty-first  Gen- 
eral  Aseembly,  which  are  as  follows :  "For  all  fines  and 
costs  assessed,  or  judgments  rendered  against  any  per- 
son for  any  violation  of  the  provisions  of  this  chapter, 
♦  ♦  *  the  personal  and  real  property,  except  the 
homestead  and  the  personal  property  of  such  i>erson 
which  is  exempt  from  execution,  as  well  as  the  premises 
and  property,  personal  or  real,  occupied  and  used  for 
the  purpose,  with  the  knowledge  of  the  owner  thereof  or 
hi"S  agent,  by  the  i>erson  manufacturing  or  selling  or 
keeping  with  intent  to  sell  intoxicating  liquors  contrary 
to  law,  shall  be  liable;  and  all  such  fines  costs  and  judg- 
ments shall  be  a  lien  on  such  real  estate  until  paid. 

*    *    *"  It  is  contended  that  the  state  has  failed 
1          to  show  that  any  of  the  sales  by  Hawkins  were 

made  with  the  knowledge  of  the  person  who 
owned  the  premises  when  the  sales  were  made,  or 
within  the  knowledge  of  his  agent;  and  we  think  that  is 
true  with  respect  to  all  owners  of  the  property  prior 
to  the  time  the  indictment  was  found,  excepting  Annis 
Milner.  She  owned  the  property  from  the  fifteenth  day 
of  August,  1891,  until  the  third  day  of  May,  1893,  and 
therefore  was  its  owner  for  nearly  two  months  immedi- 
ately preceding  the  finding  of  the  indictment,  and  the 
evidence  is  ample  to  show  that  during  all  of  the  time 
last  mentioned  intoxicating  liquors  w^re  kept  and  sold 
in  the  property  in  violation  of  law,  and  that  Mrs,  Milner 
must  be  charged  with  having  knowledge  at  that  time  of 
the  true  character  of  the  business  which  was  being 
carried  on. 

IL  Section  2628  of  the  Code  of  1873  is  as  follows : 
•nVhen  a  petition  has  been  fiJed  affecting  real  estate,  the 
action  is  peading  so  as  to  charge  third  persons  with 
notice  of  its  pendency,  and  while  pending  no  interest  can 
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beacquired  by  third  persons  in  the  subject-matter  thereof 

as  against  the  plaintiff's  title,  if  the  real  property 

affected  be  situated  in  the  county  where  the  petition  is 

filed."   The  petition  in  this  case  was  properly  filed 

2  and  duly  indexed,  and  thus  gave  notice  to  all  per- 
sons of  the  right  of  the  state  to  have  the  judg- 
ment against  Hawkins  established  as  a  lien  on  the  prop- 
erty in  controversiy.  Some  claim  is  made  to  the  effect 
that  the  petition  and  its  amendment  did  not  show  who 
was  the  owner  of  the  property  while  Hawkins  was  main- 
taining the  nuisance;  but  we  do  not  think  there  were 
any  defects  in  that  respect  of  which  the  appellant  can 
take  advantage.  The  petition  showed  the  judgment 
against  Hawkins;  that  it  was  rendered  on  account  of 
the  unlawful  keeping  for  sale  and  selling  of  intoxicating 
liquors;  that  the  unlawful  business  was  carried  on  in 
the  property  in  controversy;  that  a  lien  therefor  was 
asked  against  the  property,  and  that  Mrs.  Milner  and 
other  persons  named  claimed  to  own  or  have  an  inter- 
est in  it.   The  averments  were  ample  to  apprise  third 

persons  of  the  rights  of  the  state  and  the  relief 

3  demanded.       It  is  said  that  the  persons  who 
owned  the  property   while  this  nuisance  was 

being  maintained  were  necessary  parties  to  the  action, 
but,  as  the  demand  for  relief  was  against  the  property, 
and  not  for  a  personal  judgment  against  its  owner, 
unless  for  costs  in  case  the  demand  was  resisted,  there 
was  no  necessity  for  making  any  person  excepting  the 
owner  of  the  property  at  the  time  of  the  trial  a  party  to 
the  action.  It  is  true  that  the  petition  and  amendment 
thereto  named  several  persons  as  owners,  or  as  inter- 
ested in  the  property,  but  at  the  time  of  the  trial  Mateer 
-.vas  the  sole  owner,  and  the  only  one  the  state  was 
compelled  to  make  a  party  defendant;  and  he  vjras  given 
the  opportunity  to  make  defense  to  the  action.  See 
Buckham  v.  Grape,  65  Iowa,  535;  Shear  v.  Green,  73 
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Iowa,  688.  There  is  much  reason  for  concluding  that 
an  attempt  was  made  by  persons  interested,  to  conceal 
the  ownership  of  the  property.  Some  of  the  grantees  in 
the  chain  of  title  we  have  set  out  were  non-residents  of 
the  state,  and  notice  of  the  action  was  not  served  on 
them  for  that  reason.  Mrs.  Milner's  interest  in  the 
property  was  unknown  to  the  state  until  the  deed  to  her 
was  recorded,  and  soon  after  that  time  she  disappeared, 
and  notice  was  not  served  upon  her  because  the  state 
did  not  know  where  she  could  be  found.  I^he  appel- 
lant^a  ownership  was  not  known  to  the  state  until  the 
time  when  he  was  made  a  party  to  the  action,  and  notice 
was  served  on  him  two  days  later.  It  may  be  that 

4  greater  diligence  could  have  been  exercised  by 
the  state  in  the  prosecution  of  the  case,  but,  in 

view  of  the  circumstances  which  tended  to  justify  delay, 
we  do  not  think  the  failure  of  the  state  to  prosecute  the 
case  with  greater  diligence  is  auflScient  ground  for 
denying  to  it  the  relief  it  demands.  The  appellant  claims 
that  he  purchased  the  property  in  good  faith, 

5  without  any  actual  knowledge  of  the  pendency 
of  this  action;  but  all  the  requirements  of  the 

statute  to  give  constructive  notice  of  the  rights  of  the 
state  had  been  met,  and  the  fact  that  he  did  not  have 
actual  knowledge  of  the  action  is  not  a  defense. 

III.     It  is  claimed  that  this  action  is  barred  by  that 

part  of  section  2529  of  the  Code  of  1873,  which  provides 

that  actions  "for  a  statute  penalty"  cannot  be  brought 

after  two  years  from  the  time  the  cause  of  action 

accrued.    This  is  not  an  action  to  recover  a  stat- 

6  ute  penalty,  within  the  meaning  of  that  pro- 
vision, but  is  founded  upon  a  judgment.     The 

fact  that  the  judgment  was  rendered  for  a  penalty 
authorized  by  statute  doesi  not  limit  the  time  within 
which  this  action  could  have  been  commenced,  in  two 
years. 
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IV.  We  are  next  required  to  determine  the  effect 
of  the  order  of  the  governor,  to  suspend  the  execution 
of  the  j  udgment.    The  order  contains  the  following :   "I, 

Horace  Boies,  governor  of  the  state  of  Iowa,  in 
7          the  name  and  by  the  authority  of  the  i)eople 

thereof,  do  hereby  suspend  the  further  execution 
of  the  judgment  of  the  district  court  of  Mahaska  county 
[describing  the  judgment  in  controversy].  This  sus- 
pension is  granted  because  it  is  represented  to  me  by 
the  county  physician  of  Mahaska  county  that  defend- 
ant's health  is  in  such  a  condition  that  further  confine- 
ment will  endanger  his  life.  Tlie  governor  of  the  state 
nuty  at  any  time,  and  especially  upon  violation  of  any 
ot  the  fcHHegoing  conditions;,  giumniarily  revoke  this 
instrument,  and  direct  the  execution  of  the  sentence 
as  aforesaid."  This  was  dated  July  8, 1892,  and,  acting 
under  it,  the  sheriff  discharged  Hawkins^  The  gover- 
nor of  this  state  has  power  "to  grant  reprieves,  com- 
mutations, and  pardons,  after  conviction,"  and  to 
**pemit  fines  and  forfeitures,"  under  such  regulations  as 
may  be  prescribed  by  law.  Constitution,  article  4,  sec- 
tion 16.  Section  4712  of  the  Code  of  1873  provides  that 
"the  governor  shall  have  power  to  remit  fines  and  for- 
feitures ui)on  such  conditions  and  with  such  restric- 
tions and  limitations  as  he  may  think  proper.'^  That 
the  governor  had  the  power,  under  these  provisions,  to 
remit  the  fine  in  question,  is  not  controverted,  but  there 
is  nothing  in  the  language  of  the  order  which  we  have 
quoted  to  show  that  the  governor  intended  to  remit 
the  fine.  In  that  respect  it  differs  from  the  order  con- 
sidered in  Harbin  v.  State,  78  Iowa,  263.  At  the  time 
the  order  in  question  was  issued,  the  judgment  was 
being  executed  by  confining  Hawkins  in  the  county 
jail.  The  order  was  not  an  unconditional  remission, 
but  a  suspension  of  the  "further  execution"  of  the  judg- 
ment^ and  was  granted  because  of  the  representations 
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that  further  confinement  would  endanger  the  life  of 
Hawkins.  The  order  shows  that  it  was  granted  because 
of  the  representations  made  reepecting  the  effect  to  be 
apprehended  from  prolonging  his  confinement,  but  the 
oi^er  was  not  limited  to  suspending  so  much  of  the 
judgment  sb  required  imprisonment  The  order  was 
comprehensiye  in  its  terms,  and  included  the  entire 
judgment,  and  we  are  not  authorized  to  so  construe 
the  language  used  as  to  limit  it  to  imprisonment 

8  That  it  was  within  the  power  of  the  governor  to 
grant  a  conditional  suspension  of  the  judgment 

is  settled  by  the  adjudications  of  this  court  Arthur 
V.  Craigy  48  Iowa,  264;  flarWn  v.  State,  78  Iowa,  263; 
State  V.  Beebee,  87  Iowa,  636.  We  conclude,  therefore^ 
that,  as  a  reyocation  of  the  govemor^s  order  is  not 
shown,  the  bringing  of  this  action,  so  far  as  it  related 
to  the  fine  imiK>sed  on  Hawkins,  is  at  least  premature, 
and  that  the  right  to  maintain  it  as  to  such  fine  has  not, 
for  that  reason,  been  established.   But  this  is  not 

9  true  with  respect  to  the  costs.  The  governor  had 
no  power  to  remit  them,  nor  to  suspend  their  col- 
lection. State  V.  Beebee,  supra;  Estep  v.  Lact/y  85  Iowa, 
419.  The  costs  taxed  against  Hawkins  amounted  to  the 
sum  of  one  hundred  and  seyenty-nine  dollars  and  fifty 
cents,  including  an  attorney's  fees  of  forty  dollars.  It 
is  said,  however,  that  under  the  rule  in  the  Beebee  Case 
no  recoyery  can  be  had  in  this  action  for  an  attorney's 
fee.  The  Beebee  Case  was  unlike  this,  but  whether  it  is 
an  authority  against  the  right  of  the  governor  to  sus- 
pend the  collection  of  the  attorney's  fee  taxed  as  costs 
against  Hakins  we  need  not  determine,  for  the  reason 
that  no  right  to  recover  that  fee  appears  to  be  claimed 
by  the  state.  Its  argument  on  that  point  is  obscure, 
but  we  understand  it  to  say,  in  effect,  that  a  receipt  for 
the  fee  has  been  given,  and  that  nothing  is  asked  on 
account  of  it   For  that  reason  it  will  be  deducted  from 
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the  amount  of  costs  for  which  judgment  was  rendered. 
A  decree  will  be  rendered  in  favor  of  the  state  for  the 
costs  remaining  after  deducting  the  attorney's  fee,  and 
establishing  a  lien  therefor  on  the  premises  in  contro- 
versy.   The  decree  of  the  district  court  is  modified  and 

AFFIRMED. 


George  Parkins  v.  George  Alexander,  Appellant 

Infants:   jodgmknt:  Jurisdiction.    A  justice's  judgment  in  an  action 

1  by  a  minor  in  his  own  name,  although  it  may  be  erroneous,  is  not 
void  under  Code  1S73,  section  2505,  providing  that  the  action  of  a 
minor  "must  be  brought  by  his  guardian  or  next  friend." 

Substitution  of  next  friend:    Appeal.    Under  Code,  1878,  section 

2  256"),  providing  that  the  action  of  a  minor  must  be  brought  by  his 
guardian  or  next  friend,  but  giving  the  court  power  to  substitute 
his  guardian  or  another  person  as  a  next  friend;  and  section  26S9, 
relating  to  proceedings  in  district  court  allowing  the  addition  or 
striking  out  of  the  name  of  a  party, ~a  district  court  can,  in  an 
action  begun  by  a  minor  in  justice  court  in  his  own  name,  and 
appealed,  substitute  his  next  friend  as  plaintiff. 

Appeal  from  Taylor  District  Court. — Hon.  W.  H.  Ted- 
■     FORD,  Judge. 

Thursday,  April  7, 1898. 

Action  at  law  commenced  in  justice's  court  A 
judgment  was  rendered  by  that  court  in  favor  of  the 
plaintiff;  an  appeal  was  taken;  and  the  judgment  was 
affirmed  by  the  district  court.  The  defendant  appealsu 
— Affirmed. 

Jackson  &  Miller  for  appellant. 

L.  T.  McCoun  and  J.  E.  Plummer  for  appellee. 

Robinson,  J. — This  cause  is  submitted  for  our  con- 
sideration on  a  certificate  of  the  trial  judge,  which 
shows  the  following  facts:  "The  plaintiff  is  a  minor,  and 
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commenced  this  action  in  his  own  name.  The  defend- 
ant pleaded  in  justice's  court,  in  abatement,  that  the 
plaintiff  was  a  minor,  and  had  not  legal  capacity  to 
maintain  this  action  in  his  own  name.  The  plaintiff,  in 
reply,  admitted  that  he  was  a  minor,  but  stated  that  he 
had  been  emancipated  by  his  father  and  given  his 
time,  and  therefore  had  capacity  to  sue  in  his  own  name. 
Judgment  was  rendered  against  the  defendant  for  $49 
and  costs,  and  he  appealed  to  thie  district  court.  He 
asked  that  court,  by  motion,  to  dismiss  the  plaintiff's 
cause  of  action,  and  to  sustain  the  pleg,  in  abatement; 
and,  by  agreement,  the  question  whether  the  action 
should  be  abated  was  submitted  to  the  court  on  the 
pleadings.  The  defendant's  motion  was  overruled, 
and,  on  the  application  of  the  plaintiff,  his  father,  as 
next  friend,  was  substituted  as  plaintiff.  Judgment 
was  thereafter  rendered  affirming  that  of  the  justice's 
court. 

The  questions  certified  for  our  determination  are  as 
follows:  "(1)  Could  the  court  subsititute  a  next  friend 
for  the  minor,  and  thus  acquire  jurisdiction  on  appeal, 
after  the  suit  had  been  commenced  in  the  name  of  the 
minor?  (2)  EKjes  our  statute  authorize  the  court  to  per- 
mit the  plaintiff  to  amend  and  bring  in  a  next  friend 
after  he  has  commenced  a  suit  in  his  own  name,  and 
after  appeal?" 

Section  2565  of  the  Code  of  1873  is  as  follows:  "The 
action  of  a  minor  must  be  brought  by  his  guardian  or 
next  friend;  but  the  court  has  power  to  dismiss  it,  if  it 
is  not  for  the  benefit  of  the  minor,  or  to  substitute  the 
guardian  of  the  minor  or  other  person  as  next  friend." 
It  is  contended  by  the  appellant  that  the  minor  has  no 
capacity  to  sue;  that  an  action  cannot  under  any  cir- 
cumstances be  commenced  by  him ;  and  that  the  require- 
ment of  the  statute  that  his  action  must  be  brought  by 
his  guardian  or  next  friend  is  mandatory.    It  is  urged, 
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further,  that  the  appearance  of  a  guardian  or  next 
friend  ie  jurisdictional;  that,  in  the  absence  of  such 
appearance,  a  court  cannot  acquire  jurisdiction  of  the 
cause  of  action  of  a  minor;  and  that  in  this  case  the  dis- 
trict court  did  not  acquire  jurisdiction  by  appeal    The 
common  law  capacity  of  a  minor  to  transact  business 
for  himself  has  been  somewhat  enlarged  by  our  statute. 
At  common  law  the  contracts  of  a  minor,  excepting  for 
necessaries^  did  not,  as  a  rule,  bind  him  unless  he 
affirmed  them  after  attaining  his  majority.     Wright  v. 
Germain  J  21  Iowa,  585;  Murphy  v.  Johnson,  45  Iowa,  57. 
But,  under  the  statute  of  this  state,  he  is  bound  by  his 
contracts  unless  he  disaffirms  them  within  a  reasonable 
time  after  he  attains  his  majority.    Oode  1873,  section 
2238.    Where  a  contract  for  the  personal  services  of  a 
minor  is  made  with  him  alone,  payment  to  him  for 
services  rendered  according  to  the  terms  of  the  contract 
is  a  full  satisfaction  for  the  services  rendered.    Id.  sec- 
tion 2240.   It  is  the  theory  of  the  law  that  a  minor  is  not 
competent  to  maintain  and  protect  his  own  interests  in 
court    Cavender  v.  Smith's  Heirs,  5  Iowa,  193.    Hence 
the  rule  haa  been  established  that  he  must  be  repre^ 
sented  in  proceedings  in  court  by  his  guardian  or  next 
friend.  The  rule  is  primarily  for  the  benefit  of  the  minor; 
but  interested  pensons  may,  in  proper  cases,  insist  upon 

the  observance  of  the  rule  for  their  own  protec- 
1  tion.    It  is  not  true,  however,  that  a  court  can 

acquire  jurisdiction  of  a  minor  only  through  his 
guardian  or  next  friend.  Section  2566  of  the  Code  of 
1873  provided  that  "the  defense  of  a  minor  must  be  by 
his  regular  guardian,  or  by  a  guardian  api)ointed  to 
defend  him  where  no  regular  guardian  appears. 
•  •  •  No  judgment  can  be  rendered  against  a  minor 
until  after  a  defense  by  a  guardian."  In  the  case  of 
Drake  v.  Hanshaw,  4tl  Iowa,  291,  which  arose  under  that 
section,  it  waa  shown  that  a  minor  had  appeared  by 
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an  attorney  in  an  action  in  jnetice's  court,  but  was  not 
represented  by  guardian.  After  verdict,  he  moved  in 
arrest  of  judgment,  on  the  ground  that  he  was  a  minor; 
but  the  motion  wa^  overruled,  and  judgment  wae  ren- 
dered against  him,  and  no  appeal  was  taken.  The  case 
cited  was  commenced  to  enjoin  the  enforcement  of  the 
judgment,  and  to  annul  it  This  court  held  that  the 
justice's  court  had  jurifidiction  of  the  defendant  and  the 
subject-matter  of  the  action,  and  also  held  that  the  fail- 
ure to  appoint  a  guardian  was  a  mere  irregularity;  that 
the  judgment  was  not  void,  and  must  be  r^arded  as 
in  force  until  set  aside  by  proper  proceedings  at  law. 
See  also,  Milne  v.  Van  Buskirk,  9  Iowa,  558;  Myers  v. 
Davis,  47  Iowa,  330;  Hoover  v.  Plow  Co.,  55  Iowa,  668; 
10  Enc.  PI.  &  Prac.  596.  The  actions  and  proceedings 
considered  in  those  cases  were  against  minors,  and 
minora  over  fourteen  years  of  age  might  have  been 
brought  into  court  by  service  of  notice  on  them  alone; 
but,  notwithstanding  that  fact,  we  think  the  rule  which 
governed  in  the  cited  cases  is  applicable  to  actions 
brought  by  minors.  Certainly,  there  is  am  much  reason 
for  applying  it  to  actions*  voluntarily  commenced  by 
minors  as  to  those  in  which  they  are  made  defend- 
ants without  volition  on  their  part  Whether  the 
justice's  court  erred  in  not  sustaining  the  plea  in  abate- 
ment, or  in  not  requiring  the  substitution  of  the  minor's 
guardian  or  next  friend,  are  questions  not  before  us; 
but  we  are  of  the  opinion  that  it  had  jurisdiction  of  the 
minor,  and  that  it  had  jurisdiction  of  the  subject-matter 
of  the  action  is  not  questioned  Therefore,  although 
its  judgment  may  have  been  erroneous  it  was  not  void, 
and  the  district  court  acquired  jurisdiction  of  the  cause 
by  appeal. 

Section  2689  of  the  Code  of  1873  refers  to  proceed- 
ings  in  district  courts,  and  provides  that  "the  court  may, 
on  motion  of  either  party  at  any  time,  in  furtherance  of 
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justice,  and  on  such  terms  as  may  be  proper,  permiii 
such  party  to  amend  any  pleadings,  or  proceed- 
2  ings  by  adding  or  striking  out  the  name  of  a 
party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect  or  by  insert- 
ing other  allegations  material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially  the  claim  or 
defense,  by  conforming  the  pleadings  or  proceedings 
to  the  facts  proved."  Justice  was  certainly  promoted 
by  permitting  the  substitution  as  plaintiff  of  the  minor's 
next  friend.  The  substitution  did  not  change  the  claim 
of  the  plaintiff,  nor  affect  the  right  of  the  defendant  to 
make  defense,  and  was  fully  authorized  by  the  section 
quoted.  Adae  v.  Zangs,  41  Iowa,  biO:  Clow  v.  Murphy y 
52  Iowa,  695;  Type  Foundry  v.  Medes,  60  Iowa,  525; 
Boos  V.  DuUn,  103  Iowa,  331.  It  is  not  accurate  to  say 
that  the  district  court  acquired  jurisdiction  by  the  sub- 
stitution of  the  minor's  next  friend  as  plaintiff;  but,  so 
far  as  the  questions  certified  are  properly  framed,  they 
are  answered  in  the  affirmative,  and  the  judgment  of  the 
district  court  is  affirmed. 


Edgab  Carter  v.  J.  H.  Barlow,  Sheriff  of  Keokuh: 
County. 

Courts:    jurisdiction:    Boundary  line  crimes.    The  county  which 
first  acquires  by  proper  proceedings,  jurisdiction  of  the  person  in 

1  case  of  a  crime  committed  within  five  hundred  yards  of  a  county 
line  retains  such  jurisdiction  to  the  end,  under  Code,  1873,  section 
4160,  providing  that  when  a  public  offense  is  committed  within 
that  distance  of  the  boundary  line  of  two  or  more  counties  the 
jurisdiction  is  in  either  county. 

Appeal:    habeas    corpus.    A    claim    on  habeas  corpus,    as  to  a 
crime  charged  to  have  been  committed  on  the  boundary  line  of 

2  two  counties,  the  crime  charged  against  the  petitioner  in  one 
4    county    was  that   from  the  crime  charged  in  the  indictment 

against  him  in  another  county  cannot  be  considered  on  an  appeal 
by  him  from  the  judgment  in  the  habeas  corpus  proceedings,  where 
the  petition  recites  that  the  charge  in  each  case  was  for  the  same 
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offt:Qse  and  there  is  nothing  to  contradict  such  recital  except  a 
transcript  which  cannot  be  considered. 

Reyikw.    An  amended  abstract  settinsr  out  a  copy  of  the  indictment 

returned  by  the  grand  jury  against  the  petitioner  in  habeas  corpus 

S    proceedings  is  properly  before  the  court,  on  appeal  from  the 

judgment  in  such  proceedings,  where  it  was  made  a  part  of  the 

petition  by  reference  and  was  considered  by  the  triai  court 

Samb.  An  amended  abstract  f^led  by  the  appellee  in  an  appeal  from 
4  •  a  judgment  in  habeas  corpus  proceedings  by  one  who  sets  up  that 
he  is  illegally  restrained  under  an  indictment  found  in  one  county, 
because  a  county  having  concurrent  jurisdiction  had  previously 
•  acquired  jurisdiction,  which  purports  to  contain  a  transcript  of 
the  proceedings  of  the  latter  county,  showing  a  dismissal  of  the 
case  in  such  county  the  day  the  habeas  corpus  proceedings  was 
heard,  cannot  be  considered  where  the  case  was  decided  on  a 
demurrer  to  the  petition,  as  such  transcript  was  not  before  the 
trial  court  at  the  time  of  the  hearing. 

Appeal  from  Keokuk    District    Court. — Hon.    A.    R. 
Dewey,  Judge. 

Thursday,  April  7,  1898. 

This  is  a  habeas  corpus  proceeding,  in  which  plain- 
tiff alleges  that  he  is  illegally  restrained  of  his  liberty 
by  the  defendant,  who  as  sheriff  of  Keokuk  county,  is 
holding  him  under  and  by  virtue  of  a  bench  warrant 
issued  by  the  district  court  of  Keokuk  county.  The 
trial  court  remanded  the  petitioner,  and  he  appeals. — 
Beversed. 

Slater  &  Hunt  for  appellant. 

F.  L.  Goeldner  and  D.  W.  Hamilton  for  appellee. 

Deemer,0.  J. — On  the  twenty-fourth  day  of  Novem- 
ber, 1896,  appellant  was  arrested  upon  a  warrant  issued 
by  a  justice  of  the  peace  of  Iowa  county  on  the 
charge  of  having  committed  a  public  offense  in 
Keokuk  county,  but  within  five  hundred  yards  of  the 
county  line.  A  hearing  was  had,  and  he  was  bound  over 
to  await  the  action  of  the  grand  jury  of  Iowa  county. 
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Subsequent  to  this  the  grand  jury  of  Eeoknk  county 
found  an  indictment  againet  him  for  the  identical 
offense  that  he  had  been  held  to  answer  for  by  the 
magistrate  of  Iowa  county.  A  bench  warrant  issued, 
and  defendant  was  arrested  upon  the  indictment,  and, 
at  the  time  of  filing  his  petition,  was  in  the  custody 
of  the  eheriflf.  He  claims  that  as  the  committing  magis- 
trate of  Iowa  county  first  took  jurisdiction  of  the 
offense,  and  held  him  to  answer  to  the  grand  jury  of 
that  county,  that  the  district  court  of  Keokuk  county 
had  no  jurisdiction  of  him,  or  of  the  offense  with  which 
he  was  charged.  Section  4160  of  the  Code  of  1873  pro- 
vides that  "when  a  public  offense  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hun- 
dred yards,  the  jurisdiction  is  in  either  county." 
1  Jurisdiction  over  the  person  and  of  the  offense, 
under  the  showing  made  in  this  case,  was  in 
either  Iowa  or  Keokuk  county.  It  seems  to  be  well 
settled,  however,  that  in  such  cases  the  county  which 
first  acquires  jurisdiction  of  the  person  by  proi)er  pro- 
ceedings retains  that  jurisdiction  to  the  end.  As  said 
by  this  court  in  the  case  of  Ex  parte  Baldwin,  69  Iowa, 
502:  "The  court  first  obtaining  jurisdiction  of  the  per- 
son of  the  accused  shall  retain  it,  to  the  exclusion  of  the 
court  of  the  other  county,  and  shall  proceed  to  try  the 
case  and  administer  j  ustice  therein."  Further  it  is  said : 
*^The  court  first  acquiring  authority  over  the  accused, 
by  his  arrest,  or  by  otherwise  obtaining  custody  of  his 
person  through  its  officers,  first  acquires  jurisdiction.*' 
Application  of  these  familiar  rules  to  the  case  at  bar 
clearly  demonstrates  that  the  courts  of  Iowa  county 
first  acquired  jurisdiction;  that  they  should  retain  it  to 
the  end,  and  to  the  exclusion  of  the  district  court  of 
Keokuk  county;  and  that  appellant  should  not  be  sub- 
jected to  the  peril  of  two  trials.  The  question  presented 
arises  upon  a  demurrer  to  the  petition,  based  upon  the 
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ground  that  the  correctness  of  the  action  of  the  grand  * 
jury  in  finding  the  indictment  cannot  be  questioned  by 
habeas  carpus  proceedings.    Api)ellee  has  filed 

2  an  amended  abstract,  which  purports  to  c<mtain 
a  transcript  of  the  proceedings  of  the  district 

court  of  Iowa  county,  showing  a  dismissal  of  the  case 
in  that  county  on  the  day  that  the  habeas  corpus  pro- 
ceeding  was  heard.  As  the  case  was  decided  upon  a 
demurrer  to  the  petition,  this  transcript  cannot  be  con- 
sidered, as  it  is  clear  it  was  not  before  the  trial  court  at 
the  time  this  proceeding  was  heard,  and  was  not  a  part 
of  the  record;  so  that  it  could  have  been  considered  ey^i 
if  it  had  been  before  it. 

The  amended  abstract  also  sets  out  a  copy  of  the 

indictment  returned  by  the  grand  jury  of  Eeokuk 

county.    This  is  properly  before  us,  for  the  reason  that 

it  was  made  a  part  of  the  plaintifTs  petition 

3  by  reference,  and  was  undoubtedly  considered 
by  the  trial  court.    Appellee^  contention  that 

the  proceedings  in  the  Iowa  county  district  court  were 
a  part  of  the  record,  and  were  incorporated  into  the 
petition  by  reference,  is  not  sustained. 

It  is  further  argued  in  supi)ort  of  the  ruling  of  the 
trial  court  that  the  appellant  was  held  to  answer  to  the 
grand  jury  of  Iowa  county  for  the  crime  of  an  assault 
with  intent  to  commit  a  great  bodily  injury,  and  was 
indicted  by  the  grand  jury  of  Keokuk  county  for  the 
offense  of  an  assault  with  intent  to  murder;  that 

4  the  offenses  are  not  the  same;  and  that  under 
the  rule  announced  in  State  v.  Foster,  83  Iowa, 

625,  the  district  court  of  Eeokuk  county  had  jurisdic- 
tion. A  sufficient  answer  to  the  argument  is  that  it  is 
based  upon  an  erroneous  assumption.  The  petition 
recites  that  the  charge  in  each  case  is  for  the  same 
offense^  and  there  is  nothing  to  contradict  this  save  the 
transcript  to  which  we  kaye  referred,  which  cannot  be 
Vol.  105  la— « 
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considered.    The  court  was  in  error  in  suetaining  the 
demurrer  upon  the  record  before  it,  and  its  judgment 

is  BEYEBSSD. 
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iS"  8B  State  of  Iowa  v.  James  T.  Hayes,  Appellant. 


Eyidence:  seduotiok.  A  finding  that  defendant  charged  with 
seduction  of  a  girl  seventeen  years  old  made  use  of  seductive  arts, 
is  sustained  by  evidence  that  he  was  on  very  friendly  terms  with 

8  the  prosecutrix;  that  she  was  intimate  with  his  family,  and  that 
at  the  time  of  the  alleged  seduction  he  put  his  arm  around 
her  and  began  to  coax  and  flatter,  and  told  her  that  it  would  not 
hurt  her  to  have  intercourse  with  him. 

Confliet:    appeal.    In  a  prosecution  for  seduction,  where  prosecu- 

1    trix  had  been  delivered  of  a  child,  and  the  evidence  whether 

defendant  had  had  sexual  intercourse  with  her  was  conflicting,  she 

affirming  and  he  denying  it,  the  verdict  against  him  wiU  not  be 

disturbed. 

CoRBOBORATiON.     Corroboration    of    prosecutrix'    statement    that 
8    defendant  committed  the  seduction  may  be  found  in  the  relation 
of  the  parties  and  the  attending  circumstances. 

Instructions.  Though  prosecutrix,  on  rebuttal,  stated  the  date  on 
4  whicli  she  had  intercourse  with  the  defendant  a  week  earlier  than 
on  her  first  examination,  an  instruction  that  the  particular  day 
was  not  material,  provided  the  seduction  occurred  within  eigh- 
teen months  before  the  indictment,  is  not  objectionable  as  justi- 
fying the  jury  in  inferring  that  defendant's  evidence,  tending  to 
show  that  he  was  not  with  prosecutrix  at  the  time  first  stated  by 
her,  was  immaterial  and  incompetent. 

Appeal  from  Scott  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Thtjbsday,  Apbil  7, 1898. 

DEFETn)ANT  wos  Indictod,  tried,  and  convicted  of 
having,  on  the  twenty-eighth  day  .of  October,  1894, 
feloniously  seduced  and  debauched  one  Charlotte  Kelly, 
an  unmarried  woman,  of  previouely  chaste  character. 
Judgment  was  entered  against  him  that  he  pay  a  fine 
of  one  thousand  dollars,  and  be  imprisoned  in  the 
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county  jail  for  a  term  of  one  day ;  also  for  costs.    Defend- 
ant appeals. — Affirmed. 

Davison  &  Lane  and  Emmett  M.  Sharon  for  appel- 
lant. 

Milton  Remlet/y  attorney  general,  and  Ambrose  P. 
McGuirk  for  the  state. 

Given,  J. — ^L  Appellant's  first  contention  is  that 
the  evidence  does  not  support  the  judgment  There  is 
no  question  but  that  the  prosecutrix  was,  at  the  time 
of  the  alleged  seduction,  an  unmarried  woman,  of  pre- 
viously chaste  character.  The  contentions  are  whether 
the  defendant  had  sexual  intercourse  with  her  with  her 
consent,  and  whether  her  consent  was  procured  by 
artifice,  promise,  flattery,  or  deception  on  the 
1  part  of  the  defendant    That  some  man  had  sex- 

ual intercourse  with  the  prosecutrix  about 
the  time  alleged  is  placed  beyond  question  by 
the  fact  that  she  was  delivered  of  a  child  on  the 
twenty-second  day  of  July,  1895.  The  evidence  is 
conflicting  as  to  whether  the  defendant  had  sex- 
neal  intercourse  with  the  prosecutrix,  she  afflrmilig 
and  he  denying  that  he  did.  We  will  not  discuss  the 
evidence  upon  this  proposition.  It  is  sufficient  to  say, 
under  it  we  are  not  warranted  in  disturbing  the  finding 
of  the  jury  that  the  defendant  did  have  sexual  inter- 
course with  the  prosecutrix,  with  her  consent,  about 
the  time  charged  in  the  indictment 

II.  Appellant's  further  contention  is  that  the  evi- 
dence fails  to  show  that  consent  was  procured  by  arti- 
fice, promise,  flattery,  or  deception  on  his  part  In 
State  V.  Fitzgerald,  68  Iowa,  268,  it  is  said:  "There  is 
no  legal  standard  by  which  to  determine  what  false 
promises,  artifices,  and  deception  are  sufficient  to  consti- 
tute the  crime  of  seduction.    Of  course,  mere  unlawful 
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commerce  for  a  consideration  paid  ia  not  seduction. 
There  muat  be  some  artifice  or  false  promise  by  which 
the  virtuous  female  ie  induced  to  surrender  her  person 
to  the  accused.  What  would  be  sufficient  to  overpower 
the  mind  of  one  woman  would  be  insufficient  to  lead 
away  another  of  more  mature  mind  and  discretion.'^ 
In  that  case  the  defendant  wae  a  married  man,  aged 
about  fifty  years>  and  the  prosecutrix  about  twelve.  In 
this  case  the  defendant  wa^  a  widower,  thirty-eight 
years  of  age,  and  the  prosecutrix  a  girl  of  seventeen. 
The  defendant's  family  consisted  of  himself,  a  young 
lady  sister,  who  kept  house  for  him,  and  his  four  chil- 
dren. The  prosecutrix  resided  with  her  parents  near 
by,  attended  the  high  school,  and  was  a  frequent  visitor 
at  the  defendant's  home.  There  is  no  dispute  but  that 
on  a  Sunday  evening,  about  the  latter  part  of  October, 
1894,  the  prosecutrix  started  from  defendant's  home  to 
go  to  the  house  of  a  friend,  and  that  the  defendant 
walked  with  her.  She  testifies  that  thedefendant  had  sex- 
ual intercourse  with  her  that  evening,  on  the  steps  of  an 
unlighted  church; that,  upon  reaching  the  street  that  led 
to  her  friend's  house,  she  was  about  to  turn  into  that 
street,  when  the  defendant  said,  "CJome  over  to  Perry 

street,  and  I  will  go  with  you;"  whereupon  they 
2  passed  onto  Perry  street,  and  to  the  steps  of  the 

church.  She  further  testifies  as  follows:  "He 
said,  'Let's  go  up  and  sit  down  on  the  steps.'  So  we 
went  up  there.  While  up  there,  at  first  he  put  his  arm 
around  me,  and  then  began  to  coax  and  flatter  and  say 
things.  Then  he  asked  me  if  I  had  ever  had  intercourse 
with  anybody.  I  told  him,  *Njo,'  and  he  said  'Well,  it 
won't  hurt  you.'  He  began  to  ask  me,  and  I  said  'No'  at 
first  And  he  said:  'No;  it  wont  hurt  you.  This  has 
been  done  before,'  Then  he  talked  awhile,  and  he  says, 
'Oome  up  back  here  on  the  steps,  and  lie  down;'  and  I 
did  it   And  then  I  didn't  remember  anything  until  then 
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it  just  come  to  me  that  I  had  been  to  holj  communion, 
and  I  said,  ^Oh!  I  haye  been  to  communion  this  morn- 
ing;' and  then  he  got  upy  after  he  had  succeeded  in  hay- 
ing intercourse.''  The  court  instructed  to  the  effect  that 
if  the  prosecutrix  yoluntarily,  and  in  resi)onse  to  mere 
solicitations  or  persuasions,  and  without  flattery  or 
artifice  on  his  part,  submitted  to  intercourse  with  the 
defendant,  it  would  not  be  seduction  under  the  law. 
"In  order  to  make  out  the  crime  charged  in  the  indict- 
ment, it  must  be  shown  that  the  consent  of  said  Char- 
lotte Kelly  to  the  sexual  act  was  procured  by  the  defend- 
ant through  some  artifice  or  fiattery  on  his  part  If 
you  find  that  the  defendant,  by  his  language  and  con- 
duct towards  the  prosecutrix,  flattered  her,  and  by  such 
flattery  induced  her  to  submit  her  person  to  the  gratifi- 
cation of  his  sexual  desires,  such  an  act  on  his  part 
would  be  a  seductiye  artifice,  within  the  meaning  of  the 
law.''  No  complaint  is  made  of  this  instruction,  and 
thereby  the  question  whether  consent  was  secured  by 
seductiye  artifice  was  fully  and  fairly  submitted  to  the 
jury.  While,  as  to  a  woman  of  mature  years,  it  might  be 
questioned  whether  the  acts  proyen  showed  seductiye 
artifice,  we  think  that,  because  of  the  tender  age  of  the 
prosecutrix,  the  relation  of  the  parties,  and  all  the 
attending  circumstances,  the  jury  were  warranted  in 
finding  that  consent  was  induced  by  seductiye  arts. 
Such  conyersation,  caressing,  and  false  assurances 
coming  from  a  friend  of  defendant's  age  and  experience 
to  a  girl  of  seyenteen  may  well  be  held  to  constitute 
seductiye  arts.  State  v.  Bollerman,  92  Iowa,  460,  cited 
by  api>ellant,  is  quite  diflferent  in  its  facts  from  this 
case.  In  that  case  the  eyidence  showed  an  entire 
absence  of  consent.  More  nearly  in  point  is  the  case  of 
State  V.  Higdon,  32  Iowa,  262. 

III.    Appellant  further  contends  "that  there  is 
an  entire  absence  of  corroborating  testimony  required 
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by  the  atatute/'  In  pursuing  this  inquiry,  we  may 
assume,  because  of  what  ifi  already  stated,  that  the 
crime  of  seduction  was  committed,  and  the  inquiry  ia 
whether  there  is  evidence  tending  to  corroborate  the 
prosecutrix  in  her  statement  that  the  defendant  com- 
mitted it,  or,  in  other  words,  tending  to  connect  the 
defendant  with  the  commission  of  the  crime.  Authori- 
ties are  cited  to  the  effect  that  evidence  of  opportunity 
and  of  the  birth  of  the  child  do  not  constitute  such  cor- 
roboration. The  jury  was  properly  instructed  upon 
this  subject,  and  the  question  of  corroboration 

3  submitted  to  them.    The  corroboration  is  to  be 
found,  not  in  any  one  particular  fact,  but  in  the 

relation  of  the  parties  and  the  attending  circumstances, 
as  disclosed  in  the  evidence.  We  will  not  discuss  these 
circumstances,  but  content  ourselves  with  saying  that 
they  present  such  corroboration  as  that  we  would  not 
be  warranted  in  disturbing  the  verdict  because  of  an 
absence  of  corroborating  testimony. 

IV.  The  court  instructed  that  it  was  not  material 
to  the  case  that  the  seduction  occurred  on  the  particular 
day  named  by  the  prosecutrix,  provided  that  it  did  occur 
within  eighteen  months  prior  to  the  finding  of  the  indict- 
ment, September  14, 1895.  Appellant  does  not  question 
the  correctness  of  this  instruction  as  an  abstract  propo- 
sition, but  insists  that  it  was  prejudicial  to  him,  in  view 
of  the  state  of  the  evidence  as  to  when  the  alleged  crime 
was  committed.    The  prosecutrix  testified  on  her 

4  first  examination  that  the  intercourse  on  the 
church  steps  was  on  the  evening  of  the  fourth 

Sunday  of  October,  1894.  She  also  testified  that  the 
defendant  had  sexual  intercourse  with  her  on  the  next 
Sunday  afternoon,  at  his  house,  where  she  had  stopped 
on  her  way  going  to  vespers.  The  defendant  introduced 
evidence  tending  to  rebut  the  evidence  that  he  was  with 
the  prosecutrix  on  the  evening  of  the  fourth  Sunday  of 
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October,  and  that  she  was  at  his  house  on  her  way  to 
vespers  the  next  Sunday  evening.  Prosecutrix  was 
called  in  rebuttal,  when  she  testified  as  follows:  ^TTes; 
I  have  an  explanation  to  make  as  to  dates,  I  have  got 
the  two  dates  that  I  had  intercourse  with  Mr.  Hayes 
mixed  up.  The  second  Sunday  that  I  had  intercourse 
with  him  was  the  twenty-eighth  of  October,  1894,  and 
the  Sunday  before,  on  the  twenty-first,  was  the  first 
time,  and  was  the  time  that  we  walked  to  the  Congre- 
gational church,  on  the  twenty-first  of  October,  1894; 
and  the  Sunday  after  this  second  intercourse  was  the 
Sunday  Mrs.  Morgan  brought  home  the  little  girl  EUa.'^ 
Appellant  insists  that  the  jury  was  justified  in  inferring 
from  the  instruction  that  his  defense  as  to  the  time  was 
not  competent  or  material,  and  that  the  fact  proven  by 
him  that  intercourse  could  not  have  taken  place  at  the 
time  stated  by  the  prosecutrix  was  not  material.  We 
do  not  think  the  instruction  could  be  so  understood.  It 
simply  directed  the  jury  that  the  crime  need  not  be 
proven  to  have  been  committed  on  the  day  alleged,  and 
that  it  was  sufficient  if  it  was  proven  to  have  been  com- 
mitted within  eighteen  months  prior  to  the  finding  of 
the  indictment  The  defense  as  to  time  went  to  the 
question  as  to  whether  the  crime  had  been  committed 
by  the  defendant,  and  the  jury  must  have  so  understood 
from  all  the  instructions.  Appellant  seems  to  have  had 
a  full  and  fair  trial,  and,  in  our  opinion,  the  findings  of 
the  jury  on  each  element  of  the  alleged  crime  has  such 
support  in  the  evidence  as  that,  under  a  familiar  rule^ 
We  should  not  disturb  the  verdict. — Affirmed, 
Watekman,  J.,  takes  no  part 


Lilly  Seiler,  et  al.j  Minors  by  Their  Next  Friend, 

Appellees,  v.  The  Economic  Life  Association 

OF  Clinton,  Iowa,  Appellant. 

Insnraiice:    Copt  op  application.    The  attachment  to  an  insuranoe 
policy  of  a  copy  of  the  application,  followed  by  the  word  ''signed," 
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1  Irai  without  the  signature  of  the  applicant,  does  not  entitle  the 
9  company  to  rely  en  any  part  of  such  application,  under  Acts 
8  Eighteenth  General  Assembly,  chapter  811,  section  2,  proYiding 
-that  all  insurance  companies  shall  on  the  issue  of  any  policy 
attach  thereto  ''a  true  copy"  of  any  application  and  that  if  it  neg- 
lects to  do  so  it  shall  be  forever  precluded  from  pleading,  alleginir 
or  proTing  such  implication  or  any  part  thereof. 

Forfuituba:    Suicide.    Where  a  life  insurance  policy  contains  no 

3  stipulation  as  to  suicide  and  is  taken  out  in  good  faith,  it  is  not 

4  aToided,  as  against  a  ben^ciary  named  therein,  by  the  fact  that 
^   assured,  while  sane»  purposely  took  his  own  life. 

InstmctiOBs:   HiJUfLESs  error.    An  instruction  that  fraud  might 
be  proved  by  circumstances  from  which  the  inference  of  fraud  is 

5  irrisislible  is  harmless,  vhare  it  is  so  qualified  by  succeeding 
instructions  that  the  party  seeking  to  prove  fraud  could  not  be 
prejudiced. 

Satne,    Error  in  giving  instructions,  or  refusing  the  defendant  the 

6  opening  and  closing,  is  harmless,  where  the  case  might  hav6  been 
taken  from  the  jury. 

Apj^ealfrom  Clinton  District  Court. — Hon.  P,B.  Wolfb, 

Judge. 

Friday,  April  8, 1898. 

Plaintiffs  sue  to  recover  insurance  upon  the  life  of 
one  Joseph  Seller,  deceased.  Two  actions  were  brought, 
each  upon  a  different  jwlicy.  The  actions  were  coneoli- 
diated  in  the  trial  court  Defendant  nvade  one  answer 
to  the  two  claims,  as  combined.  There  was  a  trial  t» 
a  jury,  verdict  and  judgment  for  plaintifEs,  and 
defendant  api)eals. — Affirmed. 

Hayes  <&  Schuyler  for  appellant. 

Calvin  H.  George  for  appellees. 

Waterman,  J. — ^The  undisputed  facts  in  tbt  case 
are  tliat  the  defendant  companjr  issued  to  one  Joeeph 
Seller  the  two  policies  in  suit,  numfbered,  respectively^ 
17,146  and  17,147.  By  these  policies  tie  life  of  said 
Seiler  was  insured  for  the  benefit  of  the  plainttlb  in  the 
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sum  of  two  tboneaiKl  dollairs;  each  policy  being  for  tbe 
sum  of  one  tbonsand  dollars.  Both  of  these  policies 
were  issued  upon  a  single  application.  This 
1  applioation  was  signed,  "Joseph  Seller'';  and  a 
copy  thereof,  with  the  exception  that  the  signa- 
tQfe  was  omitted^  and  in  its  place  appeared  the  word 
"Signed,"  was  attached  to  i>olicy  No.  17,146.  No  copy 
or  purported  copy  of  the  appli<?ation  was  attached  to 
policy  No.  17,147,  but  tiiere  was  an  indoreement  thereon 
in  these  words:  "For  copy  of  application,  see  policy 
No.  17,146,  issued  to  same  party.'*  The  policies  were 
taken  out  on  the  thirty-first  day  of  August,  1895;  andv 
on  tie  seventh  day  of  October  foJlowing,  Seller  com- 
mitted suicide.  The  policies  contained  no  provision 
in  relation  to  suicide,  but  there  was  this  clause  in  the 
application,  "I  also  wiarranrt:  and  agree  that  I  will  not 
die  by  my  own  act,  whether  sane  or  insane,  during  the 
I>eriod  of  three  yeara  fallowing  the  date  of  the  issue 
ci  the  iK>licy  for  which  application  is  hereby  made.'' 

IL  Defendant,  in  its  answer,  sets  up,  in  one  parar 
graph,  that  Seiler,  while  in  a  sound  menital  condition, 
took  his  own  life.  This  was  demurred  to  by  plaintiffs, 
and  the  demurrer  sustained,  to  which  defendant 
excepted.  No  question  is  made  as  to  the  propriety  of 
thus  attacking  by  demurrer  a  paragraph  in  a  pleading. 
It  was  alleged  by  def  endiant  in  another  paragraph  of  its 
answer  that  S^er,  with  the  intent  to  defraud  defend- 
ant comi>any,  procured  it  to  issue  said  iK>licies;  he  at 
the  time  intendinfg  to  take  his  own  life,  as  in  fact  he 
diortly  thereafter  did.  This  matter  was  also  assailed 
i>y  a  demurrer,  w4iicii  was  overruled.  Evidence  was 
introduced  upon  this  t>randi  of  the  case,  and  this  single 
issue  of  fact  was  suA>mitted  to  the  jury. 

IIL  The  appellant  assigns  fifty-nine  errors.  We 
tMnk  the  matters  can  be  condensed  under  five  heads: 
(1)  Wm  the  application  a  part  of  policy  No.  17^47,  to 
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which  neither  a  copy  ora  purported  copy  was  attached? 
(2)  Was  it  a  part  of  policy  No.  17,146,  to  which 

2  was  attached  a  copy  that  omitted  the  signature 
of  the  applicant?    (3)    Will  the  suicide  of  the 

afiisured  operate  to  €ivoid,  as  agaiiust  a  beneficiary  named 
therein,  a  policy  which  does  not  in  terms  except  death 
in  that  manner  from  the  risk  assumed?  (4)  Did  the 
trial  court  err  in  its  instructions?  (5)  Had  the  appel- 
lant the  right  to  open  and  close  before  the  jury? 

IV.  Taking  up  the  questions  in  the  order  of  stat- 
ing them,  we  shall  devote  no  time  to  the  first,  for  it  will 
be  disposed  of  by  what  we  have  to  say  under  the  next 
bead. 

V.  Attached  to  policy  No.  17,146  was  a  copy  of 
the  application  nuade  by  the  assuired,  except,  as  already 
said,  that  the  signature  of  the  applicant  was  omitted, 
and  in  the  space  where  his  name  appeared  in  the 

original  was  the  word  "Signed.'^      The  trial 

3  court  refused  to  i>ermit.the  introduction  in  evi- 
dence of  this  application,  when  offered  by  defendh 

ant  as  part  of  the  contract  This  ruling,  we  take  it, 
was  based'  on  the  provisions  of  section  2,  chapter  211, 
Acts  Eighteenth  General  Assembly,  the  material  por- 
tions of  which  we  set  out:  "All  insurance  companies 
or  associations  shall,  upnyn  the  issue  or  renewal  of  any 
policy,  attach  to  such  policy,  or  endorse  thereon,  a  true 
copy  of  any  application  or  representations  of  the 
assured,  which,  by  the  terms  of  such  policy,  are  made 
a  part  thereof,  or  of  the  conftract  of  insurance,  or 
referred  to  therein,  or  which  may  in  any  manner  affect 
the  validity  of  such  i>olicy.  The  omission  so  to  do  shall 
not  render  the  policy  invalid,  but  if  any  company  or 
association  neglects  to  comply  with  the  requirements 
of  this  section,  it  shall  forever  be  precluded  from  plead- 
ing, alleging,  or  proving  such  application  or  representa- 
tions, or  any  part  thereof,  or  falsity  thereof,  or  any  parts 
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thereof,  in  any  action  xrpon  such  x>olicy.  *  *  *" 
This  section  hus  been  often  construed.  For  a  quite 
recent  exposition  of  its  meaning  we  refer  to  Goodwin  v. 
Society,  97  Iowa,  226.  It  is  argued  on  behalf  of  the 
appellant  that  all  of  the  statements  and  representa- 
tions made  by  the  assured  were  in  the  copy  that  was 
attached  to  the  i)olicy,  and  that  he  could  not  have  been 
prejudiced  by  the  omission  of  his  signature,  for  he  must 
have  known  that  he  signed  the  original.  But  it  seems 
to  us  that  the  very  purpose  of  the  statuite  was  to  avoid, 
so  far  as  possible,  any  dispute  as  to  the  assured^s  knowl- 
edge of  the  'Contract  The  requirement  is  that  a  copy 
of  the  application  shall  be  attached.  We  do  not  under- 
stand this  to  call  for  a  fac  simile,  but  it  certainly 
demands  at  least  a  substantial  reproduction  of  the 
instrument  The  signature  is  an  essential  part  of  the 
application,  and  all  that  is  essential  in  the  original 
should  appear  in  the  copy.  It  will  ^be  noted  that  in  the 
alleged  copy  it  is  not  stated  by  whom  the  original  is 
signed.  In  Wisconsin  they  have  a  statute  which  is  the 
counterpart  of  the  one  under  consideration,  and  in  Duw 
bar  V.  Insurance  Co.,  72  Wis.  492  (40  N.  W.  Eep.  386),  it 
was  held  that  a  copy  of  the  signature  of  the  applicant 
wxis  essential,  in  order  to  make  a  copy  of  the  applica- 
tion, within  the  meaning  of  the  law.  The  case  was,  in 
its  facts,  like  the  case  at  bar,  except  that  the  blank  for 
the  signature  in  tbe  copy  contained  nothing  to  indicate 
that  any  signature  was  appended.  The  court,  in  speak- 
ing on  the  subject,  says:  "We  are  of  the  opinion  that 
the  copy  of  the  application  attached  to  the  policy,  not 
having  the  copy  of  the  name  of  the  applicant  appended 
thereto^  cannot  be  said  to  be  a  copy  of  such  application, 
within  the  meaning  of  the  statute.  The  siignature  is 
the  thing  which  gives  force  to  the  application,  and, 
when  signed  with  knowledge  of  its  contents,  is  con- 
clnsive  on  the  insured.     ♦     ♦     ♦    We  think  that  the 
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si^ature  of  the  party  to  ai  instrument  which  receives 
its  vitality  solely  from  snch  dgnaiture  is  such  a  sub- 
stantial part  of  it  that  a  copy  of  it  muBt  contain  such 
signature,"  As  having  some  bearing,  we  also  cite  Kyser 
V.  Railway  Co.,  56  Iowa,  207.  The  trial  court  was  righit 
in  holding  that  the  application  in  this  case  was  no  pa?t 
of  the  contract,  and  that  the  staitements  therein  could 
no  toe  given  in  evidence. 

VI.  The  defease  of  suicide  was  set  up  in  two 
forms.  In  one,  as  we  have  Baid,  it  went  to  the  jury. 
The  paragraph  of  the  answer  to  which  the  demurrer 
was  sustained  was  s/^  follows:  "That  the  said  Joseph 
Seller  on  or  about  the  7th  day  of  October,  1895,  and' 
while  in  same  mental  condition,  and  able  to  understand 
the  moral  character  and  consequences  of  his  act,  com- 
mitted suicide,  and  intentionajiy  and  purposely 
4  killed  himself,  by  slhootingy^^TIie  question  thus 

presented  by  the  ruling  on  the  demurrer  is:  If 
a  policy  of  insurance  on  life^  containing  no  stipulation 
as  to  suicide,  is  taken  out  in  good  faith  by  the  assured, 
will  it  be  avoided,  as  against  a  beneficiary  named 
therein,  by  the  fact  that  the  assured  thereafter,  while 
sane,  deliberately  and  purposely  took  his  own  life?  The 
authorities  are  not  many  on  tbe  subject,  and  they  are 
not  seriously  in  "conflict  While  there  are  a  number  of 
cases  in  which  something  has  been  said  upon  this  mat- 
ter in  the  way  of  dicta,  there  is  but  one  in  which  it  has 
been  expressly  decided'  that  the  suicide  of  the  assuredi, 
if  sane,  will  avoid  a  policy  that  contains  no  provision  of 
forfeiture  in  such  case,  and  that  is  Bitter  v.  Insurance  Co., 
18  Sup.  Ct.  Rep.  300,  decided  at  the  October  term,  last,  of 
the  federal  supreme  conrt  The  opinion  in  this  case  in 
the  circuit  court  of  appeals  appears  in  17  G  G  A.  537, 
and  70  Fed.  Rep.  954.  This  last  citation  is  given 
because  we  shell  have  occasion  to  refer  to  this  opinion 
in  the  course  of  what  we  shall  say.    It  was  held  in  the 
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Bitter  Case  tiiat  there  eould  be  no  recovery  on  a  policy 
of  insurance  by  the  executor  of  one  who,  while  sane, 
intentiooaUy  took  hte  own  life,  even  though  the  policy 
contained  no  clause  of  forfeiture  because  of  such  act. 
We  think  that  case  is  readily  distinguisha^ble  from  the 
case  ait  bar.  In  the  Bitter  Case  the  action  was  brought 
by  the  personal  representative  of  the  assured,  whose 
claim  had  to  be  made  thoxragh  the  wrongdoer,  while 
here  the  suit  is  instituted  by  beneficiaries  named  in  the 
policy,  and  who  claim  in  their  own  right  An  investi- 
gation will  diclose  that  the  distinction  we  make  is 
material,  and  supported  by  authority.  In  Moore  v. 
Woolsey,  4  EL  &  BL  243,  the  policy  contained  a  stipu- 
laition  avoiding  it,  as  far  as  regarded  the  executors  and> 
administrators  of  the  assured,  if  he  died  by  his  own 
hand,  but  leaving  it  in  force  to  the  extent  of  any  inter- 
est acquired  by  a  third  person.  The  plea  was  that  the 
assured  had  committed  suicide.  Beplication  that  one 
Kettle,  before  the  death  of  the  assured,  had  acquired- 
by  assignment  an  interest  in  the  policy.  Upon  these 
issues^  Lord  Oampbell,  delivering  the  opinion,  said :  "If 
a  man  insures  his  life  for  a  year,  and  commits  suicide 
within  the  year,  his  executors  cannot  recover  upon  the 
policy,  as  the  owner  of  a  ship,  who  insures  her  for  a 
year,  cannot  recover  ujvon  the  i>olicy  if  within  the  year 
he  cause  her  to  be  sunk.  A  stipulation  that  in  either  case 
ui>on  su<rh  an  event  the  policy  would  give  a  right  of 
action  would  be  void.''  This  is  the  language  quoted  in 
the  Bitter  Case^  and  it  was  obiter  only.  But  Lord 
Campbell  said  sometliing  more,  and  something  not  only 
pertinent  to  the  issues  before  him,  but  that  has  direct 
application  to  the  matter  we  are  considering.  He  con- 
tinues: "But,  where  a  man  insures  has  own  life^  we 
can  discover  no  illegality  in  a  stipulation  that  if  the 
policy  should  afterwards  be  assigned,  bona  ^de,  for  a 
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valuable  consideration,  or  a  lien  upon  it  ahbuld  after- 
wards be  a<;quired,  bona  fide,  for  a  valuable  eonsidera 
tion,  it  might  be  enforced  for  the  benefit  of  others, 
whatever  may  be  the  means  of  his  death.  ♦  ♦  ♦ 
The  supposed  indu<iement  to  commit  suicide  under  such 
circumstances  cannot  vitiaite  the  condition,  more  than 
the  inducement  which  the  lessor  may  *be  supposed  to 
have  to  commit  murder  should  render  invalid  a  benefi- 
cial lease  granted  for  lives.  When  we  aire  called  upon 
to  nullify  a  contract  on  the  ground  of  public  policy,  we 
must  take  care  that  we  do  not  lay  down  a  rule  which 
may  interfere  with  the  innocent  and  useful  transactions 
of  mankind,"  If  public  policy  does  not  stand  in  the 
way  of  a  recovery  by  an  assignee,  we  can  discern  no 
reason  why  it  should  in  the  case  of  a  beneficiary  named 
in  the  contract  K  may  be  said  that  the  assignee 
spoken  of  is  one  whose  claim  rests  upon  a  consideration 
paid.  To  this  we  would  say  that  the  claim  of  the  bene- 
ficiary is  also  based  upon  a  consideration  paid  by  the 
assured.  If  it  sihould  further  be  said  that  public  policy 
does  not  bar  a  recovery  by  the  assignee  because  the 
interests  of  creditors  furnish  little  or  no  motive  for  the 
self-destruction  of  'the  assured,  our  answer  would  be 
this:  The  motives  for  suicide  are  manifold  and  varied. 
An  inquiry  as  to  what  inducement  is  most  likely  to 
impel  one  to  the  act  is  profitless,  for  any  rule  of  law  that 
would  prevent  a  recovery  by  these  plaintiffs  would  oper- 
ate in  like  manner  against  a  mere  creditor,  if  he  were 
the  beneficiary  named.  And,  further,  we  might  call 
aittention  to  the  Bitter  Case,  in  which  the  assured 
admittedly  sacrificed  his  life  for  the  benefit  of  his  credi- 
tors. In  the  opinion  in  the  Bitter  Case  in  the  circuit 
court  of  appeals  it  is  said :  "In  the  cases  brought  to 
our  attention  where  suicide  during  sanity,  by  the  per- 
son whose  life  was  insured,  was  held  not  to  be  a  valid 
defense,  the  i>olicy  was  issued  for  the  benefit  of  some 


April  1898]     Smlbb,  bt  al.  t.  Life  Association.  96 

other  pepgon,  or  an  independeiut  interest,  by  assignment 
or  otherwise,  'had  been  acquired  by  a  third  person." 
Here  is  the  distiDiCtion  plainly  made.  So,  also,  in  the 
opinion  of  Mr.  Justice  Harlan  on  appeal,  we  think  the 
6ame  idea  is  expressed*  In  commenting  on  an  expres- 
sion used  in  another  case,  he  says:  "This  observation 
was  irrelevant  tt)  the  case  before  the  court,  and  cannot 
toe  regarded  as  determining  the  point  in  judgment.  If 
it  was  meant  there  could  be  a  recovery  by  the  personal 
representative,  *  *  *  we  cannot  contour  in  that 
yiew."  Another  and  a  convincing  reason  for  thinking 
that  the  doctrine  announced  in  the  Bitter  Case  was  not 
intended  to  go  further  than  to  deny  a  right  of  recovery 
to  the  i)ersoaa'l  representatives  of  the  assured  is  that  no 
one  of  the  several  cases  in  which  beneficiaries  named 
in  the  contract  have  been  held  entitled  to  recover 
was  mentioned  in  that  opinion.  We  shall  now  refer  to 
these  cafiiee:  Fitch  v.  Insurance  Co.,  59  N.  Y.  559,  is 
the  first  Suit  was  brought  by  the  widow,  to  whom  the 
policy  was  payable.  The  contract  contained  no  clause 
a/voiding  it  in  case  of  suicide  by  the  assured.  Onle 
defense  tendered  was  that  the  assured  took  his  own  life. 
Evidence  to  sustain  it  was  excluded  by  the  trial  court 
In  affirming  this  ruling  the  court  of  appeals  says:  "The 
policy  contained  no  stipulation  that  it  should  be  void 
in  case  of  the  death  of  'the  insured  by  suicide.  It  was 
not  taken  out  for  the  benefit  of  Fitch,  but  of  his  wife 
end  children.  Although  they  were  bound  by  his  repre- 
sentations, and  any  fraud  he  may  have  committed  in 
taking  out  the  policy,  the  policy  having  been  obtained 
through  Ms  agency,  yet  they  were  not  bound  by  any 
acts  or  declarations  done  or  made  by  him  after  the  issue 
of  the  policy,  unless  such  acts  were  in  violation  of  some 
condition  of  the  policy.'^  In  Darrow  v.  Society,  116 
N.  Y.  537,  (22  N.  E.  Rep.  1093),  the  plaintiff  was  the 
benefi-ciary  under  the  contract.  The  assured  com- 
mitted suicide.    There  was«  a  provision  in  the  policy 
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that  it  sihould  ^^be  void  if  the  member  herein  shall  die 
in  consequen'ce  of  a  duel,  or  by  the  haj]d»  of  justice^  or 
in  yiolation  of^  or  an  attempt  to  yiolate,  any  crimiikal 
law  of  the  United  ^tates^  or  of  any  «tate  or  isoxmitrj  in 
which  the  member  may  be/'  Held  that,  suicide  not 
being  a  crime  in  New  York,  the  comdition  of  the  policy 
was  not  violated^  a^d  the  plaintiff  could  recover.  Kerr 
V.  Association^  39  Minn,  174  (39  N.  W.  Rep.  312),  is  a 
case  similar  in  principle  to  the  laet  The  same  holding 
in  favor  of  a  beneficiary  has  been  made  by  this  court  in 
Goodwin  v.  Society,  supra.  The  policy  sued  upon  there 
provided  for  its  forfeiture  in  the  event  of  suicide  within 
two  years,  and  by  its  express  terms  it  was  incontestable 
after  that  time.  After  the  lapse  of  that  period  tihe 
assured  took  his  own  life.  The  i>olicy  was  issued  to  the 
wife.  In  an  action  by  her,  we  held  she  could  recover. 
Now,  if  suicide  is  a  risk  that  the  company  is  forbidden, 
by  considerations  of  public  policy,  "^o  take,  it  could 
not  have  been  held  as  within  the  agreement  not  to  con- 
test; for,  if  a  contract  to  insure  as  against  the  risk  of 
suicide  is  void,  the  waiver  here  must  have  'been  invalid, 
and  the  defense  should  have  been  sustained.  The 
question  was  brought  directly  to  the  attention  of  the 
tx>urt  in  argument,  as  appears  from  tiie  language  of  the 
opinion^  These  are  the  cases  which  we  have  been  able 
to  find.  We  wish  now  to  add  a  few  words  on  principle, . 
by  way  of  emphasis  of  a  thought  already  expressed.  It  ^ 
is  not  the  wrongdoer  who  makes  claim  here,  nor  any 
representative  whose  rights  are  to  be  measured  by  those 
of  the  wrongdoer,  but  persons  who  acquired  an  interest 
at  the  time  the  policy  was  taken  out,  and  who  are  not 
in  any  way  responsible  for  the  loss  under  it.  The 
defendant  might  well  have  guarded  against  this  conf- 
tingency  in  its  contract  Not  having  done  ac^  we  think 
it  is  now  in  no  position  to  complain./%  ^   ,  / 

YII.    Error  is  assigned  on  the  refusal  of  the  trial 
court  to  give  instructions  asked  by  defendant    Fifteen 
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instru<rtiaii»  were  a8ik?ed.  We  need  not  set  tlieni  out 
We  find  tha*  the  charge,  as  given,  fully  covered  the 
cafie. 

Vin.    Instruction  No.  7  of  the  court's  charge  te 

complained  of.    In  this  jMiinagraph  the  jury  was  told 

that  fraud  was  not  to  be  presumed,  but,  like  any  other 

fact,  migSift  be  proved  by  circumstances  **froni: 

5  which  the  inference  of  fraud.is  natural  and  irre- 

^tible.*'    It  is  the  use  of  the  word  "irpesist*ble'' 

to  which  objection  is  made.    The  word  is  certainly  not 

well  chosen,  but  it  is  qualified  to  such  an  extent  by  the 

instruction  next  following  that  its  employment  couM 

not  hi»ve  prejudiced  defendant.    We  might  very  well 

put  our  rulings  on  tke  instructions  <m  another 

S  ground.    We  have  carefully  read  the  testimooiy 

offered  by  defendiaait  to  establish  ttie  f attt  that,  at 

the  time  he  took  out  these  policies.  Seller  intended  to 

cooaatit  suidde,  and  thus  defraud  defendant;  and  we 

find  nothing  in  it  to  support  any  such  claim.    The  trial 

court  might  with  propriety  have  *aken  ttie  case  frouk 

the  jury. 

IX  What  has  just  been  said  disposes  of  defend- 
SLXtB  comtentioo  that  it  was  entitled  to  open  and  close. 
If  error  wias  committed  by  the  trial  judge  in  this  mat- 
ter,— ^which  we  by  no  means  hold, — it  was  wholly  vritti- 
out  prejudice.    The  judgment  below  will  be  affibmbb. 


John  L.  Sloan,  Appellant,  v.  W.  H.  Davis  and  Lbvi 
Keck,  Defendants,  et  al.^  Interveners. 

Compomdiiigrfelonj:    Adultbry:    Public  policy.    By  an  agreement 
for  the  settlement  of  a  civil  action  for  seduction,  plaintiff  was  to 

7  destroy  all  the  evidence  in  his  possession  or  under  his  control, 

8  which  would  tend  to  prove  or  connect  defendant  with  the  acts 
charged  or  claimed  to  have  been  done  by  him.  It  appeared  from 
the  agreement  that  no  criminal  prosecution  was  intended  by  the 
parties  having  the  right  to  prosecute.  Held,  that,  as  the  proseca- 
tion  of  the  plaintiff's  wife  was  at  the  option  of  her  husband,  and 
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that  of  the  defendant  at  the  option  of  his  wife,  the  principle  of 
public  policy  does  not  apply,  as  in  cases  where  the  prosecution 
may  be  otherwise  instituted. 

Contract:    Considebation.    The  settlement  of  an  action  for  the 
5-6  seduction  and  the  alienation  of  the  affections  of  plaintiffs  wife  is 
10    sufficient  consideration  for  money  paid  and  notes  giyen  by  detend- 
ant  to  secure  such  settlement 

Written  eompromlse :    Law  question.    An  agreement  showed  on  its 

face  that  it  was  intended  as  a  settlement  of  a  civil  action,  and 

5    contained  no  reference  to  a  criminal  prosecution,    ffeld,  that,  the 

8    consideration  of  the  settlement  was  not,  as  a  matter  of  law,  the 

•    compounding  of  a  felony,  nor  contrary  to  public  policy. 

Alipeal :  Waivsk  of  bulbs.  A  motion  to  modify  and  waive  the  rules 
in  regard  to  certification  of  the  evidence  in  an  equitable  action, 
under  supreme  court  rule,  section  90,  providing  that  when  by  rea- 
son of  peculiar  circumstance  the  rules  relating  to  the  abstract, 

d  preparation  and  argument  of  causes  ought  to  be  waived  or  modi- 
fied, such  modification  or  waiver  may  be  granted  upon  proper 
application,  will  be  refused  where  neither  the  shorthand  notes  nor 
lie  extension  thereof  were  ever  certified  by  the  trial  judge  as 
required  by  Code,  1878,  section  2743.  The  terms  of  the  rule  do  not 
include  atUkenUcalian. 

Evidence :   Review.   A Ueged  error  in  admitting  or  excluding  evidence 
4    cannot  be  oonsidered  on  appeal  where  the  evidence  is  not  in  the 
record. 

8ame.  The  ruling  of  the  trial  court  in  denying  a  motion  to  correct 
the  record  so  as  to  show  that  the  extension  of  the  shorthand  notes 
1  was  properly  certified  by  the  judge  and  the  reporter  cannot  be 
reviewed  by  the  supreme  court  where  the  motion  was  heard  on 
affidavits  and  oral  testimony  taken  in  open  oourt,and  the  evidence 
is  not  before  the  supreme  court. 

Transcripts  :  Statutes.  The  amendment  of  the  Code  of  1878,  section 
8179,  by  Acts  Twenty-sixth  General  Assembly,  chapter  64,  provid- 
ing that  the  translation  of  the  original  notes  of  the  shorthand 

8  reporter,  certified  by  him  to  be  correct,  shall  constitute  a  part  of 
the  record,  and  shall  be  sent  up  in  its  original  form,  in  lieu  of  the 
transcript  of  the  evidence,  is  limited  to  said  section  8 179,  and  does 
not,  by  implication  or  otherwise,  repeal  section  2743,  which  requires 
all  the  evidence  taken  in  equitable  causes  to  be  certified  by  the 
judge  within  the  time  allowed  for  the  appeaL 
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Appeal  from  Jackson  District  Court. — Hon.  W.  F.  BbaN'» 
NAN,  Judge. 

Friday,  April  8,  1898. 

Action  in  equity  to  enjoin  the  delivery  and  colec- 
tion  of  three  promissory  notes  executed  by  plaintiff  to 
defendant  Daviee,  and  placed  in  the  i)ossession  of 
defendant  Keck,  and  to  cancel  the  same ;  also,  to  recover 
two  thousand  dollars,  money  paid  by  plaintiff  to 
defendant  Davies.  The  ground  alleged  for  this  relief 
is  that  said  money  was  procured  to  be  paid,  and  said 
notes  to  be  executed,  without  consideration,  and  by 
false  and  fraudulent  pretenses  and  representations  and 
duress.  Defendant  Davies  answered,  denying  said 
alleged  grounds  for  relief,  and  asking  judgment  on  one 
of  said  notes.  Defendant  Keck,  for  want  of  informa- 
tion, denies  said  alleged  grounds  for  relief,  and  die- 
claims  any  interest  in  the  matter  in  suit.  Johnson  & 
Kelsey  intervened,  claiming  to  own  one  of  said  notes, 
and  asking  judgment  thereon.  Murray  &  Farr  also 
intervened,  claiming  to  own  another  of  said  notes,  and 
asking  judgment  Plaintiff  replied,  denying  that  inter- 
veners were  owners  of  said  notes,  and  denying  the  right 
of  either  of  said  parties  to  judgments  on  said  notes. 
Decree  was  rendered  September  10,  1896,  dismissing 
plaintiff's  petition,  and  judgments  were  rendered 
against  him  on  each  of  said  promissory  notes  in  favor 
of  the  defendant  Davies  and  each  of  the  said  interven- 
ers.   Plaintiff  appeals. — Affirmed. 

D.  A.  Wynkoop  and  L.  A,  Ellis  for  appellant. 
TF.  C.  Gregory  and  Hayes  &  Schuyler  for  appellees. 

Given,  J. — I.  Several  motions  are  submitted  with 
the  case;  the  first  to  claim  our  attention  being  appel- 
leetf  motion  to  strike  from  appellant's  abstract  that 
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part  purporting  to  set  out  the  evidence,  on  the  ground 
that  neither  the  shorthand  notes  of  the  evidence,  nor 
any  translation  or  extension  thereof,  were  ever  certified 

to  by  either  the  official  shorthand  reporter  or  the 
1  judge  who  tried  the  case.    In  support  of  this 

motion,  appellees  filed  a  certificate  of  the  clerk 
of  the  district  court,  made  May  17,  1897,  to  the  effect 
that  what  purported  to  be  the  shorthand  notes  of  the 
evidence  were  filed  in  his  office  December  28, 1895;  and 
that  the  appearance  docket  shows  that  the  extension  or 
transcript  of  said  notes  was  filed  on  the  second  day  of 
December,  1896.  He  certifies  that  upon  examination  of 
said  documents  he  finds  that  neither  bears  any  certifi- 
cate of  the  reporter  or  of  the  judge,  nor  any  certificate 
whatever.  Appellant,  in  resistance  to  said  motion,  filed 
the  affidavit  of  D.  A.  Wynkoop^  one  of  his  attorneys,  and 
the  affidavits  of  several  persons  who  assisted  Mr. 
Wynkoop  in  preparing  the  abstract,  to  the  effect  that 
at  the  time  the  abstract  was  prepared  the  extension  of 
the  shorthand  notes  of  the  evidence  did  bear  the  certifi- 
cate of  the  reporter  and  judge  attached  thereto,  and 
their  belief  that  the  same  had  in  some  manner  become 
detached.  Appellant  also  filed  the  affidavits  of  several 
others  as  to  statements  made  by  the  reporter  to  the 
effect  that  he  and  the  judge  had  certified  the  notes  and 
extension.  Appellant  having  filed  his  motion  in  the 
district  court  to  correct  the  record  so  as  to  show  that 
the  extension  of  the  shorthand  notes  was  properly  certi- 
fied as  of  December  2,  1896,  by  the  judge  and  the 
reporter,  the  case  was  continued  in  this  court  pending 
said  motion.  The  motion  was  heard  in  the  district  court 
December  7,  1897,  "on  affidavit  and  oral  testimony 
taken  in  open  court,''  and  overruled.  We  are  not  called 
upon  to  review  this  ruling,  nor  could  we  do  so,  as  we 
have  not  the  evidence  before  us  upon  which  the  ruling 
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was  based.  We  must  therefore  accept  it  as  an  adjudi- 
cated fact  that  neither  the  shorthand  notes  nor  the 
extension  thereof  were  certified  by  either  the  reporter 
or  the  judge  within  six  monthfi  from  the  rendition  of  the 
decree  and  judgments.  Appellant  shows,  in  denial  of 
appellees'  additional  abstract,  that  at  a  date  which  does 
not  appear,  but  which  was  evidently  long  after  the  expi- 
ration of  six  months,  the  reporter  did  certify  the  short- 
hand notes.  It  is  manifest,  however,  that  neither, the 
shorthand  notes  nor  the  extension  thereof  were  ever 
certified  by  the  judge.  Pending  this  motion  to  strike 
the  evidence,  appellant  moved  this  court  to  modify  and 
waive  the  rules  in  regard  to  certification  of  the  evidence 
in  this  case,  upon  several  grounds.  This  motion  is 
based  ujwn  section  ninety  of  the  rules  of  this  court, 
which  provides,  "When,  by  reason  of  peculiar  circum- 
stances,  the  foregoing  rules  relating  to  the  abstract, 
preparation  and  argument  of  causes,  ought  to  be 
waived  or  modified  in  any  case,"  such  modification  or 
waiver  may  be  granted  upon  proper  application. 

2  It  will  be  observed  that  this  provision  relates  to 
the  preparation  of  the  abstract  and  argument, 

and  not  to  the  authentication  of  the  record.  This 
motion  to  waive  or  modify  the  rule  is  based  largely  upon 
said  affidavit,  tending  to  show  that  the  shorthand  notes 
and  translation  thereof  were  properly  certified;  but,  as 
we  have  seen,  it  has  been  judicially  determined  that 
such  was  not  the  fact.  This  motion  of  appellant  must 
be  overruled,  and  we  now  proceed  to  consider  appellees' 
motion  to  strike,  in  the  light  of  the  statute  and  rules. 
Section  3173,  Code  1873,  provides  that  appeals  may  be 
taken  to  this  court  "at  any  time  within  six  months  from 
the  rendition  of  the  judgment  or  order  appealed 

3  from,  and  not  afterward."  Section  2742  requires 
that  evidence  in  equitable  actions  shall  be  taken 

in  writing,  and  "  all  the  evidence  so  taken  shall  b^ 
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certified  by  the  judge  at  any  time  within  the  time 
allowed  for  the  appeal  of  said  cause,  and  be  made  a 
part  of  the  record,  and  go  on  appeal  to  the  supreme 
court  which  shall  try  the  cause  anew."  Section  3179,  as 
amended  by  chapter  35,  Acts  Twenty-second  General 
Assembly,  after  providing  how  appeals  should  be  per- 
fected, provided  as  follows:  "But  no  transcript  of  the 
record  need  be  forwarded  to  the  supreme  court  until  a 
denial  of  appellant's  abstract  of  the  record  has  been 
served,  and  if  no  denial  shall  be  made  no  transcript  of 
the  record  shall  be  required."  This  section  was  further 
amended  by  chapter  64,  Acts  Twenty^ixth  General 
Assembly,  as  follows:  "And  the  translation  of  the 
original  notes  of  the  shorthand  reporter  certified  by 
him  to  be  true  and  correct  shall  constitute  a  part  of  the 
record,  and  shall  be  sent  up  in  its  original  form  in  lieu 
of  a  transcript  thereof,  when  a  transcript  of  the  evi- 
dence is  required,  and  shall  be  returned  to  the  clerk 
of  Jthe  proper  county  after  the  cause  has  been  deter- 
mined by  the  supreme  court"  Appellant's  contention 
is  that  by  this  amendment  it  is  only  required  that  the 
translation  of  the  evidence  be  certified  by  the  reporter, 
and  that  such  certification  need  not  be  made  within  the 
time  allowed  for  an  appeal.  The  amendment  is 
expressly  limited  to.  section  3179,  and,  we  think,  was 
intended  simply  to  avoid  the  labor  and  expense  of  tran- 
scribing the  translation  of  the  notes  of  the  evidence  by 
providing  that  the  original  translation,  certified  by  the 
reporter,  should  be  sent  up,  instead  of  a  copy  thereof  by 
the  clerk.  This  provision  does  not,  by  implication  or 
otherwise,  repeal  the  provision  of  said  section  2742, 
which  requires  that  all  the  evidence  taken  in  equitable 
causes  shall  be  certified  by  the  judge  within  the  time 
allowed  for  the  appeal.  See  Blanchard  v.  De  Voe,  80 
Iowa,  521;  Chapel  v.  Wadsworth,  85  Iowa,  742.  Our 
conclusion  is  that  appellant's  motion  to  modfy  the  rules 
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must  be  overruled,  and  that  appellee's  motion  to  strike 
that  part  of  the  abstract  purporting  to  set  forth  the  evi- 
dence must  be  sustained. 

II.    Appellant  presents  twenty-three  assignments 
of  error,  all  of  which,  except  the  first  eight,  are  unques- 
tionably grounded  upon  rulings  on  the  evidence;  and, 
as  the  evidence  is  not  before  us,  they  cannot  be 

4  considered.     Defendant  Davies,  in  his  answer, 
sets  out  the  stipulation  of  settlement  of  a  case 

wherein  he  was  plaintiff,  and.  the  plaintiff,  Sloan,  was 

defendant,  and  which  stipulation  is  as  follows:   "In  the 

District  Court  of  Jackson  County,  Iowa.    W.  H.  Davies, 

Plflf.,  vs.  John  L.  Sloan,  Deft     Stipulation  of 

5  Settlement    Whereas,  on  the  17th  day  of  Feb- 
ruary, 1894,  the  above-named  plaintiff  did  begin 

an  action  against  the  defendant  herein  for  the  sum, of 
twenty  thousand  dollars,  as  damages  for  the  seduction 
and  alienation  of  his  wife's  affections;  and  whereas,  on 
the  same  day  the  same  defendant,  John  L.  Sloan,  did 
in  the  presence  of  Wm.  Graham,  accept  due  and  legal 
service  of  the  said  notice,  which  notice  is  hereunto 
attached  and  made  a  part  hereof  on  the  same  17th  day 
of  February:  Therefore  it  is  hereby  agreed  and  stipu- 
lated that  for  the  purposes  of  avoiding  public  discussion 
of  the  truth  or  falsity  of  said  charge,  and  in  full  satis- 
faction and  settlement  of  the  said  demand  and  suit,  and 
in  payment  in  full  of  all  damages  claimed,  or  claimed  to 
have  been  sustained,  by  the  said  W.  H.  Davies,  because 
of  the  said  alleged  act  or  acts  of  this  defendant,  this 
defendant  shall  pay  to  the  plaintiff  herein  the  sum  of 
five  thousand  dollars  ($5,000),  in  manner  and  form  as 
follows,  to  wit:  The  sum  of  two  thousand  dollars 
(|2,000)  in  cash,  and  shall  execute  his  individual  notes 
in  favor  of  the  plaintiff, — one  in  the  sum  of  seven  hun- 
dred and  fifty  dollars  ($750),  due  in  two  yearn  from  this 
date,  and  bearing  interest  at  six  per  cent,  per  annum, 


104  SiiOAJT  T.  Davies,  Ebok,  bt  al.         [105  Iowa 

payable  annually;  one  for  eeven  hundred  and  fifty  dol- 
lars (1750),  due  in  two  years  from  this  date,  and  bearing 
eix  per  cent  interest  per  annum,  payable  annually;  and 
one  for  fifteen  hundred  dollars  (fl,500),  due  in  three 
years,  and  bearing  six  per  cent,  interest  per  annum, 
payable  annually.  And  it  is  further  stipulated  and 
agreed  that  this  stipulation,  together  with  the  three 
aboye-described  notes,  shall  be  placed  in  the  hands  of 
Levi  Keck,  as  custodian,  upon  the  following  conditions, 
to  wit:  That  said  Ley!  Keck  shall  hold  the  said  notes 
until  their  maturity:  provided,  however,  that  if  the 
annual  interest  shall  not  be  paid,  when  due,  to  said  Levi 
Keck,  then  and  in  that  event  he  shall  deliver  the 
said  notes  to  the  owner  or  owners  thereof.  And  it 
is  further  provided  that,  if  said  owner  or  owners 
shall  at  any  time  desire  to  bring  action  upon  said 
notes,  then  the  said  Keck  shall  furnish  to  the  said 
owners  copies  thereof,  to  attach  to  their  petition  or 
petitions,  and  shall  produce  the  originals  in  court, 
as  evidence,  when  required  so  to  do;  and,  after  the 
payment  of  said  notes  in  full,  then  the  said  Keck 
shall  destroy  this  stipulation,  without  at  any  time  fur- 
nishing any  person  a  copy  thereof,  or  without  making 
or  retaining  one  himpelf,  or  permitting  one  to  be  made. 
And  it  is  further  agreed  on  the  part  of  the  plaintiff 
hereto  that  he  will  deliver  to,  or  destroy  in  the  presence 
of,  the  defendant  or  his  attorney,  all  evidence  or  evi- 
dences which  he  may  have  in  his  i>ossession  or  under 
his  control,  or  under  the  control  of  his  attorneys  which 
may  tend  to  prove  or  connect  the  defendant  with  the 
acts  charged  or  claimed  to  have  been  done  by  him  in 
said  suit,  save  and  except  only  certain  letters  claimed 
to  have  been  written  by  the  wife  of  the  plaintiff  to  the 
defendant,  which  letters,  it  is  agreed,  shall  remain  in 
the  possession  of  G.  L.  Johnson  so  long  as  the  same  may 
be  required  to  be  used  as  evidence  in  a  divorce  proceed- 
ing between  the  plaintiff  herein  and  his  wife,  after 
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which  time  the  eaid  letters  shall  be  destroyed  in  the 
presence  of  the  defendant  op  his  attorneys.  In  witness 
whereof,  we  have  herennto  set  our  hands  and  signa- 
tures this  tenth  day  of  March,  1894.  Johnson  &  Kelsey, 
Murray  &  Farr,  Attye.  for  Plff.  A.  L,  Bartholomew 
and  Wm.  Graham,  Attys.  for  Deff   Appellant's 

6  flnst  eight  assignments  of  error  are  that  the  court 
erred  in  the  following  particulars:    In  holding 

that  the  consideration  for  the  settlement  was  a  valid  • 
consideration  for  the  notes  in  question,  and  in  sustain- 
ing said  settlement    In  not  holding  that  said  agree- 
ment is  an  agreement  to  compound  a  felony,  and 

7  in  holding  that  it  was  not  contrary  to  the  statute, 
and  void.    In  not  holding  that  it  was  a  contract 

to  conceal,  suppress,  and  destroy  the  evidence  of  Sloan's 

adultery,  and  therefore  contrary  to  public  policy  and 

void,    and    in   not   holding   the  agreement   was  an 

agreement  to  stifle  a  public  prosecution,  and 

8  therefore  void.    The  agreement  shows  upon  its 
face  that  it  was  an  agreement  for  the  settlement 

of  the  civil  action  of  Davies  against  Sloan,  then  pend- 
ing. It  contains  nothing  whatever  with  respect  to  a 
criminal  prosecution.  Plaintiff,  Sloan,  being  then  a 
married  man,  Davies  could  not  prosecute  him  crimi- 
nally foT  adulterous  intercourse  with  his  wife.  His 
redress  was  simply  by  a  civil  action.  See  State  v.  Oden, 
^  100  Id  wa,22 ;  State  v.  Mahan,  81  Iowa,  12L  By  the  agree- 
ment Daviea  was  to  deliver  or  destroy  all  evidence  in 
his  possession,  or  under  his  control,  "which  may  tend 
to  prove  or  connect  the  defendant  with  the  acts  charged 
or  claimed  to  have  been  done  by  him,"  excepting  letters 
written  by  Mr.  Davies^  wife  to  the  defendant,  which 
were  to  be  preserved  for  the  purpose  of  a  divorce  pro- 
ceeding against  Mrs.  Davies.  The  prosecution  of  Mrs. 
Davies  being  entirely  at  the  option  of  her  husband,  and 
the  prosecution  of  the  plaintiff,  Sloan,  being  entirely  at 
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th^  option  of  his  wife,  the  principle  of  public  policy 
does  not  apply,  as  in  cases  where  prosecutions  may  be 
otherwise  instituted.  As  mattere  stood,  it  doee  not 
seem  at  all  probable  that  a  criminal  prosecution  was 
intended  by  either  of  the  parties  having  a  right  to  prose- 
cute, and  it  is  evident  that  this  agreement  of  settlement 
was  prompted  in  part,  at  least,  by  a  desire  to 

9  SLYoid  the  publicity  that  would  have  attended 
the  trial  of  that  civil  action.    We  do  not  think 

it  can  be  said  as  a  matter  of  law,  that  the  consideration 

for  that  agreement  of  settlement  was  the  compounding 

of  a  felony,  or  contrary  to  public  policy.     We 

10  think  the  settlement  of  the  pending  action  was  a 
sufficient  consideration  for  the  money  paid  and 

the  notes  given  by  Sloan  to  Davies.  It  follows  from  the 
conclusion  announced  that  the  judgment  of  the  district 
court  must  be  affirmed. — Affirmed. 


Chicago,  Burlington  &  Quinoy  Railway  Company  v. 

Peter  Kblley,  B.  A.  Dolan,  William  Ballin- 

GER,  William  Kiel,  TRBAbURER,  and  John 

Menz,  Deputy,  Appellants. 

Bailroads:  Taxation:  Presumptions.  A  tax  deed  to  land  owned 
by  a  railroad  company  will  not  be  held  inyalid.  under  Code,  1878, 
sections  1317, 1819,  on  the  ground  that  it  was  used  exclusively  for 
6  railroad  purposes  and  assessed  by  the  executive  council  of  the' 
state,  merely  because  the  land  was  so  returned  by  the  company, 
when  it  does  not  appear  that  it  was  ever  assessed  by  the  executive 
council,  as  under  section  897  there  is  a  presumption  that  the  tax 
deed  was  based  on  a  valid  assessment,  and  under  prior  sections, 
the  executive  council  is  not  concluded  by  the  return  of  the  rail- 
road company  but  may  reject  property  as  not  coming  within  the 
provisions  of  such  section. 

JN^AMB  OF  OWNER.    An  asscssment  of  land  to  the  **C.,  B.  &  Q  R'y*'  is 

not  suflScient  to  show  that  the  land  is  assessed  to  the  Chicago, 

8    Burlington  &  Quincy  Railway  Company  in  the  absence  of  proof 

that  it  was,  at  the  time,  commonly  known  by  such  abbreviation. 
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Tax  sale:    Rbdsmption.    The  owner  of  land,  having  tendered  thf 
7    amount  paid  by  a  purchaser  at  a  tax  sale,  with  interest  and  penal- 
ties, will  be  required  to  pay  the  same  in  order  to  redeem,  though 
the  tax  deed  is  set  aside  as  void. 

NoncB.  One  in  actual  occupancy  of  part  of  a  lot  of  land  and  holding 
9  the  title  to  all  of  it  must,  under  Code.  1878,  section  891,  be  served 
4    with  notice  before  a  tax  deed  to  the  land  can  be  executed. 

Same.    That  the  assignee  of  a  certificate  of  a  sale  of  land  for  taxes 

9    takes  possession  of  part  of  the  land  and  begins  quarrying  there- 

4    from  does  not  deprive  the  owner  of  the  land,  who  is  in  actual 

occupancy  of  another  part,  of  his  possession  of  such  part,  nor 

relieve  the  former  of  the  necessity  of  notifying  such  owner,  uader 

Code,  1873,  section  894,  before  obtaining  a  tax  deed  to  the  land. 

LimitiUion  of  actions.    The  statute  of  limitations  does  not  begin  to 
6    run  in  favor  of  the  grantee  in  a  tax  deed  of  land,  where  the  deed 
was  issued  without  serving  notice  on  the  person  in  whose  name 
the  land  was  taxed  or  on  the  person  in  possession  of  the  land. 

PartitioB:  Judgment.  One  to  whom  lots  bounded  by  a  designated 
street  are  awarded  in  partition  proceedings,  takes  land  on  the 
opposite  side  of  the  street  to  the  high-water  mark  of  the  Missis- 
1  sippi  river,  subject,  only,  to  the  easement  for  street  purposes,  where 
the  report  of  the  commissioners  which  is  confirmed  by  a  decree  of 
the  court  states  that  the  lots  upon  such  street  include  all  the  land 
in  front  of  them,  to  such  river. 

Appeal  from  Lee  District  Court. — Hon.  A.  J.  MoCraby, 

Judge. 

FRiDAr,  April  8, 1898. 

Action  to  quiet  the  title  of  lot  1,  in  block  8,  in  the  city 
of  Keokuk.  Decree  as  prated,  and  defendants  appeal. 
— Modified  and  Affirmed. 

Bernard  A.  Dolan  for  appellants. 

H.  H.  Trimble^  Palmer  Trimble,  Jas.  C.  Davis  and 
A.  Hollingsworth  for  appellee. 

Ladd,  J. — The  title  to  lot  1,  in  block  8,  in  the  city 
of  Eeokuk,  was  in  the  heirs  of  one  Hine,  in  1869,  who 
conveyed  the  same  to  the  plaintiff  in  1882.    Their  title, 


108  C,  B.  &  Q.  Rt.  Co.  v.  Kellbt,  bt  al.     [105  Iowa 

however,  had  been  divested  by  a  tax  deed  executed  to 
George  B.  Dennison,  November  4,  1874,  and  later  by  a 
tax  deed  exeeuited  to  W.  B.  Collins,  April  21,  1881. 
Collins  conveyed  the  land  to  the  plaintiff  in  1882. 
Unless  the  title  so  acquired  by  the  plaintiff  has  been 
lost  by  the  tax  deeds  under  which  the  defendant  Kelley 
claims,  it  is  entitled  to  the  relief  sought.  We  may  then 
give  our  attention  to  these  deeds.  The  land  in  contro- 
versy was  a  iK>rtion  of  the  "Half-Breed  Tract"  parti- 
tioned in  1839.  The  report  of  the  commissioners  indi- 
eatesi  thait  Waiter  street  extend®  along  the  meander  line 
of  tihe  Miss-ifisippi  river,  and  that  all  town  lots  "are 
bounded  by  the  middle  of  the  street  and  alleys  upon 
which  they  are  situated,  and  the  lots  upon  Water  street 

also  include  all  the  land  in  front  of  them  to  the 
1  Mississippi  river."      This  report  was  confirmed 

by  a  decree  of  the  district  court  of  Lee  county  in 
October,  1841.  The  lot,  as  it  appears  on  the  plat,  is  one 
hundred  feet  on  High  street,  by  fifty  on  Water  street, 
and  is  back  200  feet  from  the  high-water  mark.  The 
evidence  shows  that  a  strip  of  66  feet  wide  along  the 
ea«t  line  of  the  lot  as  platted  is  Water  street,  and  the 
remainder  of  the  land  down  to  high-water  mark,  being 
about  134  feet,  has  been  continuously  occupied  by  the 
plaintiff  since  prior  to  1882.  Its  freight  depot,  main 
line  of  road,  and  five  switches  have  been  there  during 
•this  period,  and',  until  the  last  few  years,  its  passenger 
depot  also.  That  the  portion  of  land  between  the  plat 
Mne  and  the  high-water  mark  is  a  part  of  the  lot  admits 
of  no  doubt.  It  is  expressly  made  so  by  the  partition 
proceedings  referred  to.  While  Water  street  is  within 
the  city  limits,  the  interest  of  the  public  therein  is  simi- 
lar to  that  in  any  ordinary  'highway,  being  an  easment 
only.  The  fee  is  in  the  abutting  lot  owners^  in  whom 
is  also  that  to  the  high-water  mark  of  the  Mississippi 
river.     Haight  v.  City  of  Keokuk,  4  Iowa,  212;  Barney 
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V.  City  of  Keokuk,  94  U.  S.  336.  In  Barney's  Case  it  is 
said:  "The  original  proprietors  in  dedicating  Water 
street  reserved  the  title  to  the  soil  in  the  street,  and  this 
title  went  with  the  several  tracts  fronting  on  the  street 
and  extended  to  the  Mississippi  river."  In  Haighfs 
Case,  Woodward,  J.,  remarked:  By  this  decree  of 
partition  among  the  proprietors,  those  fronting  on  the 
river  in  like  manner  own  the  land — the  fee — to  the 
river."  But  the  lot  as  platted',  50  feet  by  100  feet,  lies 
on  a  precipitous  bluff  composed  of  limestone,  and  was 
never  actually  occupied  until  1892,  when  Kelley  began 
qnarrying  limestone  there,  which  work  he  prosecuted 
to  some  extent  up  to  the  time  this  action  was  begum 
While  the  plaintiff  actually  occupied  only  that  portion 
near  the  river,  its  deed  from  Collins  conveyed  the 
entire  lot. 

11.  For  the  year  1884  this  lot  was  assessed  to 
unknown  owners,  and,  the  tax  remaining  unpaid,  was 
sold  to  William  Ballinger  in  December,  1885.  Notice 
was  served  January  5,  1889,  on  J.  F.  Pollock,  general 
agent  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  that  Ballinger  would  take  a  tax  deed,  and 
this  he  did  procure  May  4th,  following,  from  the 

2  treasurer  of  Lee  county.      On  January  8,  1892, 
Ballinger  assigned   the   certificate  of  sale  on 

which  the  deed  had  been  issued'  to  Peter  Kelley,  who 
on  November  16,  1892,  served  notice  on  Ballinger,  to 
whom  the  land  was  assessed  that  year,  that  unless 
redeemed  within  90  days  a  tax  deed^  would  issue.  On 
January  7,  1895,  the  treasurer  executed'  a  tax  deed  to 
Kelley,  purporting  to  eorrect  the  one  previously  issued 
to  Ballinger.  The  tax  list  of  1888  and  1889  shows  this 
lot  to  have  been  assessed  under  the  name  of  the 

3  "Owner''  to  the  "C,  B.  &  Q.  Ry.,"  and  under  the 
heading  "Remarks"  appeared  in   lead   pencil, 

**Taxed  by  executive  council."   Notice  of  the  expiration 
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of  the  right  to  redeeem  must  be  served  upon  the  person 
in  possession  and  him  in  whose  name  the  land  is  taxed, 
before  the  tax  deed  may  be  executed.  Code  1873,  sec- 
tion 894.  The  initials  "C,  B.  &  Q.  Ey/^  did  not  indicate 
that  plaintiff  was  intended.  Accola  v.  Railway  Co.y  70 
Iowa,  189.  Nor  did  the  evidence  show  that,  at  or  prior 
to  the  time  the  tax  deed  was  executed  to  Ballinger,  it 
was  commonly  known  and  customarily  referred  to  by 
that  abbreviation.  The  evidence  introduced  related  to 
the  time  of  trial,  and  does  not  bring  the  case  within  the 

rule  of  Anderson  v.  Railway  Co.,  93  Iowa,  561. 
4  Neither  Pollock  nor  the  Chicago,  Rock  Island  & 

Paeific  Railway  Qwnpany  was  in  possession. 
But  the  plaintiff  was  in  actual  occupancy  of  a  large 
portion  of  the  lot,  and  held  the  title  to  all  of  it.  If  in 
possession  of  any  part  of  it,  a  notice  was  required  under 
the  statute.  Bradley  v.  Brown,  75  Iowa,  180;  Callanan 
V.  Raymond,!^  Iowa,  307;  Shelley  v.  Smith,  97  Iowa, 259; 
Garmoe  v.  Sturgeon,  65  Iowa,  147;  Crawford  v.  Liddle, 
101  Iowa,  148.  The  same  is  true  of  the  deed  to  Kelley. 
The  notice  was  served  on  the  i)erson  in  whose  name  the 
land  was  taxed,  but  not  on  the  plaintifiE.  That  Kelley 
began  quarrying  some  time  during  the  same  year  did 
not  deprive  the  company  of  the  possession  of  the  lower 
portion  of  the  lot,  nor  relieve  him  from  the  necessity  of 
notifying  it  before  obtaining  its  property  by  tax  deed. 
There  is  some  evidence  tending  to  show  that  the  road 
and  depot  were  the  property  of  the  Keokuk  &  St.  Paul 
Railway  Company,  but,  as  possession  was  in  the 
plaintiff,  we  make  no  inquiry  as  to  such  ownership. 
Bradley  v.  Brown,  supra. 

III.  Defendant  asserts  that  this  action  cannot  be 
maintained  because  more  than  five  years  intervened 
between  the  execution  of  the  deed  to  Ballinger  and  the 

beginning  of  the  action.    Code  1873,  section  902. 
5  The  statute  of  limitation  does  not  begin  to  run 

when  the  deed  is  issued  without  notice  being 
served  on  the  person  in  w5iose  name  land  is  taxed. 
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Sly  field  V.  Barnum,  71  Iowa,  245;  Wilson  v.  Russell,  73 
Iowa,  395.  The  same  rule  applies  where  the  deed  is 
invalid  by  reason  of  the  failure  to  notify  the  person  iu 
poseession.  The  authority  of  the  treasurer  to  issue  the 
deed  is  dependent  on  the  service  of  the  notice.  The 
deed  is  not  void.  Bowers  v.  Hallock,  71  Iowa,  218. 
But,  as  the  sale  remains  intiomplete,  the  period  of  limi- 
tation fixed  by  the  statute  will  not  begin  until  the  sale  is 
perfected. 

IV.  The  i)oint  is  made  by  plaintiff  that  this  lot 
wafi  used  exclusively  for  railroad  purposes  and  assessed 
by  the  executive  council  of  the  state.  Code  1873,  sec- 
tion 1317.    It  is  admitted  to  have  been  so  returned  by 

tihe  company,  but  there  is  no  evidence  of  an 
0         assessment.    The  appellee  insists  that  this  will 

•be  presumed.  Section  1319  enumerates  the  prop- 
erty to  be  so  assessed,  and  it  is  said  that,  as  officers  are 
presiumed  to  do  their  duty,  this  lot  must  be  held  to 
have  been  ineluded  in  the  asses«ment  of  that  body.  The 
objection  to  such  a  conclusion  is  that  it  ignores  the 
statutory  presumption  that  the  tax  deed  was  based  on 
a  valid  assessment.  Code  1873,  section  897.  The 
executive  council  is  not  concluded  by  the  return  of  the 
railroad  compa-nies,  and  may  reject  property  as  not  com- 
ing within  the  provisions  of  Code  1873,  sections  1317, 
1319.  To  defeat  the  payment  of  taxes  levied  on  assess- 
ments made  by  the  local  authorities,  not  the  return,  but 
another  valid  assessment,  must  be  shown.  This  was 
not  done. 

V.  The  plaintiff  tendered  the  amount  paid  by 
Ballinger  at  the  tax  sale,  with  interest  and  penal- 
ties, and  these  it  will  be  required  to  pay  in 

7  order  to  redeem.      With  this  modification  the 

decree    will    be    affirmed.  —  Modified    and 

AFFIRMED. 
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L.  V.  Hamby  v.  C.  C.  Samson,  Sheriff,  Appellant. 

Laroenj:  dog.  A  dog  is  the  subject  of  laroeny,  being  comprehended 
in  the  term  ''chattels/'  as  used  in  Code.  1878,  section  8903,  defining 
such  crime. 

Appeal  from  the  judgment  and  order  of  Hon.  W.  B. 
Quarton,  Judge,  Kossuth  County. 

Friday,  Apeil  8, 1898. 

This  is  a  habeas  corpus  proceeding,  in  which  plain- 
tiff alleged  that  he  was  unlawfully  restrained  of  hie 
liberty  by  the  defendant,  who  is  sheriff  of  Koesuth 
county,  under  a  warrant  of  commitment  issued  by  a 
justice  of  the  peace  of  said  county  on  an  information 
charging  the  plaintiff  with  the  crime  of  larceny  of  a  dog. 
The  district  judge  discharged  the  petitioner,  and  defend- 
ant appeals.-  Reversed. 

Baymond  &  Raymond  for  appellant* 

Clarke  &  Cohenour  for  appellee. 

Dbemer,  0.  J. — ^The  sole  question  presented  by  this 
appeal  is  whether  or  not  a  dog  is  the  subject  of  larceny. 
That  it  was  not  at  common  law  is  conceded.  The  reasons 
for  this  were  twofold :  First,  because  it  had  no  intrinsic 
value;  and,  second,  because  it  was  not  fully  domesti- 
cated,—but  by  nature  base.  The  courts  held  that  dogs, 
although  reclaimed,  could  not  be  used  for  food,  but  were 
kept  for  the  mere  whim  or  pleasure  of  their  owners,  and 
therefore  had  no  intrinsic  value.  A  great  deal  of 
research  and  eloquence  has  been  wasted  in  attempting 
to  show  the  fallacy  of  this  rule.    It  appears  to  be  well 
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settled,  however,  that,  in  the  absence  of  statutory  mod- 
ification of  the  common  law,  dogs  are  not  the  subject  of 
larceny.  State  v.  Lymus,  26  Ohio  St.  400;  State  v.  Doe, 
79  Ind.  9.  When  the  statute  relating  to  larceny  covers 
"personal  property  in  general,"  or  "anything  of  value," 
some  courts  hold  that  a  dog  is  included,  and  becomes 
the  subject  of  larceny.  Mullaly  v.  People,  86  N.  Y,  365; 
Harringto7i  v.  Miles,  11  Kan.  480;  Hurley  v.  State,  30 
Tex.  App.  333  (17  S.  W.  Eep.  455);  State  v.  Yates,  10  Cr. 
Law  Mag.  439.  But  the  cases  are  by  no  means  harmon- 
ious upon  this  proposition.  See  Ward  v.  State,  48  Ala. 
161.  In  some  states  it  is  suggested  that  in  subjecting 
dogs  to  taxation  they  are  thereby  made  the  subject  of 
larceny  under  the  generic  terms  "personal  property"  or 
"chattels"  found  in  the  statutes.  Com.  v.  Hazelwoodj 
84  Ky.  681  (2  S.  W.  Bep.  489);  Mullaly  v.  People,  supra. 
It  is  also  said  by  other  quite  as  respectable  courts  that 
these  taxes  are  not  imposed  on  the  theory  that  dogs  are 
property,  but  as  police  regulations,  and  therefore  such 
taxation  does  not  bring  them  within  the  statute.  Staie 
V.  Doe  and  State  v.  Lymus,  supra.  See  also  Sentell  v. 
Railroad  Co.,  166  U.  k  698  (17  Sup.  Ot.  Eep.  693).  Our 
statute  (Code  1873,  section  3902)  makes  it  a  crime  for  any 
one  to  steal  any  money,  goods,  or  chattels  of  another; 
and,  if  dogs  are  intended  to  be  included,  it  must  be  under 
the  terms  "goods  and  chattels."  That  they  are  not 
goods  is  clear.  "Chattels,"  however,  is  a  broader  and 
more  comprehensive  term,  and  includes  all  kinds  of 
property  except  the  freehold  and  things  which  are  a 
parcel  of  it.  The  supreme  court  of  Kentucky,  in  the  case 
of  Com.  V.  Eazelwood,  supra,  held  that  a  dog  was  a  "chat- 
tel," basing  its  holding  upon  the  thought  that  the  laws 
of  that  state  recognized  dogs  as  property,  for  the  reason 
that  they  imposed  a  tax  upon  them,  made  the  owner 
liable  for  damages  done,  and  recognized  the  animal  as 
property  in  all  civil  proceedings.  But  the  supreme  court 
Vol,  106  la— 8 
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of  Pennsylvania,  in  the  case  of  Findlay  v.  Bear^  8  Serg. 
&  R  571,  held  to  exactly  the  contrary  doctrine.    See, 
also,  Reg.  v.  Robinson,  28  Law  J.  Mag.  Oa^ee^  58.   Those 
courts  which  hold  that  a  dog  is  not  "personal  property/' 
a  "thing  of  value/'  op  a  "chattel"  bottom  their  conclusion 
upon  the  assumption  that  it  is  not  jwoperty  in  the  strict 
sense  of  that  term,  and  that  dogs  as  a  class  have  no 
intrinsic  value.    In  the  case  of  Warren  v.  State,  1  G. 
Greene,  106,  we  held  that  a  raccoon  was  farae  naturae, 
and  of  80  base  a  nature,  in  contemplation  of  law,  as  that 
one  who  stole  it  was  not  guilty  of  a  larceny;  citing 
Norton  v.  Ladd  5  N.  H.  204.    But  in  the  subsequent  case 
of  Anson  v.  Dwight,  18  Iowa,  241,  which  was,  it  is  true, 
a  civil  case,  we  said,  "Dogs  may  be  peinonal  property, 
and  have  value.*'    Neither  of  these  cases  decides  the 
question  now  before  us,  although  it  must  be  conceded 
that,  if  we  follow  the  rule  of  the  Warren  Case  to  its 
logical  conclusion,  and  hold  that  the  terms  "goods  and 
chattels,''  as  used  in  this  criminal  statute,  are  to  be 
interpreted  according  to  the  strict  rules  of  the  common 
law,  we  must  ultimately  decide  that  dogs  are  not  the 
subject  of  larceny.    Code  1873,  section  45,  par.  2,  pro- 
vides that  words  and  phrases  should  be  construed 
according  to  the  context  and  the  approved  usage  of  the 
language;  paragraph  10,  that  "the  word  'property' 
Includes  personal  and  real  property";  and  that  (para^ 
graph  9)  the  words  "personal  property"  include,  money, 
goods,  chattels,  evidences  of  debt  and  things  in  action. 
In  the  case  of  State  v.  Phipps,  95  Iowa,  491,  we  held  that 
the  word  "chattel,"  as  used  in  the  criminal  statute  relat- 
ing to  malicious  mischief,  covered  horses  and  every 
other  kind  of  personal  property.    We  are  constrained 
to  believe  that  the  definition  of  the  words  "goods  and 
chattels,"  as  used  in  the  statute  under  consideration, 
should  be  referred  to  the  common  understanding  at  the 
time  when  the  statute  was  enacted,  and  not  t»  the  strict 
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rules  of  the  common  law  that  have  no  application  to  our 
present  ideas  with  reference  to  the  value  and  use  of 
domesticated  animals.  No  argument  is  needed  to 
demonstrate  that  dogs  are  of  much  greater  value  to  man 
than  some  animals  to  which  the  common  law  attributed 
value  because  of  their  use  for  food.  Much  that  is  said 
by  Justice  Earl  in  the  Mullaly  Case  might  be  quoted 
with  profit,  but  the  length  of  this  opinion  forbids.  There 
are  other  provisions  of  the  Code  of  1873  which  recognize 
property  in  dogis.  Thus  we  find  that  an  owner  is  liable 
for  all  damages  done  by  his  dog  (section  1485) ;  that  dogs 
are  assessable  both  by  the  county  and  city  authorities 
(see  Acts  Twentieth  General  Assembly,  chapter  70,  and 
section  499,  Code  1873);  and  that  cities  may  require  dogs 
to  be  kept  upon  the  premises  of  the  owners  thereof  (Sev- 
enteenth General  Assembly,  chapter  25).  While  these 
are  all  in  the  nature  of  police  regulations,  yet  they 
clearly  recognize  property  in  dogs;  and  it  seems  to  us 
they  are  comprehended  within  the  term  "chattels"  as 
used  in  the  statute  defining  larceny.  Surely,  it  was  not 
the  intent  of  the  legislature  to  recognize  dogs  as  prop- 
erty for  the  purposes  of  taxation,  and  yet  leave  them  to 
the  mercy  of  thieves.  We  reach  this  conclusion  unmind- 
ful of  the  fact  that  the  legislature  in  adopting  the  new 
Code  added  after  the  word  "chattels"  as  it  appears  in 
the  Code  of  1873  these  words:  "Including  all  domesti- 
cated or  restrained  animals."  In  our  opinion,  the 
statute  covered  "dogs"  before  its  amendment,  and  the 
added  words  have  reference  to  other  animals  not 
covered  by  the  generic  term  "chattels."  We  are  of  opin- 
ion that  a  dog  is  the  subject  of  larceny,  and  that  the 
trial    court  erroneously   discharged   the  appellee.— 

ftSV£BS£D. 
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Margery  Barnhart,  Appellant,  v.  George  S.  Hanford. 

IiMse:  tbrbonation:  By  mortgage.  A  mortgage  of  a  piano  to  the 
9  lessee  thereof,  given  during  the  year  for  which  rent  had  been  paid, 
and  in  addition  to  the  usual  provisions  for  taking  possession  and 
selling  in  case  of  default,  reciting  *^id  piano  being  now  in  pos- 
session of  the  said  H.,in  U.  hotel,— and  is  to  remain  in  possession 
of  the  said  H.  during  the  force  and  continuance  of  the  mortgage,** 
gives  H.,  the  mortgagee,  the  right  to  possess  and  use  the  piano, 
and  supersedes  the  lease. 

Contraet:    oonstructioh.    An  agreement  to  pay  a  specified  rent 

1    yearly  for  a  piano,  besides  '^keeping  it  in  tune "  does  not  render  the 

lessee  liable  for  the  expense  of  cleaning  and  tuning  it  when  it  is 

first  received  by  him.    It  is  an  agreement  to  keep  in  tune  and  not 

to  put  in  tune. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W,  Burr, 

Judge. 

Friday,  April  8, 1898. 

Action  to  recover  a  balance  alleged  to  be  due  as 
rent  on  a  piano.  Defendant  answered,  claiming  that  he 
held  the  piano  under  a  chattel  mortgage  during  the 
time  for  wMch  rent  is  claimed.  The  iesues  and  facts 
appear  in  the  opinion.  Judgment  was  rendered  dis- 
missing plaintifif's  petition,  and  she  appeals, — Affirmed. 

J.  S.  BarnhaH  for  appellant. 

Reiniger,  Lloyd  &  Prouty  for  appellee. 

Given,  J. — I.  Under  date  of  December  6,  1884, 
defendant  wrote  to  the  plaintifif  as  follows:  "Dear 
Madam:  I  notice  your  piano  is  still  in  the  rooms  occu- 
pied by  Mr.  Shaw.  If  you  will  rent  it,  I  will  give  you 
124.00  a  year  from  Jan.  1,  1885,  besides  keeping  it  in 
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tune.  If  I  have  it,  I  ©hall  put  it  in  my  hotel  parlor, 
where  it  will  be  in  better  condition  than  where  it  now 
ia'^  Plaintiff  accepted  this  offer,  and  the  defendant 
removed  the  piano  to  his  hotel  parlor,  and  had  it  cleaned 
and  tuned,  at  an  expense  of  five  dollars,  which  he  paid, 
ai^d  about  January  13, 1885,  paid  the  plaintiff  nineteen 
dollars,  on  account  of  the  first  year's  rent.  Plaintiff 
contends  that  there  are  five  dollars  due  on  the  first 
year's  rent;  but  not  eo,  we  think.    Defendant's 

1  agreement  was  not  to  put,  but  to  keep,  the  piano 
in  tune,  and  this  implies  that  the  plaintiff  was  to 

put  it  in  order;  and  it  is  evident  that  the  parties  under- 
stood that  the  first  year's  rent  was  fully  paid.  On 
November  27,  1885,  plaintiff  executed  to  the  defendant 
a  chattel  mortgage  on  the  piano,  to  secure  the  payment 
of  her  one  promissory  note  of  that  date  to  the  defendant 
for  sixty  dollars,  payable  February  27,  1886,  with  ten 
per  cent,  interest.  Said  mortgage,  in  addition  to  the 
usual  provisions  as  to  taking  possession  of  and  selling 
the  mortgaged  property,  by  the  mortgagee,  contains 
the  following:     "Said  piano  being  now  in  the 

2  possession  of  the  said  Geo.  S.  Hanford  in  the 
Union  Hotel,  in  Charles  City,  and  is  to  remain  in 

the  possession  of  the  said  Hanford  during  the  force  and 
continuance  of  this  mortgage."  On  February  28,  1894, 
the  plaintiff  commenced  this  action  to  recover  rent  for 
the  piano  under  said  contract  from  January  1,  1885,  to 
that  date,  crediting  the  defendant  with  said  nineteen 
dollars,  and  with  the  amount  of  said  notes,  principal 
and  interest,  to  January  1,  1889,  seventy-eight  dollars 
and  fifty-five  cents,  and  asking  judgment  for  one  hun- 
dred and  twenty-five  dollars  and  forty-five  cents,  with 
interest  from  January  1, 1889.  On  March  19, 1894,  plain- 
tiff amended  her  petition,  alleging  that  since  the  com- 
mencement of  the  action,  defendant  was  proceding  to 
foreclose  said  mortgage,  and  asking  that  the  proceeding 
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to  foreclose  be  transferred  to  the  district  conrl^  and 
that  the  defendant  be  restrained  from  foreclosing  pend- 
ing this  action.  A  restraining  order  was  granted  "upon 
filing  bond  in  the  sum  of  flOO^';  but,  plaintiff  failing  to 
file  the  bond,  no  order  was  issued,  and  the  defendant 
proceeded  with  the  foreclosure,  sold  the  piano,  and  after- 
wards bought  it  from  the  purchaser  at  the  foreclosure 
sale. 

II.  The  first  question  to  be  considered  is 
whether  the  mortgage  terminated  the  lease,  an.d  as  to 
this  we  inquire  for  the  intention  of  the  parties*  Appel- 
lant cites  cases  upon  the  subject  of  conversion  of  mort- 
gaged property  by  mortgagees,  and  their  liability  for 
the  retention  and  use  thereof.  This  is  a  question  of  con- 
tract, and  not  of  tort,  and  the  cases  cited  are  not 
applicable.  There  is  no  question  but  that,  under  the 
acceptance  of  his  offer,  defendant  had  a  right  to  pos- 
session and  use  of  the  piano.  Appellant  contends 
that,  by  the  mortgage,  he  was  only  given  the  right  to 
possession,  and  not  the  right  to  use.  Therefore  the 
mortgage  did  not  supersede  the  lease  as  to  the  use  of 
the  piano  and  the  right  of  plaintiff  to  rent  therefor.  The 
right  to  use  is  not  expressed  in  the  lease;  yet  no  one 
would  question  the  right  of  the  defendant,  under  it,  to  use 
the  piano.  The  right  to  use  is  not  expressed  in  the  mort- 
gage, but  we  think  that,  viewed  in  the  light  of  all  the 
facts,  the  mortgage,  taken  alone,  did  confer  upon  the 
defendant  the  right  to  use  the  piano  so  long  as  it  was 
held  under  the  mortgage.  Under  provision  of  the 
mortgage,  the  piano  was  to  remain  in  defendant's  pos- 
session, in  his  hotel,  during  the  continuance  of  the  mort- 
gage. Now,  surely,  it  was  not  contemplated  by  the 
plaintiff  in  making  and  taking  this  mortgage  that  the 
piano  was  to  so  remain  as  in  storage.  The  place  wherein 
it  was  to  remain  indicates  very  clearly  an  intention 
that  it  was  to  be  used, — an  intention  that  is  emphasized 
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somewhat  by  the  fact  that  such  infitniments  are  better 
preserved  by  proper  use  than  by  standing  unused.  We 
think  it  quite  clear  that,  taking  the  mortgage  alone,  it 
gave  to  the  defendant  the  right  to  poeeeas  and  U6e  the 
piano  during  the  continuance  of  the  mortgage,  and 
therefore  superseded  the  prior  contract  between  the 
parties.  It  follows  from  this  conclusion  that  the  judj^ 
ment  of  the  district  court  must  be  affibmed. 
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owners  of  unplatted  and  exclusiyely  agricultural  land  within  the  --r^ — - 

S    limits  of  a  city  are  not  as  matter  of  law  entitled  to  have  such  land  eiss  k 

severed  from  the  city  on  the  claim  that  it  is  not  needed  for  any 
possible  increase  of  the  city's  population,  that  they  are  prejudiced 
by  being  taxed  on  a  higher  valuation  than  similar  farm  lands  out- 
dde  of  the  city  and  do  not  receive  a  due  proportion  of  benefit 
th^efrom,and  that  they  are  deprived  of  school  advantages  which 
they  would  enjoy  if  the  land  were  severed  from  the  city;  and  such 
facts  do  not  warrant  the  setting  aside  of  a  verdict  for  the  city. 

Hew  trials  aphdavits:  Impeachment  of  verdict.  Affidavits  of  jur- 
ors that  they  misunderstood  the  instructions  cannot  be  considered 
on  a  motion  for  a  new  trial,  to  impeach  their  verdict. 

Appeal   from  Hamilton  District  Court — Hoir.  B.  P. 
BiBDSALL,  Judge. 

Peidat,  April  8, 1898. 

This  fs  a  proceeding^  under  sections  440  to  446, 
inclusive  of  the  CJode  of  1873,  to  strike  certain  territory 
out  of  the  limits  of  the  defendant  city.  The  case  was 
tried  to  a  jury,  and  a  verdict  returned  as  follows :  **W€, 
the  jury,  And  for  the  defendant,  that  the  territory 
described  in  the  plaintiffs'  petition  and  plat  thereto 
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attached  should  not  be  severed  from  said  city/'  Plain- 
tiff's motion  for  a  new  trial  was  overruled,  and  judg- 
ment entered  for  the  defendant  for  costs.  Plaintiffs 
appeal.— Affirmed. 

Hyatt  A  Hyatt  and  D.  C.  Chase  for  appellants. 

C.  A.  Weaver  and  A.  K  Boetye  for  appellee. 

Given,  J. — ^I.  Said  section  440  provides  that,  when 
the  inhabitants  of  a  part  of  any  town  or  city  shall  desire 
to  have  the  part  of  the  territory  of  such  city  or  town  in 
which  they  reside  severed  from  the  city  or  town,  "they 
may  apply  by  petition  in  writing,  signed  by  a  majority 
of  the  resident  property  holders  of  that  part  of  the  terri- 
tory." Said  section  443  provides  that,  if  the  court  or  jury 
shall  be  satisfied  that  the  petition  has  been  signed  by 
a  majority  of  the  property  holders  residing  within  the 
limits  of  the  part  sought  to  be  detached,  they  shall  pro- 
ceed* to  inquire  as  to  the  other  matters  required  to  be 
established.  In  this  case  it  was  denied  that  the  petition 
was  so  signed,  and,  in  submitting  that  issue,  the  court 
instructed,  in  effect,  as  follows:  That  the  jury  should 
first  determine  whether  the  petition  had  been  signed  by 
a  majority  of  the  property  holders  residing  within  the 
limits  sought  to  be  detached,  and  that,  in  doing  so,  they 
should  only  count  the  names  of  the  persons  signed  to 
said  petition  who  were,  at  the  date  of  the  signing  and 
filing  thereof,  the  actual  owners  of  the  land,  and  actually 
residing  within  the  territory  sought  to  be  severed. 
1  Appellants,  in  support  of  their  motion  for  a  new 

trial,  filed  the  affidavit  of  nine  of  the  jurors,  in 
which  they  say  "that  the  jury,  in  consideration  of  said 
cause,  understood  from  the  instructions  given  by  the 
court  that,  before  they  could  consider  the  rights  of  the 
plaintiffs  to  be  detached  from  the  defendant  city,  they 
should  first  find  that  a  majority  of  the  petitioners  inside 
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upon  the  land  sought  to  be  detached;  that  they  failed  to 
8o  find,  and  for  that  reason,  and  that  reason  alone, 
returned  a  verdict  for  the  defendant;  that  the  jury  never 
considered  the  question  of  the  right  of  the  plaintiffs  to 
be  detached  from  the  city."  There  was  not  the  elighteet 
reason  for  misapprehending  the  instructions  They  are 
plain  and  in  exact  harmony  with  the  statute.  It  is 
sufficient  to  say,  however,  as  to  the  claimed  misappre* 
hension  of  the  instructions,  that  this  court  has  uni- 
formly held  that  such  affidavits  cannot  be  considered  to 
impeach  a  verdict  See  Davenport  v.  CummingSj  15 
Iowa,  219;  Jack  v.  Naber,  15  Iowa,  250;  Wright  v.  Tele- 
graph Co,,  20  Iowa,  195;  Turney  v.  Barr^  75  Iowa,  750. 
IL  Appellants  insist  that  the  verdict  is  contrary 
to  the  evidence,  and  that  for  this  reason  the  court  erred 
in  overruling  their  motion  for  a  new  trial.    Appellants' 

lands  have  not  been  platted,  and  are  used  exclu- 
2         sively  for  agricultural  purposes.    They  insist 

that  the  evidence  shows  that  their  lands  are  not 
needed  for  any  possible  increase  of  the  city's  population, 
and  that  they  axe  prejudiced  by  being  taxed  ujwn  a 
higher  valuation  than  like  farm  lands  outside  of  the 
city,  are  subject  to  a  higher  road  tax  than  outside  lands^ 
and  do  not  receive  a  due  proportion  of  benefit  there- 
from ;  also,  that  they  are  deprived  of  school  advantages 
which  they  would  enjoy  if  severed  from  the  city.  This  is 
not  a  question  of  annexing,  but  of  detaching,  territory. 
To  retain  these  lands  within  the  city  limits  does  not 
render  them  less  valuable  nor  less  available  for  agricul- 
tural purposes.  As  to  the  needs  of  the  city,  we  cannot 
say,  in  the  face  of  this  evidence  and  verdict,  that 
probable  development  may  not  make  it  to  the  interests 
of  the  city  that  this  territory  be  retained.  We  agree 
with  counsel  that  it  is  not  the  purpose  of  the  law  to  per- 
mit municipalities  to  extend  their  limits  merely  for  the 
purpose  of  enlarging  their  margin  for  taxation,  and  for 
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incurring  indebtedness;  but  this  land  is  within  the  city 
limits,  presumably  because  the  requirements  and  inter- 
ests of  the  city  demand  it  We  cannot  presume  that 
appellants  will  be  taxed  upon  other  than  a  fair  valua- 
tion, nor  that,  if  so  taxed,  the  equalization  boards  will 
not  offer  them  proper  relief.  Their  remedy  against 
unequal  taxation  is  with  the  board  of  equalization,  and 
not  by  this  proceeding.  The  same  is  true  as  to  the  appli- 
cation of  the  road  tax.  If  it  is  improperly  used  or 
applied,  the  remedy  is  not  by  being  detached  from  the 
city.  While  appellants  may  pay  more  road  tax  than  i* 
paid  on  farm  lands  outside  of  the  city,  it  is  shown  they 
have  corresponding  benefits,  in  better  roads,  and  in  a 
full  share  in  the  application  of  the  road  tax  of  the  city. 
The  school  district  is  not  necessarily  co-extensive  with 
the  limits  of  the  city.  It  appears  that  no  demand  has 
ever  been  made  by  any  of  the  appellants  for  different 
school  facilities  than  those  now  enjoyed.  Without 
further  discussing  the  subject,  we  will  say  that,  in  our 
opinion,  the  appellants  have  failed  to  show  such  a  state 
of  facts  as  would  warrant  us  in  setting  aside  the  verdict. 
Our  conclusion  is  that  the  judgment  of  the  district  court 
should  be  affirmed. 


W.  E.  Johnson  v.  W.  E.  Nichols,  Appellant. 

Mortgage.    A  statement  in  a  deed  of  land  that  is  sold  ''subject  to  one 

1  existing  mortgage  of  $800  00,"  is  merely  descriptive  and  is  not 
intended  to  fix  the  exact  amount  due  thereon. 

Covenants.     A  covenant  in  a  deed  to   land  that  it  is  "free  from 

2  incumbrances,"  is  limited  by  a  statement  in  the  granting  clause 
of  the  deed,  that  it  is  "subject  to**  an  existing  mortgage  of  a 
specified  amount. 

Appeal  from  Hardin  District  Court. — Hon.  BENJAiair 
P.  BiEDSALL,  Judge. 

Fbipay,  April  8, 1898. 
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Action  at  law  upon  the  covenants  of  a  deed. 
Defendant  denied  any  breach  of  the  covenants  save  as 
to  one  item,  which  he  averred  a  readiness  to  pay.  Trial 
to  a  jury.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Reversed. 

E.  B.  Beaton  and  Huff  &  Ward  for  appellant 

Kinkeadf  Mentzer  A  Granger  for  appellee. 

Dbemeb,C.  J. — The  case  comes  to  us  upon  this  certifi- 
cate from  the  trial  judge:  "The  plaintiff  brings  this  suit 
in  thie  action  on  the  covenants  of  warranty  of  a  deed, 
which  reads  in  words  and  figures  as  follows,  to  wit: 
'Know  all  men  by  these  presents:  That  W.  E.  Nichols 
and  Sadie  E.  Nichols,  his  wife,  of  Winnebago  county 
and  state  of  Iowa,  in  consideration  of  the  sum  of  four 
thousand  and  tw6  hundred  dollars,  in  hand  paid  by  TV. 
E.  Johnson,  of  Hardin  county  and  state  of  Iowa,  do 
hereby  sell  and  convey  unto  the  said  W.  E.  Johnson,  and 
to  his  heins  and  assigns,  the  following  described  prem- 
ises, situated  in  the  county  of  Winnebago  and  state 
of  Iowa,  to  wit :  The  south  half  of  the  southeast  quarter, 
and  the  southeast  quarter  of  the  southwest  quarter,  of 
section  one,  ninety-seven,  twenty-five,  Hancock  county, 
Iowa.  (S.  i)  (S.  E.  i)  and  the  (S.  E.  i)  of  the  (S.  W.  \\ 
section  (1),  township  number  (97),  range  (25)  west  of  the 
5th  P.  M.,  Hancock  county,  Iowa,  subject  to  one  existing 
mortgage  of  (|800)  eight  hundred  dollars.  And  we  do 
hereby  covenant  with  the  said  W.  E.  Johnson  that  we 
are  lawfully  seised  in  fee  simple  of  said  premises;  that 
they  are  free  from  incumbrance;  that  we  have  good 
right  and  lawful  authority  to  sell  the  same;  and  we  do 
hereby  covenant  to  warrant  and  defend  the  said  prem- 
ises and  appurtenances  thereto  belonging  against  the 
lawful  claims  of  all  persons  whomsoever.  And  the  said 
Sadie  B.  Nichols  hereby  relinquishes  all  her  right  of 
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dower  and  homestead  in  and  to  the  above-described 
premises.  Signed  the  13th  day  of  March,  A.  D.  1896. 
W.  E.  Nichols.  Sadie  E.  Nichols.'  One  of  the  items  of 
plaintiff's  claim  under  the  covenants  of  warranty  of  the 
deed  is  forty-five  dollars  and  twenty-two  cents,  accrued 
interest  at  the  time  of  the  delivery  of  the  deed  to  plain- 
tiff, on  the  eight  hundred  dollar  mortgage,  referred  to  in 
the  deed  in  the  following  language,  namely :   ^Subject  to 

one  existing  mortgage  ot  ($800)  eight  hundred 
1  dollars/    The  question,  then,  is,  as  a  matter  ot 

law:  Is  the  language  ^subject  to  a  mortgage  of 
|800'  simply  descriptive  of  the  mortgage,  carrying  with 
it  the  accrued  and  unpaid  interest  of  forty-five  dollars 
and  twenty-two  cents,  and  excepted  from  the  covenants 
of  warranty  of  the  deed,  and  thus  not  an  incumbrance, 
or  would  the  language  in  the  deed  alluded  to  imply  that 
the  item  of  accrued  interest  of  forty-*ve  dollars  and 
twenty-two  cents  was  contemplated  by  the  terms  of  the 
covenants  <rf  warranty  of  the  deed,  and  entitled  the 
plaintiff  to  recover  the  same  as  an  incumbrance  upon 
the  land,  inasmuch  as  it  swelled  the  mortgage  to  the 
sum  of  eight  hundred  and  forty -five  dollars  and  twenty- 
two  cents,  instead  of  making  the  same  eight  hundred 
dollars,  at  the  time  of  the  delivery  of  the  deed?"  The 
question  is  thus  tersley  stated  to  be  whether  the  words 
referring  to  the  mortgage  are  simply  descriptive,  or  are 
a  limitation  upon  the  amount  of  the  incumbrance. 
Appellee^  argument  in  support  of  the  ruling  of  the  trial 
court  enters  into  a  much  broader  field  than  is  covered 
by  the  question  certified.  He  insists  that  nothing  is 
excepted  from  the  covenants  of  warranty  against 
incumbrances,  and  that  he  is  entitled  to  recover,  not 
only  the  interest  upon  the  mortgage,  but  the  principal 
as  well.  If  this  be  true,  then  the  only  error  in  the  case 
is  the  plaintiff's  failure  to  ask  judgment  for  the  full 
amount  of  the  mortgage  indebtedness^  both  principal 
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and  interest.    But  we  cannot  agree  with  him  in  his  con- 
tention. The  land  was  sold  subject  to  the  mort- 
1  gage.  These  words  are  a  part  of  the  description  of 

the  estate,  and  the  warranty  has  reference  to  that 
estate  thus  qualified.  Brown  v.  Bank,  148  Mass.  300 
(19  N.  E.  Rep.  382);  Wood  v.  Boyd,  145  Mass.  176  (13  N. 
E.  Bep.  476);  Jones,  Real  Property,  section  855,  and 
cases  cited.  The  case  of  Estabrook  v.  Smith,  6  Gray, 
570,  is  not  in  conflict  with  this  rule,  for  the  reasons 
pointed  out  in  Broxvn  v.  Bank,  supra.  BenmU  v. 
Keehn,  67  Wis.  154  (30  N.  W.  Rep.  112),  simply  follows 
the  case  in  6  Gray,  an<i  has  no  reference  to  such  a  state 
of  facts  as  is  here  disclosed. 

With  this  point  determined,  we  now  have  the  exact 
question  presented  by  the  certificate:  Are  the  words 
"subject  to  one  existing  mortgage  of  $800"  merely 
descriptive,  or  are  they  words  of  limitation?  The  mort- 
gage was  but  a  single  incumbrance.  It  stood  as 
security  for  the  payment,  not  only  of  the  prin- 
cipal debt,  but  of  the  interest  as  well.  It  was 
that  security  which  was  exempted  from  the  cov- 
enants of  the  deed,  and  not  an  incumbrance  to 
any  certain  amount.  The  words  were  merely  descrip- 
tive of  the  mortgage,  and  were  clearly  not  intended  to 
fix  the  exact  amount  due  thereon.  This  exact  question 
has  been  decided  by  the  supreme  court  of  Massachusetts 
in  the  case  of  Shanahan  v.  Perry,  130  Mass.  460.  The 
court  there  held  that  the  words  were  descriptive,  and 
that  the  accrued  interest  upon  the  debt  secured  was 
excepted  from  the  general  covenants.  The  trial  court 
should  have  instructed  the  jury  that  plaintiff  was  not 
entitled  to  recover  the  interest  paid  by  him. — Rbvbebbd. 


N.  Hamlin,  Appellant,  v.  B.  F.  Simpsok.  m  In 

Cheelut   presentation.    In  the  ordinary  course  of  business  a  check 
1    received  by  the  payee,  sixteen  and  three-fourths  miles  from  tho 
bank  upon  which  it  was  drawn,  should  be  presented  for  payment, 
at  the  latest,  the  second  day  after  its  receipt. 
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OvsRD RAFTS.    Although  the  drawer  of  a  check  has  not  sufficient  funds 

1    on  deposit  to  meet  it,  if  he  has  grounds  for  belief  that  it  will  be 

8    honored,  it  is  the  payee's  duty  to  present  it  for  payment;  and  a 

failure  to  do  so  will  release  the  drawer  if  he  is  damaged  thereby. 

Same.    The  drawer  of  a  check  had  on  deposit  with  a  bank  drawn  on, 

1  two  thousand  dollars,  for  which  he  held  a  certificate  of  deposit. 
8    but  had  no  general  funds  to  his  credit.    He  claims  that  he  had  an 

arrangement  whereby  he  was  permitted  to  check  against  such 
certificate,  and  in  fact  had  been  allowed  to  overdraw  his  general 
account.  Held,  that  he  had  reasonable  ground  to  believe  that  the 
che(  k  would  be  paid. 

Knowledge  of  insolvency.    Where  a  check  was  drawn  upon  a 

5    bank  which  was  insolvent,  the  fact  that  three  days  later  the  drawer 

deposited  more  than  enough  to  meet  the  payment  of  the  check  is 

decisive  evidence  that  he  had  no  knowledge  of  the  insolvency 

when  he  drew  the  check. 

Burden  of  proof.    The  burden  of  proof  is  upon  the  payee  of  a  ck^ok 
'  4    to  show  that  the  drawer  was  not  injured  by  the  former's  failure  to 
present  the  check  for  payment  within  a  reasonable  time. 

Statute  of  frauds.    An  agreement,  between  the  holder  of  a  oertifi- 

2  cate  of  deposit  and  the  cashier  of  a  bank,  that  such  holder  could 
check  against  the  amount  of  the  certificate,  cannot  be  objected  to 
by  the  payee  of  a  check  so  drawn,  if  by  any  one,  on  the  ground 
that  such  agreement  is  within  the  statute  of  frauds. 

Appeal  from  Audubon  District  Court. — Hon.  N. W.  Maot, 

Judge. 

Friday,  April  8, 1898. 

Plaintiff  seeks  to  recover  the  sum  of  nine  hundred 
and  twenty-nine  dollare  and  forty-six  cents  for  hogs  and 
cattle  sold  the  defendant.  The  answer  admits  the  pur- 
cha^  of  said  live  stock  at  the  price  named,  but  avers 
that  the  price  was  settled  for  at  the  time  by  bank  checks, 
which  plaintiff  held  an  unreasonable  time  before  pre- 
senting for  payment,  and  that  the  bank  upon  which 
they  were  drawn  became  insolvent  By  way  of  reply, 
plaintiff  says  that,  at  the  time  defendant  drew  said 
checks  and  delivered  them  to  plaintiff,  he  (defendant) 
had  no  funds  with  which  to  meet  them  in  the  bank  upon 
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which  they  were  drawn;  that  at  said  time  said  bank  was 
hopelessly  insolvent,  and  that  this  fact  was  well  known 
to  defendant,  and  unknown  to  plaintiff;  and  that 
a  presentment  of  said  checks  would  have  been  useless. 
The  case  was  tried  to  the  court  without  a  jury.  There 
was  a  judgment  dismissing  plaintiff's  petition,  and  in 
favor  of  defendant  for  costs.  Plaintiff  appeals.— 
Affirmed. 

Willard  A  Willard  for  appellant. 

Theo.  F.  Myers  and  F.  E.  Brainard  for  appellee. 

Waterman,  J. — ^The  facts,  as  stipulated  op  estab- 
lished, are  that  on  December  13,  1893,  the  defendant 
gave  his  two  checks  on  the  Cass  County  Bank  of 
Atlantic  to  plaintiff  in  settlement  for  live  stock  pur- 
chased. One  of  the  checks  was  for  four  hundred  and 
forty -one  dollars  and  eighty  cents;  the  other,  for  four 
hundred  and  eighty-seven  dollars  and  sixty-six  cents. 
The  checks  were  given  by  defendant,  at  plaintiff's  home 
in  Audubon  county,  sixteen  and  three-fourths  miles 
from  Atlantic,  and  five  and  one-half  miles  from  Bray- 
ton,  a  station  on  a  railroad  leading  to  Atlantic,  upon 
which  two  trains  a  day,  except  Sunday,  ran  to  the  last- 
named  town.  There  was  a  bank  in  Exira,  a  town 
seven  miles  from  plaintiff's  home.  Plaintiff  never 
presented  the  checks  for  payment,  and  on  December 
27, 1893,  the  Cass  County  Bank,  being  insolvent,  was 
placed  in  the  hands  of  a  receiver. 

n.  As  an  excuse  for  not  presenting  the  checks  for 
payment,  and  to  show  that  defendant  suffered  no 
injury  by  the  failure  so  to  do,  the  plaintiff  alleges  that 
defendant  at  the  time  he  gave  the  checks  had  no 
1  funds  in  said  bank  against  which  to  draw.  In  the 

ordinary  course  of  business,  the  checks  should 
have  been  presented  for  payment,  at  the  latest,  during 
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business  hours  of  the  second  day  after  their  receipt, 
which  would  have  been  the  fifteenth,  l^edeman,  Com- 
mercial Paper,  section  443.  At  that  time,  and  for  some 
days  before,  defendant's  general  account  with  the  bank 
was  overdrawn.  On  December  16th  he  deposited  one 
thousand,  one  hundred  and  fifty  dollans  and  seven  cents. 
During  all  this  time  defendant  had  on  special  deposit  in 
this  bank  the  sum  of  two  thousand  dollars,  represented 
by  two  certificates  of  deposit  for  one  thousand  dollars 
each.  As  a  general  rule,  it  may  be  said  that  a  check 
drawn  on  a  bank  in  which  the  drawer  has  not  suflBicient 
funds  to  meet  it  need  not  be  presented  at  all,  in  order 
to  hold  the  drawer.  This  rule,  however,  has  some  qualifi- 
cations. The  reasons  for  it  seem  to  be  that  it  is  deemed 
a  fraud  for  one  to  give  a  check  which  he  has  no  ground 
to  believe  will  be  paid,  and  that  he  does  not  need  notice 
of  the  fact  that  the  check  is  not  paid,  when  he  must 
have  known  that  payment  would  be  refused.  But  if  he 
has  reason  to  think  his  check  will  be  honored,  though 
he  may  have  no  credit  balance  on  the  books  of  the  bank, 
his  act  in  drawing  it  will  not  be  a  fraud;  and  he  will  be 
in  a  position  to  insist  on  prompt  presentment,  demand 
and  notice.  In  Beauregard  v,  Knotvlton,  156  Mass.  395 
(31  N.  E.  Rep.  389),  the  rule  is  said  to  be  that  the  draw- 
ing of  a  check  on  a  bank  wherein  the  drawer  has  no 
funds,  and  with  no  ground  for  a  reasonable  expectation  that 
the  check  will  he  paid,  is  a  fraud,  and  will  excuse  the 
failure  to  present  for  payment.  See,  also,  Savings  Co. 
V.  Weakhy,  103  Ala.  458  (15  South  Bep.  854);  Case  v. 
Morris,  31  Pa.  St.  100;  True  v.  Thomas,  16  Me.  36;  Stan- 
ton  V.  Blossom,  14  Mass.  116;  French  v.  Bank,  4  Cranch, 
\i\]  Robinson  v.  Ames,  20  Johns.  146;  Bank  v.  Easley,  44 
Mo.  286 ;  Hill  v.  Norris,  2  Stew.  &  P.  114.  In  speaking  of 
the  rule  that  excuses  demand  and  notice  when  the 
.  drawer  has  no  funds  in  the  hands  of  the  drawee,  it  is 
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said  in  Case  v.  Morris,  supra:  "It  introduced  an  excep- 
tion to  a  plain  and  intelligible  rule  of  commercial  law, 
which  many  eminent  and  experienced  judges  have  since 
regretted.  It  is  adhered  to  on  the  principle  of  stare 
decisis,  but  it  is  not  to  be  extended  a  single  step/' 

III.  Under  the  rule  stated,  we  have  this  situation : 
There  being  no  funds  to  the  credit  of  defendant's  gen- 
eral account  in  the  Cass  C5ounty  Bank,  plaintiff  was  pre- 
sumptively under  no  obligation  to  make  demand  for  the 
money;  but  this  presumption  is  rebuttable,  and  defend- 
ant seeks  to  overcome  it  by  this  showing:  During  all 
this  time  he  held  certificates  of  deposit,  issued  by  the 
bank,  for  the  sum  of  two  thousand  dollars,  and  he  claims 
to  have  had  an  arrangement  with  the  cashier  by  which 
lie  was  allowed  to  check  against  this  amount. 

IV.  Appellant's  first  objection  to  this  defense  is 
that  any  such  agreement  with  the  cashier  would  be 
within  the  statute  of  frauds,  and  that  oral  evidence 

cannot  be  received  to  establish  it  Whatever 
2  merit  there  might  be  in  this  claim,  if  this  were 

an  action  on  the  agreement,  it  is  certainly  not 
good  under  the  circumstances  of  this  case.  No  more  is 
being  claimed  here  for  the  cashier's  promise  than  that  it 
gave  defendant  reasonable  ground  to  believe  his  checks 
would  be  paid. 

V.  Next  it  is  said  that  no  such  agreement  is  estab- 
lished. The  defendant  is  the  only  witness  to  testify  on 
this  point;  and  while  in  several  of  his  answers  he  gives 
conclusions  instead  of  specific  facts,  yet  he  does  in  one 
answer  state  clearly  and  positively  that  the  cashier  told 
him  that  he  might  check  against  this  special  deposit 
The  circumstances  tend,  we  think,  to  corroborate  him. 
This  bank  for  some  time  prior  to  December  27,  1893, 
was  hopelessly  insolvent.  During  the  period  of  the 
transactions  between  these  parties  it  was  making 
desperate  efforts,  from  day  to  day,  to  keep  open  its  doors. 

Vol.  105  la -9 
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It  needed  eveiy  dollar  ir  rould  obtain  to  enable  it  to  con- 
tinue ite  business,  and  yet  during  this  time  defendant 
was  allowed  to  overdraw  his  general  account.  This 
circumstance  seeme  almost  conclusive.  Upon  no  other 
theory  than  an  agreement  such  as  defendant  claims 

would  this  state  of  afifairs  have  been  permitted. 
8  We  think  defendant  has  established  that  he  had 

reasonable  ground  to  believe  the  checks  given 
plaintiff  would  be  paid  on  presentation.  This  being 
true,  the  failure  to  make  timely  demand  and  give  proper 
notice  will  release  defendant,  if  he  has  been  damaged 
by  such  default 

VI.  The  burden  of  proof  is  on  plaintiff  to  show 
that  defendant  was  not  injured.  Kirkpatrick  v.  Pur- 
year,  93  Tenn.  409  (24  S.  W.  Bep.  1130).    When  the  bank 

went  into  the  reciever's  hands,  defendant  had  on 
4  deposit  two  thousand  dollars  on  certificates,  and 

six  hundred  and  forty  dollars  and  fifty-three 
cents  on  general  account.  This  was  the  amount  of  his 
loss.  But  he  holds  some  collateral  security,  which  was 
given  him  by  th^  bank  prior  to  the  failure.  If  the  checks 
had  been  presented  and  paid,  defendant's  balance  would 
have  been  one  thousand,  seven  hundred  and  eleven  dol- 
lars and  seven  cents,  and  the  undisputed  testimony  is 
that  the  collateral  is  insflficient  to  pay  this  amount.  It 
affirmatively  appears,  then,  that  defendant  has  been 
damaged  by  plaintiff's  default 

VII.  It  is  also  urged  by  plaintiff  that  defendant 
knew  the  bank  was  insolvent  ^t  the  time  he  drew  these 
checks.  This  defendant  denies.  But  the  fact  that  he 
took  security  for  his  deposits  is  offered  as  an  argument 
in  support  of  this  allegation.  We  think,  perhaps,  the 
financial  crisis  of  1893  was  a  matter  so  affecting  the 
interests  of  the  whole  people  as  that  we  may  take 
judicial  notice  of  it,  and  the  condition  of  things  result- 
ing from  it.    About  the  time  of  this  transaction,  banks 
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were  failing  in  almost  every  part  of  the  conntpy.  Even 
thoee  that  were  entirely  solvent  hoarded  their  cash,  and 
parted  with  it  only  on  compulsion.  Every  bank  depos- 
itor was  nervous,  and  with  good  reason.  Defendant'^ 
act  in  taking  security,  which  might  in  ordinary  times 
have  meant  much,  under  the  circumstances  then  exist- 
ing meant  but  little.    It  evidenced  scarcely  anything 

more  than  the  timidity  that  was  then  generally 
5  prevalent  among  depositors.    But  if,  perhaps,  we 

have  no  right  to  take  cognizance  of  these  matters, 
of  which  no  evidence  was  offered,  there  is  one  fact  in 
testimony  that  is,  in  our  minds  decisive  of  this  point. 
Three  days  after  these  checks  were  given,  defendant 
deposited  one  thousand,  one  hundred  and  fifty  dollars 
and  seven  cents  in  this  bank,  and  more  than  six  hundred 
dollars  of  it  remained,  as  we  have  already  said,  and  was 
lost  in  the  final  wreck.  Such  action  on  defendant's  part, 
it  is  not  reasonable  to  believe,  would  have  been  taken, 
had  he  known  the  bank  was  insolvent.  This  covers  the 
case  as  presented,  and  our  conclusion  is  apparent  The 
judgment  below  will  be  affirmed. 


State  v.  W.  F.  Nine,  Appellant. 

False  pretenses:    indictmbnt.    An  indictment  for  obtaining  prop- 

1  erty  by  false  pretenses,  which  alleged  that  the  note  given  in  pay- 

2  ment  for  the  property  was  represented  to  be  good  and  of  par 

3  value,  that  such  representations  were  false  and  known  to  be  so, 
and  that  the  property  was  received  because  of  them,  stated  an 
offense. 

Immaterial  allegations.    In  an  indictment  for  obtaining  property 

1    by  false  pretenses,  an  averment  that  the  notes  given  in  payment 

of  the  property  were  "assigned  and  transferred"  does  not  charge 

4  that  they  were  indorsed;  and  allegations  that  defendant  falsely 
represented  the  financial^  worth  of  the  assignor,  and  thereby 
obtained  credit,  thus  assuming  the  assignor,  to  be  an  indorser, 
are  immaterial.  As  it  was  not  charged  that  the  notes  were  indorsed, 
the  financial  standing  of  one  asserted  to  have  indorsed  them  can- 
not be  material. 
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Submission  of.    Where  an  indictment  charged  several  false  repre- 
sentations, any  one  of  which,  if  material,  might  have  been  the 
4    basis  of  a  conviction,  it  was  erroneous  to  submit  to  the  jury  such 
representations  as  were  immaterial. 

Appeal:    objection  below:    Criminal  law.    Where  a  trial  was  had 

6    on  an  indictment  alleging  facts  which  were  immaterial,  and  the 

jury  was  instructed  to  consider  such  facts,  the  case  will  be  reviewed, 

although  no  objection  to  the  testimony  was  made  in  the  court 

below. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead, 

Judge. 

Friday,  April  8,  1898. 

Indictment  for  obtaining  property  by  false  pre- 
tenses. Verdict  of  guilty,  and  a  judgment  thereon,  from 
which  the  defendant  appealed. — Reversed. 

Dale,  Kinkead  &  Bissell  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.Miller 
for  the  state. 

Granger,  J. — The  indictment  is  against  defendant^ 
Nine,  and  one  John  Stewart,  but  the  trial  was  alone  as 
to  Nine.  The  property  charged  to  have  been  obtained 
by  falee  pretenses  was  boots,  shoes,  and  other  property, 
of  the  value  of  eight  hundred  dollars,  belonging  to  one 
Joseph  Lawson.  For  such  property  Lawson  received 
two  notes,  one  for  five  hundred  dollars  and  one  for  three 
hundred  dollars,  payable  to  the  order  of  John  Stewart, 
and  signed  by  Walter  Brinkerhofif,  which  notes  were  to 
be  secured  by  a  mortgage  on  certain  described  land  in 
the  state  of  Missouri.  These  facts  appear  in  the  indict- 
ment, and  the  following  is  a  statement  of  the  false  pre- 
tenses employed:  "Which  said  notes  W.  F.  Nine 
1  and  John  Stewart  represented  and  agreed  the 

said  John  Stewart,  in  the  event  they  traded  or 
sold  said  notes  to  the  said  Joseph   Lawson,  would 
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indorse;  and  that  he,  the  said  John  Stewart,  would 
aasign  and  transfer  said  notes  and  each  of  the  said  notefe 
to  the  said  Joseph  Lawson;  and  the  said  W.  F.  Nine  and 
John  Stewart  did  then  and  there  state,  declare,  and  rep- 
resent to  the  said  Joseph  Lawson  that  said  notes  were 
valuable  and  good,  and  the  reasonable  aggregate  mar- 
ket value  of  said  notes  was  eight  hundred  dollars  of 
lawful  money  of  the  United  States;  that  the  said  John 
Stewart  was  then  and  there  the  lawful  owner  and 
possessor  of  said  notes;  that  the  said  John  Stewart  was 
then  and  there  the  owner  and  iK>sse6sor  of  much  other 
valuable  property,  personal  and  real;  that  the  said  John 
Stewart  was  then  and  there  the  owner  of  two  farms,  one 
of  one  hundred  and  twenty  acres  of  valuable  land,  and 
the  other  one  hundred  and  sixty  acres  of  valuable  land, 
both  located  in  Guthrie  county,  Iowa,  and  of  a  certain 
house  and  lot  in  the  vicinity  of  Twentieth  and  Clark 
streets,  in  the  city  of  Des  Moines,  Iowa,  of  the  reason- 
able market  value  of  six  thousand  dollars,  a  more  par- 
ticular description  and  designation  of  said  real  estate 
being  to  this  grand  jury  at  this  time  unknown."  These 
averments  are  followed  by  statements  of  the  belief  and 
good  faith  of  Lawson ;  that  he  relied  on  the  representa- 
tions, and  delivered  the  boots,  shoes,  and  other  property 
to  Nine  and  Stewart.  It  is  then  averred  that  the  repre- 
sentations were  false,  and  known  to  be  so. 

It  is  thought  that  the  indictment  is  fatally  defective 
because  it  fails  to  allege  that  the  notes  were  indorsed 
by  Stewart.  If  the  fact  of  Stewart's  indorsement  is  not 
to  be  understood  from  the  averments  of  the  indictment, 
it  is  not  thought  by  counsel  for  the  state  that  the  repre- 
senations  as  to  the  property  owned  by  Stewart  are 
material;  at  least,  there  is  no  such  contention,  and  there 
seems  no  room  to  doubt  such  a  conclusion.  The 
2  endorsement  was  essential  to  a  personal  obliga- 

tion of  Stewart  on  the  note,  and,  if  the  note  was 
taken  without  such  liability,  it  could  not  well  be  said 
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that  such  representations  defrauded  Lawson,  for  h\n 
I>osition  would  be  the  same  whether  the  representations 
were  true  or  false.  But  it  is  said  by  appellee  that  the 
indictment  is  good,  even  though  the  representations  as 
to  Stewart's  property  be  disregarded,  and  in  this  we 
think  appellee  is  right.  One  of  the  false  representa- 
tions charged  is  that  the  notes  were  good,  and  of  the 
aggregate  value  of  $800.  If  such  repi'esentations  were 
false,  and  known  to  be  so,  and  property  was  obtained 
because  of  them,  wjiich,  for  this  purpose,  we  assume, 
because  it  is  so  charged,  then  the  indictment  states  an 
offense. 

It  is  thought,  however,  by  appellee,  that  the  indict- 
ment does,  in  legal  effect,  charge  that  the  notes  were 
indorsed.  It  will  be  seen  that  it  charges  that  Nine  and 
Stewart  agreed,  in  the  event  of  the  trade,  that  the  said 
John  Stewart  "would  indorse,  and  that  he,  the  said 
John  Stewart,  would  assign  and  transfer,  said  notes, 
and  each  of  said  notes,  to  the  said  Joseph  Lawson.'^  That 
is  simply  the  averment  as  to  the  agreement  in  the  event 
of  a  trade.  In  averring  what  was  done  it  merely  appears 
that  the  notes  were  "assigned  and  transferred  by  the 

said  John  Stewart  to  the  said  Joseph  Lawson." 
S  It  is  not  in  terms  said  that  they  were  indorsed, 

but  appellee  insists  that  the  words  "assigned  and 
transferred"  are  legally  equivalent  to  an  averment  that 
they  were  indorsed.  To  sustain  such  a  claim,  we  must, 
in  effect,  hold  that  the  only  legal  method  of  assigning 
and  transferring  such  a  note  is  by  endorsement,  so  that 
the  terms  will  be  equivalent  in  meaning.  If  the  notes 
could  be  assigned  and  transferred  by  other  methods, 
then  such  an  averment  might  and  might  not  mean  a 
transfer  by  indorsement.  The  term  "assigned  and  trans- 
ferred," without  modifying  or  restrictive  language, 
would  include  any  legal  method  of  so  doing.  In  Ruby 
V,  CulbertsoUy  35  Iowa,  264,  we  held  that  the  possession 
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of  such  a  note  was  prima  facie  evidence  of  plaintifif's 
ownership,  and  that  it  need  not  be  proven  by  written 
assignment  In  Pearson  v.  Cummings,  28  Iowa,  344, 
treating  of  such  a  note,  it  is  said:  "Although  the  note 
had  not  been  indorsed  to  the  plaintiflf,  yet,  if  she  was 
the  real  owner  thereof,  she  might  bring  suit  in  her  own 
name,  being  the  real  party  in  interest."  In  Franklin  v. 
Twoffood,  18  Iowa,  515,  after  speaking  of  different  meth- 
ods of  assignment,  in  regard  to  such  a  note,  it  is  said: 
"If  there  be  an  assignment  thereof,  without  indorise- 
ment,  the  holder  will  thereby  acquire  the  same  right 
only  as  he  would  acquire  upon  an  assignment  of  a  note 
not  negotiable."  See,  also,  Younker  v,  Martin,  18  Iowa, 
143.  It  seems  to  us  quite  conclusive  that  the 
language  of  the  indictment  should  not  be  construed 
as  charging  that  the  notes  were  indorsed  by  Stewart. 
These  conclusions  render  the  averments  of  the  indict- 
ment as  to  false  representations  in  regard  to  the 
property  of  Stewart  mere  surplusage. 

II.  The  court  by  its  instructions  permitted  the 
jury  to  consider  three  representations  charged  as  false: 
First, t\i?A  as  to  the  ownership  of  the  farms  in  Guthrie 
county;  second,  that  as  to  the  ownership  of  the  house 
and  lot  in  the  vicinity  of  Twentieth  and  Clark  streets, 
and,  third,  that  in  regard  to  the  notes  being  good  and 
valuable.  These  were  distinct  representations  and  either 
might  have  been,  if  sustained  by  the  proofs,  the  basis  of 

a  verdict  for  the  state.  With  our  conclusion  as 
4  to  the  first  two  representations,  it  follows  that 

they  should  have  been  disregarded,  and  the 
instruction  permitting  their  consideration  is  erroneous. 
It  is  said  that  the  case  was  tried  on  the  theory  that  the 
indictment  did  charge  that  the  notes  were  indorsed,  and 
the  evidence  to  show  that  fact  was  admitted  without 
objection.  The  claim,  as  to  the  admission  of  evidence, 
seems  to  be  true,  and,  were  it  not  that  the  instructions 
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permitted  the  jury  to  consider  issues  of  fact  not  pre- 
sented by  the  indictment  and  plea,  a  different  queetion 
might  be  before  us;  that  is,  had  this  immaterial  testi- 
mony been  so  admitted  as  to  be  limited,  in  its  effect,  to 
the  iflsue  joined,  without  objection,  a  different  ruling 
might  follow.    As  to  that  we  do  not  determine.    With 

an  instruction  presenting  a  question  of  fact  not 
6  involved  we  have  a  different  question.    The  rule 

that  objections  not  raised  in  the  court  below  will 
not  be  considered  in  thi^  court  does  not  apply  in  criminal 
cases,  State  v.  Potter,  28  Iowa,  554;  State  v.  Daniels,  90 
Iowa,  491.  See,  also,  State  v.  Lundermilk,  50  Iowa,  695, 
and  State  v.  Barlow,  50  Iowa,  701.  It  seems  to  us  clear, 
that  to  permit  the  jury  to  convict  on  an  issue  of  fact  not 
involved,  as  is  the  case  with  instruction  No.  4  of  those 
given  by  the  court,  is  prejudicial  error,  for  which  the 
judgment  must  be  ebvbesbd. 


105  i36|         The  Union  Bank  op  Wilton  v.  The  Creamery  Paok- 
fi38  j35j  ^^^  Manufacturing  Company,  Appellant. 

Conditional  sales:    RECORDiNa:    Priorities,    One  claiming;  title  to 
property  because  the  terms  of  a  conditional  sale  by  him,  which  was 

1  not  recordedj^were  not  complied  with,  is  not  entitled  to  property 
so  transferred  as  against,  a  mortgagee  who,  without  notice  of  the 
sale,  acquired  an  interest  in  the  property  from  the  purchaser  after 
the  conditional  sale,  though  the  chattel  mortgage  is  not  properly 
acknowledged. 

MoKTG  AGES.    One  who  extends  the  time  of  payment  of  an  antecedent 

2  debt,  in  consideration  of  a  chattel  mortgage  given  to  him,  is  within 
the  protection  of  Code,  1873,  section  1922,  providing  that  a  condi- 
tional sale  of  a  chattel,  the  title  being  reserved  in  the  vendor  is 
not  valid  as  against  any  creditor  or  purchaser  without  notice  unless 
the  agreement  of  sale  is  acknowledged  and  recorded. 

Appeal:    confliotinq  evidknce.    When  the  evidence,  though  con- 
8    flicting,  is  ample  to  sustain  the  findings  and  Judgment  of  the  trial 
court,  they  will  not  be  reversed. 
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Appeal  from  Muscatine  District  Court. — ^Hon.  William 
F.  Bbannad,  Judge. 

Pbidat,  April  8, 1898. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  the  court  with- 
out a  jury,  and  a  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Affirmed. 

Richman  &  Burk  and  Richman  &  Richman  for 
appellant. 

P.  M.  Detwiler  for  appellee. 

Robinson,  J. — In  January,  1894,  one  S.  Q.  Kelly  pro- 
cured of  defendant  a  milk  separator  under  an  agree- 
ment which  provided  that  it  should  be  held  by  Kelly  ae 
"collateral  security  in  trust  and  for  the  benefit  of  and 
subject  to  the  order  of  the  CJreamery  Package  Manufac- 
turing Company"  until  he  had  paid  in  full  all  his  obliga- 
tions to  the  company.  The  agreement  was  not  acknowl- 
edged or  recorded.  In  June,  1894,  Kelley  gave  to  the 
plaintiff  a  mortgage  upon  the  separator  and  other  prop- 
erty, to  secure  the  payment  of  a  debt  of  two  thousand 
five  hundred  dollars.  The  mortgage  was  dated  the 
twentieth  and  acknowledged  on  the  twenty-eighth  day 
of  the  month.  On  the  third  day  of  the  next  month  the 
plaintiff  took  possession  of  the  separator,  and  it  was 
afterwards  taken  by  the  defendant  This  action  was 
brought  to  recover  the  separator  from  the  defendant, 
and  the  right  of  possession  is  claimed  by  the  plaintiff 
under  the  chattel  mortgage.  The  defendant  claims  the 
property  by  virtue  of  its  former  ownership  and 
its  agreement  with  Kelly,  and  alleges  that  there 
IS  a  balance  due  to  it  from  Kelly  of  eight  hun- 
4red    and    nine    dollars    and    sixty-three    cents.    It 
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alleges  further  that  when  the  mortgage  was  given 
Kelly  advised  the  piaintiflf  fully  of  the  defendant's 
interest  in  the  property;  that  it  wae  not  his,  and  should 
not  be  included  in  the  mortgage;  that  he  did  not  intend 
to  include  it  in  the  mortgage,  and  did  not  know,  when 
that  wae  executed,  that  it  included  the  separator;  and 
that  the  mortgage  is  fraudulent.  The  district  court 
found  specially  that  when  the  mortgage  was  delivered 
to  the  plaintiff  it  did  not  have  any  notice  of  the  agree- 
ment under  which  the  defendant  claims;  that  the  mort- 
gage wafi  given  to  secure  an  amount  then  due  the  piain- 
tiflf, and  that  it  is  entitled  to  the  immediate  possession 
of  the  separator.  Judgment  was  rendered  according  to 
the  findings.  This  cause  was  before  us  on  a  former 
submission,  and  an  opinion  was  filed,  but  a  re-hearing 
was  ordered,  and  the  cause  is  again  submitted  for 
our  consideration.  The  agreement  and  mortgage  in  con- 
troversy were  involved  in  the  case  of  Creamery  Package 
Mfg.  Co.  V.  Union  Bank  of  Wilton,  100  Iowa,  370. 

I.  The  acknowledgment  of  the  mortgage  was 
taken  by  the  cashier  of  the  piaintiflf,  and  it  is  claimed 
that  the  acknowledgment  was  invalid  for  that  reason, 
and  that  the  record  of  the  mortgage  did  not  impart  con- 
structive notice  of  the  rights  of  the  piaintiflf.  Whether 
the  cashier  had  such  an  interest  in  the  mortgage  as  to 
be  disqualified  to  take  the  acknowledgment  we  need  not 

determine.  The  acknowledgment  was  not  essen- 
1  tial  to  the   validity  of  the  mortgage,   but  it 

was  as  effectual  as  between  the  parties  to  it,  and 
as  against  all  persons  having  notice  of  it,  as  though  it 
hai  been  duly  acknowledged.  The  defendant's  interest 
in  the  mortgaged  property  has  not  been  acquired  since 
the  mortgage  was  given,  but  depends  upon  the  agree- 
ment with  Kelly.  That  was  a  conditional  sale  of  the  sep- 
arator, the  possession  of  which  passed  to  Kelly,  and  the 
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reservation  of  the  title  and  interest  for  which  the  agree- 
ment provided  was  not  valid  as  against  any  creditor  or 
purchaser  of  Kelly  without  notice.  CJode  1873,  section 
1922.  Therefore,  if  the  mortgage  was  not  duly  acknowl- 
edged, that  fact  is  immaterial  to  any  right  the  defend- 
ant can  maintain  as  against  the  plaintiff.  The  appel- 
lant insists  that  a  valid  and  sufficient  record  of  the 
mortgage  or  other  notice  thereof  was  necessary  to  pro- 
tect the  interest  transferred  by  the  mortgage  as  against 
the  defendant;  but  that  claim  is  not  sound,  for  the 
reason  that,  as  already  stated,  the  defendant  has  not 
acquired  any  interest  in  the  separator  since  the  mort- 
gage was  given. 

II.  The  plaintiff's  right  of  recovery  depends  upon 
the  strength  of  its  own  title,  and  it  is  insisted  that  the 
mortgage  was  give  to  secure  an  antecedent  debt,  and 

for  that  reason  cannot  prevail  against  the  title 
2  of  the  defendant.    The  case  of  Myer  v.  Car  Co., 

102  U.  S.  1,  is  referred  to  in  support  of  that  claim, 
but  that  case  involved  the  effect  of  a  mortgage  upon 
property  acquired  after  it  was  executed,  and  not  the 
effect  of  a  mortgage  given  to  secure  an  antecedent  debt, 
and  is  not  applicable  to  the  question  now  before  us.  The 
plaintiff,  when  the  mortgage  was  given,  granted  to 
Kelly  an  extension  of  time  on  the  debt  secured,  and  the 
plaintiff  thus  became  entitled  to  the  protection  afforded 
by  Code  1873,  section  1922. 

III.  There  was  a  conflict  in  the  evidence  respect- 
ing the  intent  of  Kelly  to  mortgage  the  separator  and 
the  knowledge  which  the  plaintiff  then  had  of  the  inter- 
est in  it  which  the  defendant  claims,  but  the  evidence 
which  tended  to  show  that  Kelly  knew  when  he  exe- 
cuted the  mortgage  that  it  included  the  separator,  and 
that  he  did  not  speak  of  the  defendant's  interest,  and 
that  the  plaintiff  did  not  have  any  knowledge  of  it  until 
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after  the  mortgage  was  given,  and  that  the  mortgage 
wae  not  fraudulent,  was  ample  to  sustain  the 
3  findings  and  judgment  of  the  district  court.  The 

reformation  of  the  mortgage  is  not  asked,  and, 
had  it  been,  the  evidence  would  not  have  justified  it. 
We  conclude  that  no  reason  for  disturbing  the  judg- 
ment of  the  district  court  is  shown,  and  it  is  affirmed. 


Spencer  H.  Sotth  v.  Richard  T.  Wellslager,  P.  M. 
LuPTON  &  Company  et  aLy  Appellants. 

Appeal:    reporter's  transcript:    Written  evidence.    The  notes  of 

1    the  court  stenogrrapher  are  not  written,  within  the  meaning  of  the 

law.    But  when  his  notes,  identifying  all  documentary  evidence, 

9    are  duly  certified  to  by  the  trial  judge,  the  transcript  tliereof, 

including  the  judges  certificate,  duly  certified  by  the  reporter,  may 

become  written  evidence. 

ThiAL  DE  NOVO.    To  secure  a  trial  de  novo,  however,  a  transcript  of 

the  evidence  must  be  on  file  within  six  months  from  rendition  of 

8    final  decree. 

AflSiONMENT  OF  ERRORS:  Revtew  in  equity.  Under  existing  statutes 
(section^  2741,  2742,  Code  of  1873,  as  amended  by  chapter  83.  Acts 
Eighteenth  General  Assembly,  and  chapter  145,  Acts  Seventeenth 

4  General  Assembly)  equitable  action  must  be  tried  on  such  evidence 
as  the  law  deems  to  be  written  evidence,  and  unless  there  is  writ- 
ten evidence  preserved  as  those  statutes  direct,  issues  of  fact  in  an 
equitable  action  will  not  be  reviewed  on  assignment  of  error 
though  the  evidence  may  have  been  so  taken  and  preserved  as  to 
warrant  review  were  it  still  permissible  to  try  equitable  actions  as 
law  actions 

Presumptions,    If  all  the  evidence  taken  in  the  trial  of  an  equitable 

5  action  is  not  before  the  supreme  court,  the  rulings  thereon,  even 
if  erroneous,  will  be  presumed  to  have  been  without  prejudice. 

Office  of.  The  only  purpose  of  an  assignment  of  errors  in  an  action 
heard  in  equity  is  to  point  out  the  errors  of  law.  Such  errors  seem 

6  to  be  limited  to  rulings  affecting  the  pleadings  or  decree;  e.  g.,  if 
the  decree  is  contrary  to  a  finding  of  facts  or  where  the  pleadings 
do  not  warrant  the  relief  granted.* 

Rulings  on  evidence.  An  assignment  of  errors  is  not  necessary  in  an 
action  heard  in  equity,  in  the  case  of  erroneous  rulings  on  the 

5  admission  of  evidence,  as  they  can  only  be  determined  on  trial  de 
novo. 


Held  Arffu^ndo.—KMTOMtnm. 
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Judgmeni  on  Pleoilings.    An  assignment  of  error  is  not  required  in  an 
6    action  heard  in  equity,  where  judgment  is  rendered  on  the  plead- 
ings. 

Motions  and  Demurrers.    A  ruling  on  a  motion  or  demurrer  in  an 
5    action  heard  in  equity  can  only  be  brought  to  the  attention  of  the 
supreme  court  on  error  assigned. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  April  8,  189S. 

AoTiONto  forclose  a  chattel  mortgage  on  a  stock  of 
goods  owned  by  the  Lathrop-Khoads  Company,  and  to  ^ 
establish  a  lien  on  certain  accounts  assigned  to  secure 
the  debt,  and  to  establish  the  priorities  of  lienholders. 
Richard  T.  Wellslager  was  appointed  receiver  of  all  the 
goods,  accounts,  and  choses  in  action  of  the  company, 
and,  in  behalf  of  the  other  creditors,  answered,  alleging 
that  the  Lathrop-Bhoads  Company,  in  executing  the 
note  to  plaintiff,  acted  ultra  vires,  and  the  mortgage  and 
assignment  of  accounts  were  made  by  said  company  for 
the  purpose  of  hindering,  delaying,  or  defrauding  cred- 
itors. The  F.  M,  Lupton  Publishing  Company  and  the 
National  Wall-Paper  Company  intervened,  making  sub- 
stantially the  same  claim  against  plaintiflf's  right  of 
recovery  as  set  up  by  the  receiver.  There  was  a  decree 
for  plaintiff  as  prayed,  and  Wellslager,  as  receiver, 
appeals.— J.j^rmerf. 

C  H.  Sweeney y  Bailey   &  Ballreich,  Granger  & 
Bennett,  N.  B.  Raymond  and  J.  C.  Macey  for  appellant. 

Dudley  J  Coffin  &  Byers  for  appellee. 

Ladd,  J. — Issue  of  fact  was  joined,  and  the  cause 
tried  at  the  September,  1896,  term  of  court.  At  the  con- 
clusion of  the  trial  the  report  in  shorthand  of  all  the 
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proceedings  had  was  duly  certified  by  the  judge  and 
official  reporter,  and  filed.     Pinal  decree  was 
1  entered  October  24,  1896.    A  transcript  of  the 

evidence  was  prepared  and  certified  by  the 
reporter  December  1, 1896,  but  not  filed  with  the  clerk 
till  October  18, 1897,  and  then  without  the  certificate  of 
the  judge.  The  appellee  moved  to  strike  the  evidence 
and  affirm  because  the  evidence  had  not  been  made  a 
part  of  the  record,  and  no  question  of  law  involved  may 
be  passed  upon  without  such  evidence.  Thereupon  the 
appellants  filed  an  assignment  of  errors,  and  the  appel- 
lee, by  amendment  to  his  former  motion,  asks  that  this 
be  stricken  from  the  files  for  the  reason  that  the  cause 
was  tried  in  the  district  court  as  an  equitable  action,  on 
issues  joined,  and  no  rulings  were  had  or  exceptions 
saved  as  required  on  law  issues,  and  the  assignment  of 
errors  is  predicated  on  the  evidence,  which  is  not  prop- 
erly before  this  court 

I.    The  notes  of  the  stenographer  are  not  writing, 

within  the  meaning  of  the  law.    Godfrey  v.  McKean,  54 

lowsi,  127;  Baldwin  V.  Rf/der,  85  Iowa,  251.    But  when 

his  notes,  identifying  all  documentary  evidence, 

2  are  duly  certified  to  by  the  trial  judge,  the  tran- 
script thereof,  including  the  judge's  certificate, 

duly  certified  by  the  reporter,  may  become  written  evi 
dence.    Ross  v.  Loomis,  64  Iowa,  432;  Goetz  v.  Stufs- 
man,  73  Iowa,  693;  J5wr/igf<  v. Loughbridffe,87  Iowa,  324; 
To  secure  a  trial  de  novo,  however,  a  transcript 

3  of  the  evidence  must  be  on  file  within  six  months 
from  the  time  final  decree  is  entered.    Merrill  v. 

Bowe,  69  Iowa,  653;  Arts  v.  Culbertson,  73  Iowa,  13; 
Yetzer  v.  Wiles,  91  Iowa,  478;  Kavalier  v.  Machula,  77 
Iowa,  123;  Lumber  Co.  v.  Davis,  82  Iowa,  731;  Calef  v. 
Cole,  93  Iowa,  679;  Bank  v.  Redhead,  103  Iowa,  421. 
3ee  also  Dietz  v.  Pipe  Co.,  103  Iowa,  542. 
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II.  But  appellants  insist  that  they  are  entitled  to  a 
hearing  on  their  assignment  of  errors,  and  that  for  this 
purpose  the  evidence  is  properly  before  this  court.  The 
report  of  all  the  proceedings,  taken  down  in  shorthand, 
when  duly  certified  by  the  trial  judge  and  reporter,  con- 
stitute a  complete  bill  of  exceptions  in  an  action  at  law, 
if  filed  at  the  conclusion  of  the  trial.  The  time  for 
filing  the  transcript  is  not  limited  by  the  statute.  Ham- 
mond  i\  Wolf,  78  Iowa,  227;  Fleming  v.  Stearns,  79 
Iowa,  256;  Slone  v.  Berlin,  88  Iowa,  205;  Barber  v.  Scott, 
92  Iowa,  52.  That  a  different  rule,  however, 
4  obtains    in  equity,  is  recognized  in  these  cases. 

Formerly,  all  issues  of  fact,  whether  ordinary  or 
equitable,  were  tried  on  oral  evidence,  except  those  of 
actions  in  equity,  where  trial  on  written  evidence  was 
ordered  by  the  court  on  the  application  of  one  of  the 
parties,  made  at  the  appearance  term.  CJode  1873,  sec- 
tions 2741,  2742.  Under  these  sections  of  the  statute, 
the  rules  pertaining  to  the  preparation  of  the  record  in 
ordinary  actions  applied,  unless  trial  was  ordered  on 
written  evidence.  Cross  v.  Railway  Co,,  51  Iowa,  683; 
Lutz  V.  Kelly,  47  Iowa,  307.  Section  2741  was  amended 
by  chapter  83  of  the  Acts  of  the  Eighteenth  General 
Assembly,  limiting  trials  on  oral  evidence  to  ordinary 
actions.  Section  2742  was  also  amended  by  chapter  145 
of  the  Acts  of  the  Seventeenth  General  Assembly,  and 
again  by  chapter  35  of  the  Acts  of  the  Nineteenth  Gen- 
eral Assembly,  and  as  so  amended  is  as  follows:  "But 
in  equitable  actions,  wherein  issue  of  fact  is  joined,  all 
the  evidence  offered  in  the  trial  shall  be  taken  down  in 
writing,  or  the  court  may  order  the  evidence,  or  any  part 
thereof,  to  be  taken  in  the  form  of  depositions,  or  either 
party  may  at  pleasure,  take  his  testimony,  or  any  part 
thereof  by  deposition.  All  the  evidence  so  taken  shall 
be  certified  by  the  judge  at  any  time  within  the  time 
allowed  for  the  appeal  of  said  cause,  and  be  made  a  part 
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of  the  record  and  go  on  appeal  to  the  snpreme  court, 
which  shall  try  the  cause  anew/'  Attention  is  called 
to  the  change  in  these  statutes  in  Schmeltz  v.  Schmelfz, 
52  Iowa,  512.  The  authorities  upon  which  appellant 
relies  construed  the  section©  of  the  Code  of  1873  prior  to 
their  amendment  At  present  the  only  provision  con- 
cerning the  manner  of  trying  equitable  actions,  and  the 
preservation  of  the  evidence  taken,  as  a  part  of  the 
record,  which  shall  go  on  appeal  to  the  supreme  court, 
is  that  quoted.  The  law,  as  it  now  stands,  requires  such 
actions  to  be  tried  on  written  evidence,  and  no  motion 
for  that  purpose  is  required.  Hines  v.  Horner^  86  Iowa, 
594.  It  is  only  when  an  equity  case  is  tried  as  a  law 
action  that  the  rules  for  making  the  evidence  a  part  of 
the  record  in  such  an  action  apply.  The  issues  joined  in 
this  case  could  not  be  properly  heard,  save  in  a  court  of 
equity.  The  hearing  was  had  on  that  side  of  the  cal- 
endar. Objections  were  interposed  to  evidence,  but  no 
rulings  made,  or  exceptions  taken.  It  was  heard  in  the 
district  court  as  an  equitable  action,  and  the  defendants 
were  required,  in  order  to  make  the  transcript,  when 
duly  certified^  a  part  of  the  record  for  any  purpose  of 
appeal,  to  file  it  with  the  clerk  within  six  months  from 
the  time  final  decree  was  entered.  Having  failed  to  do 
so,  the  motion  to  strike  must  be  sustained.  Independ- 
ent  DisL  v.  Ross,  95  Iowa,  69;  Giltrap  v.  Walters,  77 
Iowa,  149;  Fritzler  v.  Robinson,  70  Iowa,  500;  Bryant 
V.  Fink,  75  Iowa,  516;  Frank  v.  Hollands,  81  Iowa,  164; 
McCormick  v.  Lundburg,  74  Iowa,  558. 

III.    The  only  purpose  of  an  assignment  of  errors 
in  an  action  heard  in  equity  is  to  point  out  the  errors 
of  law.     It  is  not  necessary  in  event  of  erroneous  rul- 
ings on  the  admissibility  of  evidence,  for  these 
5  can  only  be  determined  on  trial  de  novo;  for,  if  all 

the  evidence  is  not  before  the  court,  the  rulings, 
even  if  erroneous,  may  well  be  deemed  to  have  been 
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without  prejudice,  owing  to  the  presumption  in  favor  of 
the  correctness  of  the  court's  conclusions.  Nor  where 
judgment  ie  on  pleadings  is  an  assignment  of  error 
required.  Early  v.  Burt,  68  Iowa,  716;  Heidlebaugh  v. 
Wagner,  72  Iowa,  601.  See,  also,  Jordan  v.  Winter,  45 
Iowa,  65.  But  the  ruling  on  a  motion  or  demurrer  can 
only  be  brought  to  the  attention  of  this  court  on  error 
assigned.  Powers  v.  O'Brien  County,  54  Iowa,  501; 
Patterson  v.  Jack,  59  Iowa,  632;  Fink  v.  Mohn,  85  Iowa, 
739;  Marshall  v.  Westrope,  98  Iowa,  324;  Bank  v.  Pot- 

torfe,  96  Iowa,  354.  The  utility  of  an  assign- 
6  ment  of  error  in  a  cause  tried  in  equity  seems  to 

be  limited  to  rulings  affecting  the  pleadings 
or  the  decree  entered.  If  the  decree,  for  instance,  i» 
contrary  to  the  finding  of  facts  therein  contained,  it 
would  seem  it  might  be  corrected  on  assignment  of 
errors.  And,  where  the  relief  granted  in  the  decree  is 
not  warranted  by  the  pleadings,  might  not  the  remedy 
be  obtained  on  appeal,  through  an  assignment  of  error, 
without  the  complete  record?  No  such  errors  are  com- 
plained of,  however,  in  this  action,  and  those  assigned 
can  only  be  determined  from  an  examination  of  the  evi- 
dence. For  this  reason  the  motion  to  strike  the  assign- 
ment of  error  from  the  record  VTill  be  sustained.  As  the 
appellee  could  not  well  anticipate  what  the  rulings  of 
the  court  might  be,  and  in  view  of  the  time  the  appellant 
filed-  the  assignment  of  errors,  we  think  the  motion  to 
strike  the  appellee's  amendment  to  the  abstract  should 
be  overruled.— Afpiembd. 


A.  N.  AND  N.  A.  White  v.  G.  W.  Marquabdt  &  Sons,      los^  ijS 

-  «124  116 

Appellant. 

Corporatioiis:    powebs:    Stock  Liability.    A  corporation  organized 
to  do  business  as  a  dealer  and  jobber  in  jewelry  without  any  limita- 
tion as  to  the  kind  of  property  which  it  might  take  in  exchange  for 
Vol.  105  la— 10 


146  White,  et  al.  v.  Marquardt  &  Sons.     [105  Iowa 

1  its  merchandise,  cannot  escape  liability  as  a  stockholder  on  stock 
of  another  corporation  received,  in  exchange  for  its  jewelry,  on 
the  ground  that  it  had  no  power  to  acquire  such  stock,  where  it 
has  had  all  the  benefits  of  the  exchange  and  has  sold  the  stock 
received,  retaining  the  proceeds. 

TKA.N8FBS  OF  STOCK:    Recording.     A  purchaser  of  corporate  stock 
is  not  relieved  from  liability  as  a  stockholder  for  corporate  debts. 
%    simply  because  the  transfer  of  the  stock  was  not  recorded  in  the 
books  of  the  corporation. 

Apjpeal  from  Polk  District  Court. — Hon.  W.  P.  Conbad, 

Judge. 

Friday,  April  8,  1898. 

Action  at  law  to  recover  of  the  defendant  an 
amount  alleged  to  be  due  on  capital  etock  of  the  Zoolog- 
ical Park  Company  of  Des  Moines,  Iowa*  There  was  a 
trial  by  the  court  without  a  jury,  and  a  judgment  in 
favor  of  the  plaintiffa  The  defendant  appeals. — 
Affirmed. 

Bishop  y  Bo  wen  &  Fleming  for  appellant. 

Dowell  ik  Parrish  and  Earl  &  Prouty  for  appellees. 

Robinson,  J. — The  material  facts  involved  in  thie 
case  are  so  nearly  like  thoee  which  were  controlling  in 
the  case  of  White  v.  Green,  105  Iowa,  post,  thq^t  when  a 
re-hearing  was  ordered  in  that  case  a  re-hearing  was 
also  granted  in  this,  which  had  also  been  previously  sub- 
mitted, and  the  case  is  again  submitted  for  our  determi- 
nation. The  decision  announced  in  White  v.  Green,  so 
far  as  applicable,  must  control  in  this  case,  and  we  need 
not  repeat  what  was  there  said.  But  the  appellant  also 
relies  upon  defenses  not  involved  in  that  case,  which  we 
will  now  consider. 

I.  G.  W.  Marquardt  &  Sons  is  a  corporation,  and 
alleges  that  it  had  no  power  to  acquire  or  own  stock  of 
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any  other  corporation,  and  that  the  stock  in  question 
was  purchased  by  a  member  of  the  corporation  without 
authority.  The  evidence  shows  that  the  defendant  was 
organized  for  the  purpose  of  doing  the  business  of  a 
"dealer  and  jobber  in  jewelry,  including  all  such  kinds 
and  classes  of  merchandise  as  are  usually  handled  by 
the  largest  wholesale  jewelry  houses  in  the  United 
States,"  and  that  it  transacted  the  business  for  which  it 
was  organized.  It  purchased  the  stock  in  the  ordinary 
course  of  business,  exchanging  it  for  merchandise  in 
which  it  was  dealing.  Its  articles  of  incorporation  did 
not  impose  any  limitation  as  to  the  kind  of  property  it 
might  take  in  exchange  foi^  its  merchandise,  and 

1  the  shares  of  stock  it  received  were  property.  The 
contract  for  the  purchase  of  the  stock  was  made 

by  the  treasurer  of  the  defendant,  and  he  was  authorized 
to  and  did  act  for  the  defendant  in  tran-sacting  a  large 
share  of  its  business,  and  in  buying  and  selling  merchan- 
dise. The  sale  of  property  and  the  taking  in  exchange 
of  the  stock  in  question  were  within  the  authority  given 
him,  and  the  powers  he  habitually  exercised.  Moreover, 
the  transaction  was  fully  ratified  by  the  defendant,  and 
has  been  completed.  The  defendant  has  had  all  the 
benefits  conferred  by  the  exchange,  and  has  sold  the 
stock  which  it  received,  and  retains  the  proceeds  of  the 
sale.  Under  these  circumstances  it  cannot  successfully 
deny  that  the  purchase  of  the  stock  was  authorized  and 
valid.  Lumber  Co.  v.  Foster,  49  Iowa,  25;  Matt  v. 
Society,  70  Iowa,  461;  1  Morawetz,  Private  Corpora- 
tions, sections  431,  432. 

II.    The  books  of  the  Zoological  Park  Company  do 

not  show  that  five  of  the  sixteen  shares  of  its  stock  in 

controversy  were  ever  owned  by  the  defendant. 

2  It   appears  that   the  certificate  for  the  five 
shares  was  transferred  to  and  in  fact  owned  and 

held  by  the  defendant,  but  that  the  transfer  was  not 
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recorded  in  the  books  of  the  company,  and  when  defend- 
ant sold  the  stock  the  books  were  made  to  show  a  transfer 
from  the  person  from  whom  the  defendant  procured  the 
stock  to  the  one  to  whom  it  was  sold.  But  the  liability 
of  the  defendant  for  the  debts  of  the  company  did  not 
depend  upon  the  showing  as  to  a  transfer  of  the  stock 
which  was  made  by  the  books.  The  defendant  did  in 
fact  own  the  stock,  and  was  liable,  as  owner  on  account 
of  it.  Code  1873,  section  1082;  Spring  Co,  v.  Smith,  90 
Iowa,  331;  Bissell  v.  Heath,  98  Mich.  472  (57  N.  W.  Kep. 
585).  We  do  not  find  any  reason  for  disturbing  the  judg- 
ment of  the  district  court,  and  it  is  affirmed. 


Bank  of  Stbatton,  Appellant,  v.  S.  Dixon. 

{l05    148| 

|iii2  6SB4|  Cheeks:    indorsemknt:    Rights  of  Third  Parties.    An  agent  receiyed 

I06~~i48l  of  his  princi pal's  debtor  a  check  for  the  debt,  payable  to  him  as 

-^  ^^1  agent.    He  indorsed  the  check  as  agent  and  gave  it  to  the  debtor, 

1^  Sel  3    saying  that  he  wished  a  draft  instead  of  the  check     The  debtor 

105   148  took  the  check  and  purchased  a  draft  with  it.    There  was  nothing 

to  show  that  the  bank  had  any  knowledge  of  the  debtor's  want  of 
authority  to  put  the  check  in  circulation.  Held,  that  such  facts 
were  not  a  defense  to  an  action  by  the  bank  against  the  agent  as 
indorser  of  the  check,  the  defense  resting  on  the  ground  that  the 
indorsement  by  the  agent  amounted  to  surrendering  the  check  to 
its  maker.  % 

Judgment:  vacation.  Defendant  in  an  action  on  a  judgment  of 
another  state,  against  whom  judgment  by  default  is  rendered  is 
not  entitled  to  have  the  default  set  aside  on  the  mere  defense  of 
1  nul  liel  record,  under  Code  1873  section  3159,  providing  that  the 
judgment  shall  not  be  vacated  until  it  is  adjudicated  that  there  is 
a  "valid  defense"  to  the  action.  It  must  be  shown  that  petitioner  • 
was  not  indebted  to  judgment  plaintiff. 

Appeal  from  Jasper  District  Court. — Hon.  A.  R.  Dewey, 

Judge. 

Friday,  April  8,  1898. 

The  plaintiff  brought  this  action  upon  a  judgment 
of  the  district  court  of  the  state  of  Nebraska.  Defend- 
ant made  default,  and  judgment  was  rendered  against 
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him.  Thereafter,  by  petition,  he  set  up  that  he  had  been 
prevented  by  unavoidable  casualty  and  misfortune  from 
appearing  and  making  defense,  and  prayed  that  the 
default  ajQd  judgment  be  eet  aside.  Later,  an  amend* 
ment  was  made  to  the  petition,  and  to  the  pleading,  as 
amended,  a  demurrer  was  filed  by  plaintiff.  The  court 
overruled  the  demurrer,  and,  after  a  hearing,  set  aside 
the  default  and  judgment,  and  dismissed  plaintiff's  peti- 
tion. From  this  order  and  judgment  the  plaintiff 
appeals. — Reversed. 

H.  8.  Winslow  for  appellant. 
W.  0.  McElroy  for  appellee. 

Waterman,  J. — ^The  judgment  upon  which  plain- 
tiff's action  is  based  was  rendered  by  the  district  court 
of  Chase  county.  Neb.,  and  the  transcript  thereof,  which 
is  attached  to  the  petition  in  this  case,  discloses  that 
jurisdiction  was  taken  by  that  court  upon  the  following 
return  of  service:  "I  hereby  certify  that  on  the  17th 
day  of  July  1893, 1  served  the  within  writ  of  summons 
on  the  within-named  S.  Dixon,  by  leaving  for  him  at  his 
usual  place  of  residence,  in  Douglas  county,  Nebraska, 
a  true  and  duly  certified  copy  thereof,  with  all  indorse- 
ments thereon,  as  required  by  law.  George  A.  Bennett, 
Sheriff  Douglas  County,  Neb."  After  default  made  and 
judgment  entered  in  the  present  action,  defendant  insti- 
tuted a  proceeding  to  vacate  said  judgment,  under 
subdivision  7,  section  3154,  of  the  Code  of  1873,  alleging 
the  facts  which  he  claimed  amounted  to  unavoidable 
casualty  and  misfortune,  and  setting  out  a  defense 
which  he  had  to  the  original  claim  sued  upon.  He  also 
alleged  that  he  never  was  a  resident  of  the  state  of 
Nebraska,  that  the  return  of  service  on  the  summons 
from  the  Chase  district  court  was  false,  and  that  no 
notice  of  said  action  was  ever  served  upon  him. 
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II.  Evidence  was  introduced  and  a  hearing  had 
upon  thifi  application.  We  may,  for  present  purposes, 
admit  that  the  facts  alleged  by  the  defendant  in  excuse 
for  his  non-appearance  in  the  Jasper  district  court  (and 
which  we  need  not  set  out)  constituted  an  "unavoidable 
casualty  and  misfortune,"  within  the  meaning  of  those 
terms  as  they  are  employed  in  the  statute;  and  we  may 
also  assume  that  the  showing  in  support  of  the  plea  nul 
tiel  record  was  sufficient  to  open  the  Nebraska  judg- 
ment, and  admit  of  a  defense  being  interposed  to  the 
merits  of  plaintiff's  claim. 

III.  It  is  provided  in  secUon  3159,  Code  1873,  "The 
judgment  shall  not  be  vacated  on  motion  or  petition 
until  it  is  adjudged  that  there  is  a  valid  defense  to  the 
action  in  which  the  judgment  is  rendered."  This  sec- 
tion has  been  construed  in  the  following  cases,  among 
others:     Brewer  v.  Holborn,  34  Iowa,  473;  Dry  den  v. 

Wyllis,  51  Iowa,  534.    But  counsel  claims  that 
1  defendant  was  obliged  to  exhibit  no  defense,  save 

that  of  nul  tiel  record,  in  order  to  bring  himself 
within  the  terms  of  this  statute.  This  position  is  not 
tenable.  While  the  action  was  upon  the  judgment  of 
the  Nebraska  court,  yet,  if  a  plea  to  the  judgment  had 
been  held  good,  plaintiff  could  still  have  maintained  an 
action  upon  the  original  cause.  2  Black,  Judgments, 
864;  Whittier  v.  Wendell,  7  N.  H.  257.  And  under  our 
practice  this  might  have  been  done  by  an  amendment 
in  this  case.  The  proper  inquiry  on  the  application  to 
set  aside  this  judgment  was  not  whether  defendant  had 
a  technical  defense  to  plaintiff's  claim  in  that  form,  but, 
rather,  whether  he  could  show  facts  which  would 
reasonably  indicate  that  he  was  not  indebted  to  plain- 
tiff. The  purpose  of  section  3159  is  to  avoid  opening  a 
judgment  unless  it  appears  to  be  in  the  interests  of 
justice  to  do  so.  Before  the  court  acts  favorably  upon 
an  application  of  this  kind,  it  should  find  that  plaintiff 
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probably  has  secured  an  undue  advantage,  not  in  name, 
but  in  fact  Ae  an  illustration  of  the  disinclination  of 
the  courts  to  disturb  settled  controversies  without  a 
showing  of  substantial  merit  on  the  part  of  the  appli- 
cant, we  cite  Gerrish  v.  Hunt,  66  lo^a,  682.  Notwith- 
standing the  claim  of  counsel,  an  attempt  is  made  to 
present  a  showing  of  merit  for  defendant,  and  the  facts 
set  out  are  as  follows:  Defendant  was  the  agent  in 
Nebraska  for  the  Norwegian  Plow  Company,  and  as 
such  received  from  the  firm  of  A.  C.  Pence  &  CJo.,  debtors 
of  said  company,  a  check  payable  to  ^S.  Dixon,  Agt.,' 
and  drawn  on  the  Bank  of  Wauneta,  Defendant 
indorsed  the  check,  ^S.  Dixon,  Agt.,'  and  gave  it  to 
Pence,  saying  that  he  wished  a  draft  to  use,  instead  of 
a  check.  Pence  procured  a  draft  which  defendant  took. 
It  is  disclosed  in  the  exhibits  to  the  petition  that  plain- 
tiff bank  is  the  owner  of  the  check,  which  is  the  founda- 
tion of  the  present  claim.  On  the  hearing  to  vacate  the 
judgment  it  was  also  established  that  Pence  used  this 
check  to  purchase  of  plaintiff  the  draft  which  he  gave  to 
defendant.  Would  these  facts  constitute  any  defence 
to  plaintiff's  claim?  If  not,  then  the  trial  court  was  not 
warranted  in  setting  aside  the  judgment. 

IV.  It  is  claimed  by  defendant  that  the  facts  show 
the  check  was  surrendered  to  Pence.  But  it  is  a  third 
party  who  is  asserting  rights  here  based  on  that  instru- 
ment, and  there  is  no  evidence  of  any  knowledge  on  its 
part  that  Pence  lacked  authority  to  put  it  in  circulation, 
if,  indeed,  such  was  the  case.  It  is  not  contended 
2  by  defendant  that  the  character  of  his  indorse- 
ment relieved  him  from  personal  liability.  Such 
a  contention,  if  made,  would  be  readily  disposed  of  by  the 
priordecisionsof  this  court  Matthews  v.  Mattress  Co.f 
87  Iowa,  246;  Lee  v.  Percival^  85  Iowa,  639,  and  cases 
cited.  It  is  not  necessary,  in  order  to  hold  defendant 
personally  liable  on  his  indorsement,  that  we  go  to  the 
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extreme  of  the  rale  annoanced  in  these  cases,  and  we  d#i 
not  wish  to  be  undeietood  as  so  doing.  We  cite  these 
authorities  because  the  principle  we  apply  is  included 
in  the  doctrine  they  announce.  The  rule  to  which  we 
here  give  our  sanction  is  well  stated  in  1  Daniel^ 
Negotiable  Instruments,  section  301.  We  are  aware 
that  the  trial  court  was  not  called  upon  to  weigh  the 
evidence  nicely  in  order  to  determine  whether  a  defense 
was  nuule  out  Insurance  Co.  v.  Granger,  62  Iowa,  272. 
But  in  this  case  the  facts,  as  shown,  are  wholly  insuffi- 
cient to  bar  a  recovery  on  the  check.  They  do  not  tend 
to  show  that  defendant  is  not  indebted  to  plaintiff.  Our 
concluMon  is  that  the  trial  court  erred  in  setting  aside 
the  judgment,  and  in  dismissing  plaintiff's  action.  Its 
judgment  is  therefore  bbveesbd. 


State  op  Iowa,  Appellant,  v.  E.  E.  Alvbrsow. 

ii8  4W  ladlctmeiit:    bmbbzzlemknt.    An  indictment  for  embezzlement  by 

}§J  ^1  an  attorney,  of  money  entrusted  to  him  by  a  client,  need  not  set 

-JQ5  J -2  ^    ^^*  ^^®  ^^^  ^^  character  of  the  money  embezzled,  under  Code, 

131  678  1878,  section  4817,  proTidin?  that  in  an  indictment  for  embezzle- 

ment  it  shaU  be  sufficient  to  allege  the  embezzlement  to  have  been 

of  money  fi^enerally,  without  designating  its  particular  species. 

Same.    An   indictment   alleging   that  defendant  had  fraudulently 
emliezzled  "the  sum  of  $400.00"  of  the  money  receiyed  by  him  as 
1    attorney  at  la\y,  sufficiently  states  that  the  value  of  the  property 
alleged  to  have  been  embezzled,  exceeds  twenty  dollars. 

Appeal:    final  judgment.    An  order  sustaining  a  motion  in  arrest 
8    of  judgment  filed  by  one  guilty  of  embezzlement  and  ordering  bim 
to  be  held  to  appear  before  the  next  grand  jury  ia  a  Anal  iudgment 
from  which  the  state  may  appeal 

Appeal  from  lotoa  District  Court. — Hon.  M.  J.  Wadb, 

Judge. 

FRIDAY,  April  8, 1808- 
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Indictment  for  larceny.  Trial  to  jury,  and  a  verdict 
of  guilty.  Defendant  filed  a  motion  in  arrest  of  judg- 
ment, which  the  court  sustained,  and  the  state  appealed. 
— Reversed. 

Milton  Remley,  Attorney  General,  for  the  State. 
Hedges  &  Rumple  and  C.  S.  Lake  for  appellee. 

Granger^. — The  defendant  is  an  attorney  at  law, 
and  was  in  the  employ,  as  attorney,  of  Rosania  Meritt, 
executrix  of  the  estate  of  M.  Meritt,  deceased;  and  the 
Indictment  is  laid  under  section  3909  of  the  Code  of  1873, 
as  follows:  "If  any  attorney  at  law,  collector  or  other 
person,  who  in  any  manner  receives  or  collects  money 
or  any  other  property  for  the  use  of  and  belonging  to 
another,  embezzles  or  fraudulently  converts  to  his  own 
use  ♦  ♦  ♦  any  money  or  property  of  another, 
•  •  *  he  shall  be  deemed  guilty  of  larceny  and 
punished  accordingly.^  The  indictment  charges  that 
E.  E.  Alverson,  at  and  within  said  county,  ♦  ♦  ♦ 
"did  then  and  there,  by  virtue  of  his  said  employment 
as  attorney  at  law  of  Rosanna  Meritt  as  executrix  of  the 
estate  of  M.  Meritt,  deceased,  have,  receive,  and  take 
into  his  possession  as  attorney  at  law  as  aforesaid,  on  or 
about  the  following  dates,  to  wif  Then  follows  a 
statement  of  different  amounts  of  money  received,  with 
dates,  and  then  as  follows:  "Said  sums  amounting  to 
a  total  of  f  1,474.02;  the  particular  description  of  said 
money  being  to  this  grand  jury  unknown;  and  being  the 
property  and  moneys  of  the  said  Rosanna  Meritt  as  exe- 
cutrix of  the  estate  of  M.  Meritt,  deceased,  the  said 
defendant's  employer  as  attorney  at  law.  That  on  or 
about  the  fifth  day  of  February,  1897,  and  within  three 
jears  prior  to  the  finding  of  this  indictment,  he  did  then 
^KkA  tbere  luUitwfnlly,  feloniosuly,  and  fraudulenitly 
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embezzle  and  convert  to  his  own  u«e,  without  the  con- 
sent of  the  said  Rosanna  Meritt  as  executrix  of  the 
estate  of  M.  Merritt,  decea-sed,  his  employer,  the  sum  of 
four  hundred  dollars  of  the  moneys  above  received  by 
him  as  such  attorney  at  law,  and  belonging  to  Eosanna 
Meritt  as  executrix  as  aforesaid,  by  means  of  which  the 
said  E.  E.  Alverson  is  deemed  to  have  committed  the 

crime  of  larceny."    The  objection  to  the  indict- 
1  ment  is  that  there  is  no  allegation  that  the  value 

of  the  property  alleged  to  have  been  embezzled 
exceeded  twenty  dollars.  There  is  no  such  averment  in 
terms,  but,  if  stated  in  terms,  it  would  be  no  more  con- 
clusively pleaded  than  it  now  appears.  The  indictment 
surely  charges  that  four  hundred  dollars  of  money  was. 
embezzled.  Had  the  property  embezzled  been  other 
than  money,  its  value  would  have  been  its  worth  in 
money;  and  in  determining  the  fact  of  its  value  there 
would  be  no  inquiry  as  to  the  value  of  the  dollars  of 
money,  but  the  inquiry  would  be,  how  many  dollars  is 
the  property  worth?  and  its  value  thus  fixed  would  be 
the  lawful  value  for  the  purpose  of  fixing  the  grade  or 
degree  of  the  crime.  "The  money  of  account  of  this 
state  is  the  dollar,  cent,  mill,  and  all  public  accounts 
and  the  proceedings  of  all  courts  in  relation  to  money 
shall  be  kept  and  expressed  in  money  of  the  above 
denominations."  Section  2075,  Code  1873.  The  foregoing 
section,  were  it  not  otherwise  the  law,  requires  the  aver- 
ment as  to  the  value  in  an  indictment  to  be  expressed  in 
dollars  or  denominations  fractional  thereof.  We  do 
and  must  assume  that  the  word  "money"  in  the  indict- 
ments means  the  same  as  the  word  "money"  in  the  stat- 
ute. To  say  in  an  indictment,  in  effect,  that  a  dollar 
is  of  the  value  of  a  dollar,  would  be  meaningless,  and 
hence  useless.  For  such  purposes  the  law  fixes  the 
value  of  the  dollar  of  money,  makes  it  the  standard  of 
measurement,  and  to  require  proof  that  a  dollar  is  of  the 
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value  of  a  dollar  ie  as  unreasonable  as  to  require  proof 
that  a  pound  weighs  a  pound.  A  somewhat  conclusive 
test  of  what  should  be  in  the  indictment  as  to  the  value 
would  be  the  proof  neceeeary  to  sustain  the  indictment. 
If  the  proof  should  be  that  defendant  stole  or  embezzled 
one  hundred  dollars  of  money,  the  state  surely  would 
not  be  required  to  add  proof  to  show  that  one  hundred 
dollars  of  money  taken  was  worth  one  hundred  dollars 
of  money.  The  only  basis  for  argument  or  criticism 
against  the  indictment  comes  from  an  express  or  tacit 
assumption  that  what  was  taken  might  be  of  less  value 
than  money  in  its  legal  sense.  We  deal  now  with  the 
averments  of  the  indictment,  in  which  we  give  the  words 
"money''  and  "dollar''  their  statutory  meaning,  because 
used  to  express  that  meaning.  Whether  the  proofs 
would  sustain  the  averments  might  be  another  question, 
and  might  be  one  of  fact 

IL  It  is  further  urged  that  the  indictment  is 
insufficient  in  that  it  contains  no  allegation  of  the  kind 
or  character  of  the  property  received  by  defendant,  or 

embezzled  by  him.  The  argument  indicates  that 
2  what  is  meant  is  that  the  money  should  be 

described  as  to  its  kind  or  character.  This  is  an 
indictment  for  embezzlement,  so  committed  as  to  be 
deemed  larceny  and  punished  accordingly;  and,  being 
embezzlement,  it  comes  within  the  provisions  of  section 
4317,  CJode  1873,  as  follows:  "In  an  indictment  for  the 
embezzlement  or  fraudulent  conversion  of  money,  it 
shall  be  sufficient  to  allege  the  embezzlement  or  fraud- 
ulent conversion  to  have  been  of  money  generally,  with- 
out designating  its  particular  species;  and  proof  that 
the  defendant  embezzled,  or  fraudulently  converted,  any 
money  or  bank  notes,  will  be  sufficient  to  support  the 
averment,  although  the  particular  species  be  not 
proved."  It  is  difficult  to  add  anything  to  the  con- 
clusiveness of  the  section  itself.   The  indictment  alleges 
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the  embezzlement  to  have  been  of  money,  generally,  and 
the  statute  says  that  i6  sufficient  without  designating 
it«  particular  specie©;  that  is,  it  is  not  necessary  to 
specify  it  as  being  gold,  silver,  or  paper.  The  averment 
of  money,  generally,  is  sufficient.  Then  the  proof  must 
show  that  it  was  money  of  some  kind,  or  bank  notes; 
«uid  such  proof  supports  the  general  averment  as  to 
money,  without  proving  the  particular  species.  We 
think  the  indictment  sufficiently  states  the  offense. 

III.     It  is  said  this  court  is  without  jurisdiction 
because  there  was  no  final  judgment  in  the  case.    The 
record  shows  that  the  court  sustained  the  motion  in 
arrest   of  judgment,   and   ordered  the  defend- 
3  ant   held   to    appear    before    the    next    grand 

jury.  The  ruling  on  the  motion  put  an 
end  to  all  proceedings  on  that  indictment  But  for 
the  order  requiring  him  to  be  held  for  appear- 
ance before  the  next  grand  jury,  a  discharge  would  have 
followed  the  ruling  on  the  motion.  In  fact,  the  ruling 
did  operate  to  discharge  the  defendant  from  further 
prosecution  in  the  pending  case,  and  it  was  a  final  adjud- 
ication of  the  rights  of  the  parties  in  that  action,  and 
hence  it  was  a  judgment  Section  2849,  CJode  1873.  We 
assume  from  the  abstract  that  the  records  of  the  district 
court  show  the  order  sustaining  the  motion,  and  also 
the  order  committing  the  defendant  to  bail  to  await 
further  action  by  the  grand  jury.  As  it  was  a  final 
adjudication  in  this  case  in  the  district  court,  it  was  a 
judgment,  in  legal  contemplation.  The  legal  effect  of  the 
ruling  was  that  no  cause  of  action  existed,  and  that  was 
determinative  of  every  question  involved  on  the  trial. 
No  particular  form  is  necessary  to  a  judgment  Taylor 
V.  Runyon,  3  Iowa,  474.  If  the  record  entry  is  such  that 
the  law,  when  applied  to  it,  grants  or  denies  the  relief 
sought,  it  is  a  judgment  In  this  case  the  law  gives  such 
effect  to  the  record  entry  as  to  discharge  the  defendant 
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from  further  appearance  to  the  indictment.  That  it  is 
the  duty  of  the  court  to  order  the  defendant  discharged, 
where  the  facts  stated  in  the  indictment  do  not  consti- 
tute a  punishable  offense,  when  not  held  for  further 
appearance,  see  Code  1873,  section  4450.  Our  conclusion 
is  that  the  court  erred  in  sustaining  the  motion  in  arrest 
of  judgment,  and  its  action  in  so  doing  is  reversed. 


National  Horse  Importing  Company  v.  F.  H.  Novak, 
et  al.,  Appellants. 

InBtraetlon  Constmed;  implied  warranty.  In  an  action  to  recoyer 
the  price  of  a  stallion,  an  instruction  that,  if  defendant  purchased 
said  horse  for  breeding  purposes,  which  was  known  to  plaintiff, 
and  the  horse  was  not  suitable  for  that  purpose,  then  there  would 
t  be  a  partial  failure  of  consideration,  and,  if  so,  tke  jury  would  have 
to  determine  how  much  less  he  was  worth  by  reason  of  such 
failure,  submits  to  the  jury  in  effect,  the  question  of  implied 
warranty. 

False  Representation:    scienter.    A  failure  of  evidence  tending  to 
show  scienter  justified  a  court  in  refusing  to  submit  to  the  jury 
8    the  issue  of  false  and  fraudulent  representations  in  the  sale  of  a 
horse,  in  an  action  to  recover  the  purchase  price  thereof. 

Amendments:  discretion.  Leave  to  file  an  amendment  setting  up  an 
entirely  new  and  distinct  issue  of  which  applicant  knew  all  time 
1  may  properly,  be  refused  in  the  discretion  of  the  court,  when 
asked  at  the  conclusion  of  the  evidence  on  a  second  trial,  no  good 
reason  appearing  for  not  filing  the  same  earlier,  and  the  refusal 
being,  moreover,  without  prejudice. 

Bill  of  Exception:  time  of  filing.  A  bill  of  exceptions  filed  March 
81st,  is  filed  in  time  where  the  verdict  was  rendered  the  preced- 
ing December  2d,  and  a  motion  for  new  trial  was  filed  December 
6  14th,  and  submitted  January  4th,  and  overruled  March  7th,  at 
which  time  the  court  by  consent  of  the  parties  allowed  sixty  days 
to  prepare  and  file  the  bill  of  exceptions.  Time  so  given  is 
computed  from  the  date  of  making  the  order  and  not  with  refer- 
ence to  the  term  at  which  the  case  was  tried. 

Hew  trial:    newly  discovered  evidevoe:    Discretion.    A  new  trial 

hould  be  granted  to  defendant  in  an  action  on  a  note,  fdr  newly 

discovered  evidence  that  a  given  stallion  was  sold  to  defendant  at 

the  time  the  note  was  dated,  that  such  stallion  was  not  a  good 
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4  breeder  and  that  plaintiflTs  agent  knew  such  fact  from  actual 
observation  and  from  statements  made  to  him  bj  persons  who  had 
bred  their  mares  to  the  horse  and  that  such  agent  had  made 
admissions  that  he  had  had  ''trouble^  with  the  stallion,  though  the 
granting  of  such  new  trial  rests  largely  in  discretion. 

Appeal  from  Johnson  District  Cowr^.— Hon.  M.  J.  Wade, 

Judge. 

Friday,  April  8, 1898. 

Action  at  law  upon  a  promissory  note  made  and 
executed  by  defendants,  F.  H.  and  Frank  Novak. 
E>efense,  false  and  fraudulent  representations  and 
breach  of  warranty  in  the  sale  of  a  stallion  for  a  part 
of  the  purchase  price  of  which  the  note  was  given. 
Defendants  also  plead  a  counter-claim  for  breach  of 
warranty.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiff,  and  defendants  appeal. — Reversed. 

Bailey  &  Murphy  for  appellants. 

Ranck  &  Bradley,  John  J.  Ney  and  Hubert  Remley 
for  appellee. 

DeemeRjC.  J. — The  appellants,  or  one  of  them,  pur- 
chased two  etallions  of  appellee,  one  known  as  "Prince 
Rupert,^'  and  the  other  as  "Harvester'';  and  one  of  the 
issues  in  the  case  was  as  to  which  horse  the  note  was 
given  for.  The  jury  found  specially  that  it  was  given 
for  "Prince  Rupert,"  and  that  appellant  Frank  Novak, 
Sr.,  signed  the  note  as  surety  only.  Appellants  contend 
that  the  evidence  shows  without  dispute  that  the  note 
was  given  for  "Harvester."  We  do  not  agree  with  them 
in  this  contention.  The  evidence  was  in  conflict,  and 
the  finding]:  is  not  without  support. 

II.  There  were  two  trials  of  the  case,  and  at  the 
conclusion  of  the  appellants'  evidence  upon  the  last 
trial,  defendant  Novak,  Sr.,  offered  an  amendment 
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to  his  answer  pleading  that  he  signed  the  note  as 
enrety  after  it  had   been  fully  executed  and 
1  delivered,  and  that  there  was  no  consideration  for 

his  contract.  The  only  excuse  for  not  filing  it  at 
an  earlier  day  was  that  he  was  unacquainted  with  legal 
proceedings,  and  supposed  his  attorneys  had  obtained 
knowledge  of  the  facts,  and  had  filed  such  an  answer. 
The  trial  court  refused  to  consider  the  amendment,  and 
of  this  complaint  is  made.  While  the  rule  is  to  allow 
amendments,  and  to  refuse  them  the  exception,  yet  the 
trial  court  is  necessarily  vested  with  a  large  discretion 
in  such  matters,  and  this  court  will  not  interfere  in  the 
absence  of  a  showing  of  legal  abuse  of  this  discretion. 
Heusinhrld  v.  Insurance  Co.,  96  Iowa,  224.  ^  There  is  no 
such  showing  in  this  case.  The  amendment  tendered 
an  entirely  new  and  distinct  issue  after  the  case  had 
once  been  tried,  and  at  the  conclusion  of  defendant's 
evidence  upon  the  second  trial.  No  good  reason  appears 
for  not  filing  it  before  that  time.  Indeed,  it  appears  that 
defendant  knew  of  the  defense  at  all  times,  and  that 
either  he  or  his  counsel  were  negligent,  or  that  they 
had  a  "masked  battery,"  which  they  did  not  uncover 
until  the  last  moment.  In  either  event  the  trial  court 
was  justified  in  not  considering  it.  Moreover,  the  jury 
specially  found  the  note  was  given  for  the  stallion 
"Prince  Rupert,"  and  not  for  "Harvester.*'  If  it  was  so 
given,  then  it  clearly  appears  from  the  evidence  that  it 
was  signed  by  Novak,  Sr.,  at  the  time  of  the  trade,  and 
upon  an- express  agreement  that  it  should  be  so  signed; 
so  that,  in  any  event,  there  was  no  prejudice  in  refusing 
the  amendment 

III.  Error  is  predicated  upon  the  alleged  refusal 
of  the  court  to  submit  the  question  of  implied  warranty 
to  the  jury.    If  it  be  conceded  that  the  pleadings  raise 
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such  an  issue, — a  proposition  which  is  by  no 
means  free  from  doubt,— yet  we  find  that 
2  the  court  gave  the  follovring  instructions: 
'*(24)  It  is  the  law  that,  if  defendants  pur- 
chased said  horee  expressly  for  breeding  purposes, 
and  the  company  knew  the  purpose  for  which  he  was 
being  bought,  and  knew  that  the  defendants  were  buy- 
ing and  fixing  the  price  upon  him  with  reference  to  that 
express  purpose,  and  if  he  was  not  reasonably  suitable 
for  the  purposes  for  which  he  was  bought  and  sold  as 
aforesaid,  then  there  would  be  a  partial  failure  of  con- 
sideration, and  the  same  is  properly  urged  as  a  defense 
herein."  "(26)  Now,  the  purchase  price  of  the  horse 
^Harvester'  was  $600,  and  for  the  purpose  of  this 
defense  you  will  have  to  consider  the  f 400  not  repre- 
sented by  this  note  as  paid;  and  if,  as  aforesaid,  there 
was  a  failure  of  consideration  because  he  was  not 
reasonably  suited  for  the  purposes  for  which  he  was 
bought  and  sold,  you  will  have  to  determine  how  much 
less  was  he  worth  by  reason  of  such  failure  than  the  pur- 
chase price  |600;  that  is  to  say,  the  purchase  price  belUg 
$600,  how  much,  if  any,  less  than  that  amount,  was  he 
worth  by  reason  of  the  defects  complained  of?"  These 
instructions  were  in  line  with  the  one  asked  by  appel- 
lants, and  while  they  do  not,  in  terms,  relate  to  an 
implied  warranty,  yet  such  is  clearly  their  effect;  and 
the  fact  that  the  court  said  that  such  defense  would,  if 
established,  amount  to  a  partial  failure  of  consideration, 
does  not  alter  the  case.  The  jury  evidently  found  there 
was  noim plied  waiTanty,  and  noprejudice resulted  from 
the  court's  failure  to  state  that  the  breach  of  such  a 
warranty  might  be  considered  the  basis  for  a  counter- 
claim. Aside  from  this,  however,  the  answer  was  much 
like  the  pleading  filed  by  the  defendants  in  the 
case  of  Humbert  v.  Larson,  89  Iowa,  258,  wherein 
we  held  that  no  implied  warranty  was  pleaded.   We  are 
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not  called  upon  to  determine  whether,  under  the  facts 
as  claimed  by  appellants,  there  was  an  implied 
warranty. 

IV.  Appellants  pleaded  false  and  fraudulent  rep- 
resentations in  the  sale  of  the  horse  "Harvester."  The 
trial  court  directed  the  jury  not  to  consider  this  issue, 

and  of  this  complaint  is  made.  That  appellee's 
3  agent  stated  that  the  horse  was  a  good  breeder 

at  or  about  the  time  he  sold  him  is  conceded,  but 
we  think  there  was  such  a  failure  of  evidence  tending  to 
show  scienter  as  that  the  court  was  fully  justified,  under 
the  rule  announced  in  Meyer  v.  Houck,  85  Iowa,  319,  in 
refusing  to  submit  this  issue  to  the  jury. 

V.  One  of  the  grounds  of  the  motion  for  a  new 
trial  was  newly-discovered  evidence.  The  aflSdavit  of 
the  witness  whose  evidence  it  is  claimed  was  newly  dis- 
covered discloses  that  he  had  charge,  as  agent  and  ser- 
vant, of  appellee,  of  the  stallion  "Harvester,"  with 
otherS)  during  the  year  1889  and  a  jmrt  of  the  year 
1890,  and  that  said  stallion  was  sold  to  appellants  at 
the  time  the  note  in  suit  was  dated.  This  affidavit 
further  shows  that  the  stallion  was  not  a  good  breeder, 
and  that  the  agent  of  appellee  who  sold  him  knew  of 
that  fact  from  actual  observation,  as  well  as  from  state- 
ments made  to  him  by  persons  who  had  bred  their  mares 
to  the  horse.  It  also  appears  that  this  same  agent  made 
statements  to  the  witness  in  which  he  admitted  that 

they  "had  had  trouble  with  ^Harvester.' "  This 
4  evidence  would  be  so  clearly  competent  on  the 

issue  of  false  and  fraudulent  representations  that 
no  space  need  be  taken  for  the  discussion  of  that  ques- 
tion. The  showing  of  diligence  in  attempting  to  obtain 
this  evidence  is  sufficient,  and  we  are  constrained  to 
hold  that,  while  the  matter  of  granting  a  new  trial  upon 
such  a  ground  is  largely  a  matter  of  discretion  in  the 
Vol.  105  la- 11 
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trinl  court,  yet  that  the  motion  in  this  ease  ought  to 
have  been  sustained. 

VI.     Appellee  has  filed  a  motion  to  strike  the  evi- 
dence from  the  record,  for  the  reason  that  the  bill  of 
exceptions  was  not  signed  and  filed  within  the  time 
allowed  by  law.    The  jury  returned  their  verdict 
5  on  December  2, 1895.    On  December  14th,  defend- 

ants filed  their  motion  for  a  new  trial.  This 
motion  was  amended  from  time  to  time,  and  was  not 
submitted  to  the  court  until  the  next  term  succeeding 
the  one  at  which  the  case  was  tried.  January  4,  189G, 
the  motion  was  submitted,  and  on  March  7th  it  was 
overruled.  At  the  time  of  the  overruling  of  the  motion 
judgment  was  entered  on  the  verdict;  and  on  the 
same  day,  by  consent  of  parties,  the  court  gave  defend- 
ants sixty  days  to  prepare  and  file  a  bill  of  exceptions. 
The  bill  w^as  signed  and  filed  March  31, 1896.  The  claim 
that  the  bill  should  have  been  filed  with  reference  to  the 
term  at  which  the  case  w^as  tried  is  writhout  merit.  Etter 
v.  O^Neii  83  Iowa,  656.    The  motion  is  overruled. 

Other  matters  presented  in  argument  need  not  be 
considered,  for  they  will  not  arise  upon  a  re-trial.  For 
the  error  pointed  out,  the  judgment  Isreversed. 


State  of  Iowa  v.  Leonard  W.  Healy,  Appellant. 

Murder:  suffiency  of  evidence.  Two  policemen  were  shot  in  eer- 
1  tain  railroad  yards.  One  was  killed  outright,  but  before  the  other 
expired  he  indicated  by  signs  that  they  had  been  shot  u  ithin  a  pas- 
senger coach,  by  two  men  who  had  escaped.  A  witness  saw  two 
men  run  a  a  ay  immediately  after  the  shooting,  and  their  tracks 
were  found.  He  was  eight  and  one-half  feet  from  the  men,  and 
identified  one  as  R.,  and  described  the  other  as  of  size  and  dress 
similar  to  defendant.  A  window  in  the  coach  was  broken  out, 
which  a  witness  heard  done  immediately  after  the  shooting,  and 
there  were  blood  stains  on  the  coach  'i'he  bullets  shot  were  thirty- 
eight  caliber,  and  a  thirty -eight  caliber  revolver  was  found  ne\t 
day  not  far  from  the  coach.    It  was  of  blue  steel,  and  bloody,  and 
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bullets  therein  were  battered  at  the  ends  Two  nights  before  the 
killing  defendant  was  at  an  hotel,  where  the  clerk  took  from  him 
a  blue  steel  reyolver  and  in  removing  the  bullets  therefrom  he 
battered  the  ends  The  clerk  returned  the  revolver  the  next 
morning  with  the  bullets  replaced,  defendant  claiming  it  as  his 
property.  The  clerk  identified  the  revolver  found  as  that  of 
defendant.  Defendant  and  R.  robbed  several  people  on  the  night 
]  re  .ious  to  the  shooting,  and  the  policemen  killed  were  notified  of 
this  fact.  Defendant  and^R  were  seen  together  after  the  shooting 
at  different  times  and  places  until  arrested.  When  arrested,  they 
were  told  that  they  answered  the  description  of  the  persons  who 
killed  the  policemen,  and  were  arrested  for  that  reason  Defend- 
ant instantly  inquired  with  anxiety  whether  both  were  dead  He 
also  admitted  being  at  said  hotel  on  the  night  mentioned,  and  that 
his  revolver  was  taken  from  him.  Heldj  that  the  evidence  sup- 
ported a  conviction  for  murder. 

Evidence..  Kvidence  that  defendant,  charged  with  murder  of  special 
policeman  and  two  other  persons  had  held  up  different  persons 

3  shortly  before  the  crime  was  committed,  is  admissible  to  show 
that  such  policemen  had  the  right  to  arrest  them,  and  that  defend- 
ant had  a  motive  to  resist. 

Same.  Evidence  that  a  special  policeman  for  whose  murder  defend- 
ant is  on  trial,  said  a  short  time  before  the  crime  was  committed 

2  that  he  was  looking  for  some  parsons  who  were  "holding  up"  peo- 
ple in  the  neighborhood,  and  that  they  could  not  be  far  away,  is 
admissible  to  sliow  what  such  policeman  was  doing  at  the  time  of 
the  murder. 

Appeal  from  Dubuque  District  Court — Hon.  John  J' 
Ney,  Judge. 

Friday,  April  8,  1898. 

Leonard  W.  Ilealey,  Hugh  Robbard,  and  James 
Kent  are  accused  in  the  indictment  of  having  murdered 
Theodore  Frith,  April  14,  1893.  The  defendant  Healey 
had  a  separate  trial,  and,  upon  conviction,  waa  sen- 
tenced to  iniprijsonment  in  the  penitentiary  for  life.  He 
appeals.—  Affirmed. 

No  argument  for  the  state  or  the  defendant. 
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Ladd,  J. — On  Friday  morning,  April  14,  1893,  at 
about  2  o'clock  a.  m.  Tlieodore  Frith  and  Henry  Tal- 
cott,  special  policemen  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company,  were  ehot  and  killed  in  its 
yards  at  Dubuque.  When  found,  Talcott  was 
1  lying  dead  on  the  platform  at  the  north  end  of 

the  passenger  coach  No.  117,  and  the  bullet, 
which  had  passed  into  his  eye  and  through  the  brain, 
was  found  in  the  car.  Frith  was  shot  in  the  mouth,  and 
was  about  two  hundred  feet  from  this  coach.  He  was 
unable  to  talk,  and  made  himself  understood  by  signs 
only.  He  motioned  to  the  passenger  coach,  i>ointed  to 
the  body  of  Talcott,  and  indicated  by  signs  that  both  had 
been  shot  by  two  men  within,  and  that  these  men  had 
gone  out  of  the  south  end  towards  the  street.  Immedi- 
ately after  doing  this  he  expired.  The  bullet  entering 
him  was  broken  in  two  pieces,  and  undoubtedly  caused 
his  death.  A  ball  also  passed  along  his  back  without 
serious  injury.  Three  shots  were  heard.  William 
Luther  saw  two  men,  immediately  after  the  shooting, 
run  around  the  corner  of  a  stock  car  near  by  and  over  a 
cinder  dump.  The  headlights  of  two  engines,  about 
three  hundred  feet  away,  were  turned  somewhat  in  that 
direction.  He  w^as  eight  and  one-half  feet  from  the  men 
when  passing,  but  able  to  identify  Robbard,  who 
stopped  and  looked  at  him,  as  one  of  them,  and  describes 
the  other  as  of  size  and  dress  similar  to  that  of  Healey. 
The  window  in  the  south  end  of  the  car  was  broken  out, 
and  this  was  heard  done  by  one  of  the  witnesses  immedi- 
ately after  the  shooting,  and  there  were  blood  stains  on 
the  door  post,  and  also  on  the  steps  of  the  platform.  The 
door  was  fastened  and  cnsliions  piled  against  it  as 
though  made  for  a  bed.  Near  the  other  end  of  the  car 
the  seats  had  been  turned  and  the  cushions  laid  length- 
wise.   These  cushions  were  bloody,  and  the  bulPs  eye  of 
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a  lantern  and  a  chisel  were  lying  near  by.  The  half  of  a 
cigar  was  also  found.  A  fire  had  been  built  in  the  stove, 
and  the  kindlings  were  not  all  consumed.  The  tracks  of 
two  men  were  traced  from  the  south  end  of  the  pass- 
enger coach  around  the  corner  of  the  stock  car,  where 
seen  by  Luther,  and  over  the  cinder  dump.  The  bullets 
were  38  caliber,  and  a  38-caliber  revolver  was  found 
the  next  day  in  a  pile  of  flues  near  the  boiler  house,  not 
far  from  the  coach  referred  to.  This  revolver  was  of 
blue  steel  and  bloody.  The  bullets  therein  were  bat- 
tered at  the  ends.  The  accused  were  at  Shea's  Hotel 
Wednesday  night,  and  Humble,  the  clerk,  took  from 
Robbard  three  revolvers.  One  of  these  was  of  blue  steel 
and  in  removing  the  bullets  therefrom  Humble  battered 
the  ends.  When  he  returned  them,  with  the  bullets 
replaced,  on  the  following  morning,  Eobbard  kept  a  38- 
calibre,  and  turned  this  one  over  to  Healey,  who  had 
already  claimed  it  as  his  own  property.  In  that  found 
the  bullets  were  al«o  battered,  and  Humble  identifies  it 
as  that  of  Healey  as  positively  as  such  articles  may  be. 
Between  ten  and  eleven  o'clock  Thursday  night  these 
three  men  are  proven  to  have  held  up  Jones,  a  call  boy 
in  the  employ  of  the  Illinois  Central  Railroad  Company, 
David  McDonald,  and  Henry  Greiger,  and  of  attempting 
to  hold  up  M.  S.  Hardie.  In  these  transactions  Healey 
drew  his  revolver  and  compelled  his  victims  to  hold  up 
their  hands,  while  the  others  went  through  their 
pockets.  The  occurrences  were  promptly  reported  to 
the  police  and  search  immediately  begun.  Frith  and 
Talcott  were  notified  of  the  facts,  given  a  description  of 
the  men  and  asked  to  keep  watch  for  them,  by  the 
marshal.  They  immediately  began  searching  the  yards 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Com- 
pany. Two  strangers  were  seen  going  towards  coach 
Ko.  117  about  five  minutes  before  Frith  and  Talcott 
went  in  that  direction  and  only  a  few  minutes  before  the 
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shooting.  Three  were  seen  in  that  vicinity,  the  one 
separated  from  the  others.  Robbard  and  Healej^  were 
seen  together  at  Peosta,  about  eight  miles  from 
Dubuque,  early  on  the  morning,  and  at  Epworth  about 
noon,  of  the  day  after  the  shooting.  The  marshal  at 
Epworth  pursued  them,  and  they  refused  to  obey  his 
orders  to  surrender,  although  fired  upon.  They  are 
shown  to  have  been  together  at  different  times  and 
places  until  finally  arrested,  on  Sunday,  near  Greeley, 
by  the  city  marshal  of  that  place.  The  defendant  Healey 
was  told  by  Baxter,  a  detective,  for  the  first  time  on  Mon- 
day, that  the  two  answered  the  descriptions  of  the 
persons  who  had  killed  the  policemen  at  Dubuque,  and 
for  this  reason  they  were  arrested.  Healy  instantly 
inquired  with  anxiety  Avhether  both  were  dead,  wanted 
the  description,  and  then  refused  to  talk  further,  for 
fear  of  criminating  himself.  He  mentioned,  however, 
that  he  had  been  at  Shea's  Hotel  on  Wednesday  night, 
and  of  having  trouble  there,  in  which  his  revolver  was 
taken  from  him  while  asleep,  and  also  said  he  had  sold 
it  in  Dubuque  Friday  morning  for  one  dollar  and 
twenty-five  cents,  though  he  was  unable  to  say  where  or 
to  whom.  The  accused  had  been  in  Dubuque  since  Mon- 
day before  the  killing  without  any  known  busine^ss,  and 
guarded  against  making  acquaintances.  These  are  sub- 
stantially the  facts  upon  which  conviction  was  had.  The 
defendant  did  not  speak  in  his  own  behalf.  When  the 
evidence  had  been  introduced,  by  motion,  and  also  an 
instruction,  the  court  was  asked  to  direct  the  acquittal 
of  the  defendant  because  of  the  alleged  insufficiency  of 
the  evidence.  The  facts  shown,  unexplained,  might  well 
lead  to  the  conclusion  that  Healey  was  associated  with 
Eobbard  in  the  commission  of  the  crime.  There  was 
no  question  but  that  he  was  with  him  until  eleven 
o'clock  that  evening,  had  been  engaged  with  him  in  the 
commission  pf  the  crimes  of  robbery,  and  had  the  same 
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motive  for  concealing  hi-s  whereabouts  and  in  resisting 
arrest  when  pursued.  Luther,  though  not  identifying 
him,  correctly  describes  him  when  passing  the  car  with 
Robbard.  The  finding  of  the  bloody  revolver  near  the 
scene,  with  the  battered  bullets  corresponding  with 
Healey'e  is  a  remarkable  coincidence,  even  though  there 
is  no  positive  identification.  The  evidence  shows  that 
these  men  were  together  fleeing  from  Dubuque  from 
early  Friday  morning  till  arrested.  The  anxious  inquiry 
of  Healey  whether  both  were  dead,  indicated  pi^r.sonal 
knowledge  of  the  transaction  on  his  part,  for  had  he 
learned  elsewhere,  the  death  of  both  would  have  been 
known.  The  evidence  was  such  that  the  jury  might 
conclude  that  the  defendant  either  killed  or  aided  and 
abetted  Kobbard  in  the  murder  of  not  only  Frith,  but 
Talcott  as  well.  / 

II.  We  have  only  the  record  of  the  conviction  and 
the  bill  of  exceptions  before  us  and  are  unaided  by  argu- 
ment. A  careful  examination  of  the  record,  however, 
convinces  us  the  defendants  rights  were  fully  guarded. 
The  attorney  appointed  by  the  court  to  defend  Healey 
presented  all  proper  objections  and  carefully  protected 
the  record.  M.  F.  Kelly  when  on  the  stand  was  asked 
this  question:  "At  the  time  that  Frith  asked 
2  you  if  you  had  seen  any  parties,  what,  if  any- 

thing further  did  he  say  as  to  who  the  parties 
were  or  what  he  wanted  with  them?"  And  over  the 
objection  of  the  defendant  answered:  "Why,  he  told  me 
that  he  was  looking  for  some  parties  that  were  holding 
up  people  around  there,  and  he  stated  that  they  were 
holding  up  i)eople  around  the  city,  and  that  he  said  that 
he  thought  they  couldn't  be  far  away,  and  he  said  he 
understood  they  were  in  the  yard,  and  he  said  they 
couldn't  be  far  away."  This  occurred  about  ten  minutes 
before  the  shooting.  Similar  questions  were  asked  Smith 
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and  Williams,  and  like  answers  pemaitted.  These  rul- 
ings are  vindicated  by  the  eleventh  instruction,  wherein 
the  jury  were  told:  "The  evidence  was  admitted  under 
the  rule  that  what  Frith  and  Talcott  «aid  was  a  part  of 
what  they  were  doing,  and  explanatory  of  it,  and  for  no 
other  purpose,  and  what  Frith  and  Talcott  were  doing 
at  this  time  is  a  matter  proper  for  you  to  consider  with 
the  other  facts  in  the  case  established  by  the  evidence." 

III.  The  witnesses  Jones,  McDonald,  Geiger,  and 
Hardie  were  permitted  to  testify,  over  the  objection  of 
the  defendant,  that  Healey,  Kobbard,  and  another  had 
held  them  up  between  ten  and  eleven  o'clock  previous 

to  the  killing.  Again,  the  ground  for  receiving 
3  this  evidence  is  clearly  stated  by  the  court  in  it& 

sixth  instruction,  wherein  it  is  said:  "This  evi- 
dence has  been  admitted  in  this  case,  not  to  show  that 
the  accused  are  bad  men,  devoid  of  a  proper  sense  of 
social  duty,  and  therefore  more  likely  than  other  or 
better  men  to  have  killed  Frith,  but  to  show  that  Frith, 
if  he  was  attempting  to  arrest  the  accused,  had  the  right 
to  do  so,  and  that  the  accused  had  a  motive  to  resist  such 
arrest.  Frith  and  Talcott  were  private  citizens,  and  not 
officers,  and,  to  justify  them  in  attempting  to  arrest 
the  accused,  it  must  appear  from  the  evidence  that  the 
felony  of  robbery,  or  attempt  to  rob,  had  been  committed 
by  tli^e  accused,  and  that  Frith  and  Talcott  had  been 
informed  of  that  fact,  and  had  reasonable  grounds  to 
believe  that  the  accused  were  guilty  thereof."  The  rel- 
ative duties  and  rights  of  the  deceased  and  the  accused 
were  then  defined  in  event  an  arrest  were  attempted. 
This  undoubtedly  correctly  states  the  law,  and  the  cir- 
cumstances shown  warranted  the  introduction  of  the 
evidence  and  the  instruction  given. 

IV.  We  have  noticed  the  main  errors  pointed  out  in 
the  motion  for  a  new  trial.  There  are  forty-six  grounds 
Bet  out  in  this  motion,  and  we  have  examined  each  one 
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with  care,  and  find  no  error  prejudicial  to  any  right  of 
the  defendant.  The  instructione  given  include  those 
requested,  in  eo  far  as  correctly  stating  the  law 
applicable  to  the  case,  and  are  as  favorable  to  the 
defendant  as  he  had  the  right  to  have  them.  The  judg- 
ment must  be  affirmed.— Affirmed. 


State  of  Iowa  v.  E.  J.  Chingren,  Appellant.  m  ui\ 

U6   681 

False  Pretenses:  scienter:  Eoidence,  In  a  prosecution  for  cheat-  jios  i^ 
ing  by  pointing  out  to  prosecutor  a  wrong  tract  of  land  in  a  trans-  lllZ_^ 
2  actio  1  where  land  was  traded  for  goods,  evidence  that  defendant 
had  pointed  out  the  same  land  to  another,  and  said  that  about 
.  twenty  acres  of  it  was  in  the  slough,  is  admissible  on  the  question 
of  know.'ei^e,  where  defendant  testified  that  lie  did  not  know  the 
corners  and  lines  of  the  land  which  he  was  trading. 

Mailers  of  common  knowledge.    Evidence  that  it  is  the  custom  to  mark 

up  the  price  of  land  when  it  is  being  traded  for  goods  is  properly 

1    excluded  on  a  trial  for  cheating  by  false  pretenses,  as  it  is  a  mat- 

.  ter  of  common  knowledge  that  in  the  making  of  exchanges  of 

property  the  prices  are  not  fixed  at  cash  values. 

Admissions.    Evidence  that  defendant  charged  with  obtaining  a  stock 

of  merchandise  by  false  pretenses  had  stated  to  a  specified  witness* 

5    soon  after  the  trade,  that  he  had  invoiced  part  of  the  goods  and 

that  they  amounted  to  nine  hundred  dollars  is  admissible  to  rebut 

evidence  by  defendant  that  the  goods  were  of  little  value. 

Same,    Evidence  of  statements  made  by  defendant  showing  the  value 
8    of  goods  which  he  is  charged  to  have  obtained  by  false  pretenses 
is  admissible  without  laying  a  foundation,  as  he  is  a  party  to  the 
action. 

Cboss-examination.  Defendant  charged  with  cheating  by  false  pre- 
tenses in  pointing  out  as  his  wife's  land  which  he  proposed  to 
exchange  for  a  stock  of  goods,  other  land  of  better  quality,  may 

4  be  cross-examined  as  to  whether  any  money  was  paid  by  either  him 
or  his  wife  for  the  land  given  in  exchange  for  the  goods  and  as  to 
whether  a  mortgage  given  by  them  on  the  land  was  a  sham,  where 
he  testifies  on  his  examination  in  chief  that  his  wife  owned  the 
land  and  that  there  was  a  mortgage  on  it.  and  that  the  mortgagee 
went  with  him  to  examine  certain  property  with  a  view  of  chang- 
ing the  security  from  the  land. 

Same.  On  cross-examination  in  criminal  cases,  inquiry  may  be  made 
concerning  defendant's  different  occupations  and  places  of  resi- 
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8  dence,  the  extent  t  >  which  such  inquiry  may  be  carried,  resting  in 
the  sound  discretion  of  the  court. 

Rule  applied  A  question  asked  of  defendant  on  cross-examination 
in  a  criminal  trial  as  to  the  business  he  conducted  at  a  given  fair 

3  is  not  improper,  although  the  answer  shows  that  he  was  engaged 
in  a  gambling  occupation. 

Harmless  error.    Defendant  in  a  criminal  trial  is  n  >t  prejudiced  by 

the  question  put  to  him  on  cross-examination  whether  a  certain 

8    business  institution   which  he  had  testified   he  had  conducted 

was  a  gambling  institution,  where  such  question  was  immediately 

withdrawn. 

Impeachment:  Court  and  jury.  An  instruction  as  to  what  weight 
im  caching  evidence  shall  have  as  aif acting  defendant's  credi- 
bility, and  what  weight  shall  be  given  his  testimony,  and  under 
0  what  circumstances  his  testimony  may  not  b3  rejected  entirely,  is 
proper,  as  such  evidence  may  affect  defendant's  credibility,  and 
not  warrant  a  rejection  of  his  testimony  entirely;  and  under  such 
circumstances  the  extent  to  which  his  credibility  is  impeached  is 
for  the  jury. 

Same.    Defendant  is  not  prejudiced  by  an  instruction  which  requires 
7    the  state  to  prove  more  than  the  law  requires. 

Indictment:  Vanance.  It  is  not  a  fatal  variance  in  a  prosecution  for 
cheating  by  pointing  out  a  wrong  tract  of  land,  where  it  is  alleged 
7  that  defendant  pointed  out  the  land  in  question  as  belonging  to 
him,  that  the  proof  was  that  he  said  it  belonged  to  his  wife;  since 
there  might  be  a  conviction  on  the  further  allegation  that  defend- 
ant pointed  out  a  tract  owned  by  neither  him  nor  his  wife. 

8ame .  W here  an  indictment  for  cheati ng  charged  that  prosecutor  did 
"bargain  and  trade  and  set  over  and  deliver"  unto  defendant  a 
stock  of  goods,  which  was  received  by  him  and  taken  into  his  pos- 
7  session,  and  the  evidence  was  that  the  bargain  was  made  with  the 
defendant,  and  delivery  made  to  him,  there  was  no  variance  though 
the  bill  of  sale  was  delivered  to  defendant's  wife,  it  having  been 
done  at  his  request  since  th^  fact  that  the  defendant  was  acting  for 
his  wife  was  not  sufficient  to  relieve  him  from  responsibility  for 
his  unlawful  act. 

uippeal  from  Webster  District  Court. — Hon.  P.  B.  Bird- 
SALL,  Judge. 

Friday,  April  8,  1898. 

The  defendant  was  convicted  of  the  crime  of  cheat- 
ing by  false  pretenses,  and  from  judgment  sentencing 
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him  to  imprisonment  in  the  penitentiary  for  three  years 
he  appeals. — Affirmed, 

Wright  &  Nugent  for  appellant. 

Milton   Remley,   attorney  general,  and  Jesse  4. 
Miller  for  the  state. 

Ladd^ J. — On  or  about  August  28,  1895,  T.  J.  Con- 
ners  was  the  owner  of  a  stock  of  merchandise  kept  in  a 
building  of  his  father  at  Barnum,  Webster  county,  and 
the  wife  of  the  defendant  was  the  owner  of  the  west 
one-half  of  the  northwest  one-quarter  of  section  8,  in 
township  90  N.,  of  range  34  W  of  fifth  P.  M.,  in  Poco- 
hontas  county,  subject  to  a  mortgage  of  one  thousand 
dollars.    The  defendant,  acting  for  his  wife,  exchanged 
this  land,  at  a  valuation  of  two  thousand  dollars,  to  Con- 
ners  for  the  merchandise  at  the  valuation  of  one  thou- 
sand, two  hundred  dollars,  and  the  building  and  lot 
were  kept  at  one  thousand  dollars.    A  release  of  the 
one  thousand  dollar  mortgage  was  procured  by  execut 
ing  mortgages  for  the  same  amount  on  the  merchandise 
and  store  building,  and  defendant  and  wife  executed  to 
Conners  a  note  and  mortgtige  for  the  difference  of  two 
hundred  dollars.    It  is  charged  in  the  indictment  that 
to  induce  Conners  to  make  this  trade,  and  part  with  hi;-; 
stock  of  goods,  the  defendant  knowingly  and  with  tht 
intention  of  defrauding  pointed  out  to  him  the  east  one 
half  of  the  northwest  one-quarter  of  the  northwest  om 
quarter,  and  the  west  one-half  of  the  northeast  om 
quarter  of  the  northwest  one-quarter,  of  section  8,  an 
forty  acres  just  north  of  the  same,  being  high,  rollin 
prairie,  worth  about  two  thousand  dollars,  and  repn 
sented  it  to  be  the  west  one-half  of  the  northwest  one 
quarter  of  said  section,  which  was  variously  estimated 
to  be  worth  from  three  hundred  dollars  to  one  thousand, 
two  hundred  dollars.   The  land  exchanged  was  swampy, 
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and  covered  with  cane  brake,  and  contained  not  to 
exceed  fifteen  or  sixteen  acres  arable  in  cliaracter. 

I.  The  defendant  sought  to  prove  that  when  real 
estate  is  being  traded  for  goods  it  is  the  custom  to  mark 
up  the   price   of   land.    The   evidence  was  properly 

excluded.    It  is  a  matter  of  common  knowledge 

1  that  in  making  exchanges  of  any  property  the 
prices  are  not  fixed  at  cash  values.     The  law 

permits  those  selling  or  exchanging  to  brag  on  their 
property,  and  to  obtain  the  highest  price  possible  to 
secure  fairly  and  honestly.  This  is  generally  known, 
and  there  was  no  occasion  to  prove  that  men  sometimes 
ask  more  for  a  thing  than  it  is  worth. 

II.  P.  A.  Anderson  was  permitted  to  testify 
that  he  was  out  to  look  at  the  land  with  defend- 
ant, and  that  the  latter  pointed  out  to  him  a  cer- 
tain southeast  corner  of  land  and  told  him  about 
twenty  acres  of  it  was  slough.  The  evidence  of 
this  witness  is  rather  vague,  but  tended  to  show 
that  the  same  land  was  pointed  out,  alleged  in  the 
indictment  to  have  been  shown  Conners  as  the  west  one- 
half  of  the  northwest  one-fourth  of  section  8.  The 

2  defendant,  in  his  testimony,  claimed  that  he  did 
not  know  the  corners  and  lines  of  his  wife's 

eighty,  and  this  evidence  was  admissible  on  the  question 
of  knowledge.  It  tended  to  show  that  he  knew  the 
comers  and  lines,  and  was  claiming  the  land  shown 
Conners  as  his  own.  For  what  purpose  Anderson 
looked  at  the  land  does  not  appear,  and  for  this  reason 
the  authorities  cited  by  both  parties  concerning  proof 
of  similar  offenses  are  not  applicable. 

III.  This  is  a  part  of  defendant's  cross-examina- 
tion: "Q.  What  was  your  business  in  connection  with 
country  fairs  at  different  places?  A.  I  never  was  out- 
side from  home.  Q.  Well,  at  the  Fonda  Fair.  What 
business  did  you  have  with  the  fair  there?    A.    I  ran  a 
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bowery  at  one  time.   Q.    Did  you  run  anything  else?    A. 
I  ran  a  jewelry  spindle  at  one  time."    He  was 

3  then  asked  w^hether  that  wae  a  gambling  institu- 
tion, but  this  was  withdrawn  upon  objection,  and 

the  question,  "What  is  the  spindle  you  speak  of?"  not 
permitted  to  be  answered.  It  has  often  been  held  that 
on  cross-examination  inquiry  may  be  made  concerning 
a  defendant's  different  occupations  and  places  of  res- 
idence. State  V.  Piir/slei/,  75  Iowa,  743;  State  v.  RoWy 
81  Iowa,  138;  State  r.  Watson,  102  Iowa,  651.  The 
extent  to  which  such  inquiry  may  be  carried  must  neces- 
sarily rest  in  the  sound  discretion  of  the  trial  court.  The 
question  eliciting  the  answer  concerning  the  jewelry 
spindle  was  not  improper.  If  handling  it  constituted 
the  crime  of  gambling,  the  answ^er  might  have  been 
stricken  on  motion.  What  it  really  was  does  not 
appear,  as  evidence  of  its  character  was  excluded  on 
objection  by  the  defendant.  The  question  as  to  its  being 
a  gambling  institution  was  promptly  withdrawn.  There 
was  no  erroneous  ruling,  and  we  do  not  think  the 
defendant  was  prejudiced  by  the  question,  improper  as 
it  was,  in  view  of  its  immediate  withdrawal  by  the 
county  attorney. 

IV.  The  defendant  was  also  asked:  "Q.  There 
was  no  money  passe*  from  you  or  your  wife  to  Mr. 
Hughes  for  that  eighty  acres?  A.  No  money  passed 
from  me.  Q.  Or  from  your  wife?  A.  Not  that  I 
know  of.  *  *  *  Q.  That  mortgage  was  a  sham 
mortgage,  was  it  not?   A.    No,  sir.^'   It  is  insisted 

4  this  was  not  cross-examination.    The  defendant 
had  testified  that  his  wife  owned  the  land,  and 

became  such  owner  in  July  or  August,  1895;  that  he  had 
no  interest  in  it;  that  Hughes  held  a  mortgage  of  one 
thousand  dollars  on  it,  and  that  the  latter  went  with 
him  to  Barnum  to  examine  the  building  and  stock  with 
a  view  of  changing  the  security  from  the  land.    How  his 
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wife  became  owner  was  legitimate  cross-examination, 
and  this  might  be  directed  to  circumstances  of  the  pur- 
chase price  paid.  The  examination  developed  the  fact 
of  giving  the  mortgage  in  payment,  and  the  character 
of  the  instrument  was  directly  involved  in  the  inquiry 
concerning  ownership. 

V.  The  evidence  of  the  defendant  tended  to  show 
the  merchandise  received  from  Conners  was  of  little 
value.    When  on  the  stand  he  was  asked  whether  he 

had  not  stated  to  Kasky,  in  Barnum,  a  »iiort  time 
5  after  the  trade,  that  he  had  invoiced  the  goods 

on  the  east  side  of  the  store,  and  they  amounted 
to  nine  hundred  dollars;  and  he  answered  he  did  not 
remember  such  a  statement.  Kasky  was  permitted  to 
testify  that  defendant  so  told  him.  This  was  admissible 
in  rebuttal.  While  he  did  not  say  to  Kasky  the  inventory 
was  correct,  his  statement,  if  made,  was  subject  to  that 
inference.  Proof  of  his  statements  was  admissible  with- 
out laying  the  foundation,  as  he  was  a  party  to  the 
action. 

VI.  Exception  is  taken  to  the  eighteenth  instruc- 
tion, in  that  it  assumes  the  defendant  to  have  been 
impeached.    Therein  the  jury  are  advised  they  are  to 

determine  (1)  what  weight  the  impeaching  evi- 
G  dence  shall  have  as  affecting  his  credibility  as  a 

witness,  (2)  what  weight  shall  be  given  his  testi- 
mony, and  they  are  also  told  under  what  circumstances 
his  evidence  may  not  be  rejected  entirely.  Such  evi- 
dence may  affect  the  credibility  of  the  witness,  and  yet 
not  warrant  the  rejection  of  his  testimony  entirely. 
Under  such  circumstances  the  jury  is  to  determine  the 
extent  to  which  his  credibility  is  impaired.  The 
instruction  correctly  stated  the  law. 

VII.  The  indictment  alleges  that  defendant 
falsely  represented  he  owned  the  west  one-half  of  the 
northwest  one-fourth  of  section  8,  and  pointed  out  other 
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land  as  such  land,  and  as  belonging  to  him.    On  the  trial 
it    appeared    that    the    land    described    was    owned 
by   hie   wife,   and   it   is   said    there  is  a  fatal 
7  variance  between  the  allegations  of  the  indict- 

ment and  the  proof.  The  allegation,  how- 
ever, that  he  had  pointed  out  an  entirely  differ- 
ent piece  of  land,  and  falsely  represented  it  to  be 
this  eighty,  remained.  If  the  state  established  this,  it 
was  suflficient.  An  indictment  may  allege  several  false 
pretenses,  and,  when  this  is  done,  proof  of  some  one  of 
them  is  sufficient  to  warrant  conviction.  State  v.  Dun- 
lap,  24  Me.  77;  State  v.  Mills,  17  Me.  211;  Webster  v. 
People,  92  N.  T.  422;  Com,  v.  Parmeter,  121  Mass.  354; 
Com.  V.  Meserve,  154  Mass.  64  (27  N.  E.  Rep.  997) ;  Beasley 
V.  State,  59  Ala.  20;  State  v.  Vorback,  66  Mo.  168;  2 
Bishop,  Criminal  Procedure,  sections  165,  171.  Thi* 
court,  in  the  fourteenth  instruction,  informed  the  jury 
that,  as  Mrs.  Chingren  was  owner  of  the  land,  represen- 
tations regarding  ownership  must  be  regarded  as  imma- 
terial. True,  the  fifth  instruction  required  such  proof 
in  order  to  convict.  But  the  charge  must  be  read  as  a 
whole,  and,  when  so  read,  could  not  have  been  misunder- 
stood by  the  jury.  In  any  event,  defendant  was  not 
prejudiced  by  the  state  being  held  to  prove  more  than 
the  law  required.  It  is  said  the  goods  are  alleged 
8  to  have  been  sold  to  defendant,  and  proven  to 

have  been  sold  to  his  wife.  The  indictment 
charges  that  Conners  did  "bargain,  trade,  set  over,  and 
deliver  unto  the  said  E.  J.  Chingren  a  certain  stock  of 
goods,  wares,  and  merchandise,  •  •  •  which  said 
stock  of  goods,  wares,  and  merchandise  above  described 
were  received  by  said  E.  J.  Chingren  and  taken  into  his 
possec?sion."  The  evidence  tended  to  establish  this  alle- 
gation. Though  the  bill  of  sale  was  executed  to  the 
wife,  this  was  done  at  his  instance.  The  bargain  was 
with  the  defendant,  and  the  delivery  made  to  him.   That 
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he  may  have  been  acting  for  her,  or  in  her  behalf,  will 
not  relieve  him  from  responsibility  for  what  he  did. 

VIII.  Counsel  for  defendant  urge  that  the  verdict 
is  against  the  evidence.  We  shall  not  review  this  in 
detail.  On  all  the  material  points  it  i3  conflicting.  The 
evidence  offered  by  the  state,  if  relied  upon,  as  it  appears 
to  have  been,  furnished  ample  support  for  the  con- 
clusion of  the  jury,  and  its  verdict  cannot  be  disturbed. 
— Affirmed. 


A.  N.  AND  N.  A.  White  v.  R.  0.  Green,  Appellant. 

Corporations:  stoceholdbks  LiABiLirr.  The  sale,  though  maie 
in  good  faith,  by  a  stockholder  in  a  corporation  of  bis  stock,  only 
a  small  part  of  the  par  value  of  which  has  been  paid,  does  not 
terminate  his  liability  for  the  existing  debts  of  the  company,  under 
Code,  1878,  section  1078,  providing  that  the  transfer  of  shares  is 
not  valid  except  as  between  the  parties  unless  it  is  regularly 
entered  on  the  books  of  the  company,  but  that  such  transfer  shall 
not  in  any  way  exempt  the  person  making  it  from  any  liability  of 
the  corporation  created  prior  thereto,  and  section  1082,  providing 
that  nothing  contained  in  such  chapter  shall  exempt  the  stock- 
holders from  individual  liability  to  the  amount  of  the  unpaid 
installments  on  the  stock  owned  by  them  or  transferred  by  them 
for  the  purpose  of  defrauding  creditors. 

Appeal  from  Polk  District  CouH. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  April  8,  1898. 

Action  at  law  on  a  judgment  rendered  against  the 
Zoological  Park  Company  of  Des  Moines,  Iowa,  to 
recovcT  of  the  defendant,  on  account  of  capital  stock  of 
the  company  at  one  time  owned  by  him,  on  which  he  is 
alleged  to  be  liable  as  for  unpaid  stock.  There  was  a  trial 
by  the  court  without  a  jury  and  a  judgment  in  favor  of 
the  plaintiffs.    The  defendant  appeals. — Affirmed. 
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Bishop,  Bowen  &  Fleming  for  appellant. 

Lowell  &  Parrish  and  Earl  &  Prouty  for  appellees. 

Robinson,  J. — The  Zoological  Park  Company  was 
organized  as  a  corporation  for  pecuniary  profit,  in  the 
year  1889,  with  an  authorized  capital  etock  of  two 
hundred  thousand  dollars.  Before  the  organization  was 
completed,  a  syndicate  was  formed  for  the  puri)ose  of 
organizing  the  company,  and  purchasing  a  tract  of  land 
then  owned  by  L.  M.  Mann.  An  agreement  was  made, 
by  virtue  of  which  the  land  was  conveyed  to  the  com- 
pany when  its  organization  was  perfected.  The  con- 
sideration for  the  conveyance  was  twenty  thousand  dol- 
lars in  money  and  real  estate,  and  forty  thousand  dol- 
lars in  bonds  secured  by  a  mortgage  upon  the  land  con- 
veyed by  Mann.  The  company  was  organized  by  the 
members  of  the  syndicate,  who  issued  to  themselves 
capital  stock  to  the  amount  of  one  hundred  and  twenty 
thousand  dollars,  for  which  they  paid  nothing  except 
the  twenty  thousand  dollars  in  money  and  real  estate 
which  were  transferred  to  Mann  as  stated.  The  certifi- 
cates of  stock  recited  that  the  shares  therein  specified 
were  held  "subject  to  the  articles  of  incorporation  of  the 
company  and  to  the  terms  and  conditions  printed  on  the 
back"  of  the  certificates.  On  the  back  of  the  certificates 
was  printed  the  following:  "This  stock  is  fully  paid  up, 
but  may  be  assessed  at  such  times  and  in  such  amounts 
as  may  be  necessary  to  meet  the  several  payments  of 
principal  and  interest  upon  the  mortgage  incumbrance 
upon  the  lands  and  personal  property  owned  by  the 
company,  as  such  payments  become  due;  said  mortgage 
incumbrance  being  for  the  sum  of  forty  thousand  dol- 
lars. *  *  *  It  may  also  be  assessed  for  the  purpose 
of  impr'^ving  said  property,  and  for  other  necessary 
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expenses  of  the  company;  all  such  assessments  for  pur- 
poses other  than  the  payment  of  the  mortgage  incumb- 
rance and  interest  above  referred  to  not  to  exceed  in  the 
aggregate  ten  per  cent,  of  the  capital  stock  outstanding. 
*  *  *"  In  September,  1890,  the  articles  of  incorpora- 
tion were  so  amended  as  to  permit  the  board  of  directors 
to  assess  the  capital  stock  for  the  purposes  enumerated, 
at  such  times  and  in  such  sums  as  might  be  necessary, 
to  an  aggregate  amount  which  should  not  exceed  "the 
unpaid  installments  of  capital  stock  outstanding." 
Assessments  for  the  purpose  of  making  improvements, 
for  incidental  expenses,  and  to  make  payments  on  the 
mortgage  debt  were  made  from  time  to  time,  and  paid. 
The  defendant  was  not  one  of  the  original  stockholders 
of  the  company,  but  in  March,  1891,  he  purchased  from 
one  H.  L.  Chaffee  10  shares  of  the  capital  stock  of  the 
company,  each  of  which  was  of  the  par  value  of  one  hun- 
dred dollars.  In  August,  1891,  the  company  issued  a 
new  Keries  of  bonds,  a  part  of  which  became  the  prop- 
erty of  the  plaintififs.  In  March,  1892,  the  defendant 
sold  his  stock  to  one  Frick,  to  whom  it  was  duly  trans- 
ferred on  the  books  of  the  company.  In  April,  1894,  the 
plaintiffs  obtained  in  the  district  court  of  Polk  county  a 
judgment  on  their  bonds,  and  an  execution  was  issued 
on  the  judgment,  but  no  property  was  found,  although 
demand  was  made  of  the  last  acting  president  of  the 
company,  and  the  execution  was  returned  unsatisfied. 
The  plaintiffs  allege  that  but  two  hundred  dollars  have 
been  paid  on  the  stock  which  was  owned  by  the  defend- 
ant, and  they  seek  to  recover  of  him  the  unpaid  portion. 
The  district  court  rendered  judgment  against  him  for 
the  sum  of  seven  hundred  dollars  and  fifty-two  ceni» 
and  costs.  This  is  the  second  submission  of  this  cause, 
a  re-hearing  having  been  granted  after  the  filing  of  the 
opinion  on  the  first  submission. 
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I.    It  is  first  contended  by  the  appellant  that  he 
purchased  the  stock  in  question  in  good  faith,  believing 
that  it  had  been  fully  paid  for,  and  that  he  should  not 
be  held  liable  in  this  action  for  that  reason.    It  is  only 
necessary  to  say,  in  response  to  that  claim,  that  there 
is  evidence  which  tends  to  show  that  the  appellant,  at 
the  time  he  purchased  the  stock,  had  such  knowledge 
of  the  facts  in  regard  to  the  organization  of  the  com- 
pany and  the  consideration  for  the  stock  that  he  must 
be  held  to  have  taken  it  with  notice  of  the  fact  that  but 
a  small  part  of  the  amount  which  it  represented  had 
been  paid,  and  that  he  might  be  held  liable  on  account 
of  the  debts  of  the  company.    The  evidence  to  support 
that  theory  is  sufficient  to  sustain  the  finding  of  the 
district  court.    There  is  also  ample  evidence  to  show 
that  the  company  has  received  for  the  stock  but  a  small 
part  of  its  par  value.     See    Wishard  v.  Hansen,  99 
Iowa,  307. 

II.  The  question  of  chief  importance  which  we  are 
required  to  determine  is  whether  the  sale  of  the  stock 
made  by  the  defendant  terminated  his  liability  for  the 
debts  of  the  company.  The  general  rule,  in  the  absence 
of  statutory  regulation,  is  that,  where  a  stockholder 
makes  an  absolute  transfer  of  his  stock  in  good  faitn, 
and  a  record  of  the  transfer  is  duly  made  in  the  books  of 
the  company,  the  transferrer  is  thereby  released  from 
all  liability  on  account  of  the  unpaid  part  of  the  stock 
for  which  a  call  has  not  been  made,  and  the  transferee 
becomes  liable  for  the  part  of  the  stock  remaining  unpaid. 
1  Cook  Stock  Stockholders  &  Corporation  Law,  sections 
255, 256;  1  Morawetz  Private  Corporations,  section  159; 
Thompson  Corporations,  sections  3221,  3222;  Beach 
Private  Corporations,  sections  125, 126.  But  it  has  been 
claimed  that  this  rule  has  been  changed  in  this  state  by 
statute,  and  to  ascertain  if  that  claim  be  well  founded 
it  is  necessary  to  examine  sections  1078  and  1082  of  the 
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Code  of  1873,  contained  in  the  chapter  which  relates  to 
corporations  for  pecuniary  profit.  Section  1078  provides 
that  "the  transfer  of  shares  is  not  valid,  except  a&j 
between  the  parties  thereto,  until  it  is  regularly  entered 
on  the  books  of  the  company;  ♦  ♦  ♦  but  such  trans- 
fer shall  not  in  any  way  exempt  the  person  making 
it  from  any  liability  of  such  corporation  created  prior 
thereto."  Section  1082  is  as  follows:  "Neither  any- 
thing in  this  chapter  contained,  nor  any  provision  in  the 
articles  of  incorporation  shall  exempt  the  stockholders 
from  individual  liability  to  the  amount  of  the  unpaid 
installments  on  the  stock  owned  by  them,  or  transferred 
by  them  for  the  purpose  of  defrauding  creditors,  and 
execution  against  the  company  may,  to  that  extent,  be 
levied  upon  private  property  of  any  such  individual.'' 
The  provisions  we  have  set  out  are,  in  substance,  found 
in  sections  692  and  695  of  the  Code  of  1851,  and,  to  be 
fully  understood,  they  must  be  considered  in  connection 
with  the  law  as  it  existed  prior  to  their  enactment,  and 
the  evils  which  the  new  law  was  designed  to  remedy. 
Among  those  evils  was  the  right  of  a  solvent  stockholder 
to  transfer  hi»  stock  to  an  insolvent  person,  and  thus 
release  himself  from  liability  for  existing  liabilities  of 
the  corporation  to  the  prejudice  of  good-faith  holders  of 
such  liabilities.  Hence  it  was  enacted  that  "such  trans- 
fer shall  not  in  any  way  exempt  the  person  making  it 
from  any  liabilty  of  said  corporation  created  prior 
thereto."  ThLs  eliminated  from  the  effects  of  such 
transfers  the  exemption  from  corporate  liabilities  which 
would  otherwise  have  resulted,  and  continued  the  obli- 
gation of  the  transferrer  for  liabilities  of  that  character 
which. had  been  created  prior  to  the  transfer.  The  lia- 
'bility  of  a  stockholder  is  not  to  the  corporation  alone, 
but  also  to  its  creditors,  and  may,  in  proper  cases,  be 
enforced  by  them;  and  the  effect  of  the  statute  was  to 
continue  the  liability  of  the  transferrer  to  the  creditors 
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of  the  corporatiou  as  well  as  to  the  corporation.  The 
liabilities  contemplated  by  the  statute  are  not  merely 
obligations  which  are  due  and  payable  when  the  trans- 
fer is  made.  Liability  in  a  legal  sense,  is  the  state  or 
condition  of  one  who  is  under  obligation  to  do  at  once 
or  at  some  future  time  something  which  may  be  enforced 
by  action.  It  may  exist  without  the  right  of  immediate 
enforcement.  1  Bouvier  Law  Dictionary  ;Repalje&  Lau- 
rence Law  Dictionary;  Standard  Dictionary,  1024;  Rail- 
road  Co.  v.  Clarke,  29  Pa.  St.  146.  It  is  contended,  how- 
ever, that  the  liability  contemplated  by  section  1078  is 
that  referred  to  in  section  1082,  but  we  do  not  concur  in 
that  view.  The  words  "any  liability,"  of  section  1078, 
refer  expressly  to  corporate  liability,  and  the  section 
continues  the  obligation  of  the  stockholder,  after  he  has 
transferred  his  stock,  to  pay  the  unpaid  installments  ot 
the  stock  on  account  of  any  liability  of  the  corporation 
which  existed  at  the  time  of  the  transfer,  even  though  it 
was  made  in  good  faith.  But  section  1082  refers  more 
especially  to  stockholders  who  have  not  transferred 
their  stock,  and  to  those  who  have  transferred  it  for  the 
purpose  of  defrauding  creditors.  The  section  continues 
the  liability  of  stockholders  for  unpaid  installments  on 
the  stock  owned  by  them,  notwithstanding  the  fact  that 
it  may  have  been  obtained  from  others  who  are  also 
liable  for  such  installments  under  section  1078;  and  it 
also  continues  the  liability  of  persons  who,  having 
owned  stock,  have  transferred  it  for  the  fraudulent  pur- 
pose stated.  Such  a  case  might  arise  where  a  stock- 
holder has  made  a  transfer  of  his  stock,  fraudulent  as 
to  creditors,  and  merely  colorable.  In  that  case  he 
might  continue  to  be  liable  to  the  corporation  for  unpaid 
installments  of  stock,  and  might  also  be  liable  for  cor- 
porate liabilities  incurred  after  the  fraudulent  transfer 
was  made.    See  Brundage  v.  Cheneworth,  101  Iowa,  256. 
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The  provision  might  also  apply  in  other  caees.  The  inter- 
pretation we  have  adopted  gives  force  and  effect  to  all  ol 
the  provisions  of  sections  1078  and  1082,  and  is  not  only 
authorized,  but  is  required  by  the  rules  which  govern 
the  interpretation  of  statutes.  The  appellant  relies 
upon  the  case  of  Spilman  v.  Mendenhall,  57  N.  W. 
Rep.  (Minn.)  468,  as  sustaining  the  interpretation  for 
which  he  contends.  The  statutory  provisions  con- 
sidered in  that  case  were  as  follows :  ^*Sec.  8.  But  such 
transfer  [of  corporate  stock]  shall  not  in  any  way 
exempt  the  person  making  such  transfer  from  any  lia- 
bilities of  said  corporation  which  were  created  prior  to 
such  transfer."  "Sec.  9.  The  private  property  of  each 
stockholder  in  any  corporation  formed  as  herein  pro- 
vided is  liable  for  corporate  debts  in  the  following  cases: 
First — For  all  unpaid  installments  on  stock  owned  by 
him,  or  transferred  for  the  purpose  of  defrauding  cred- 
itors." Gen.  St.  Minn.  1878,  chapter  34.  The  supreme 
court  of  Minnesota  held  that  section  9  so  far  limited 
the  effect  of  section  8  that  the  liability  of  a  stockholder 
for  unpaid  installment  did  not  continue  after  the  trans- 
fer, in  good  faith,  of  his  stock.  Section  8  is,  in  legal 
effect,  precisely  the  same  as  the  part  of  section  1078 
which  we  have  considered,  but  section  9  is  unlike  section 
1082  in  that  section  9  specifies  the  cases  in  which  the 
private  property  of  a  stockholder  is  liable,  and  those 
specified  do  not  include  the  case  of  a  stockholder  who 
has  transferred  his  stock  in  good  faith.  Section  1082 
does  not  purport  to  enumerate  the  cases  in  which  a 
stockholder  is  liable.  The  interpretation  adopted  in  the 
Spilman  Cas^  treats  the  person  who  has  transferred  his 
stock  as  still  a  stockholder  within  the  meaning  of  sec- 
tion 9.  Whether  that  is  a  correct  interpretation,  we 
need  not  determine,  but  content  ourselves  with  saying 
that  the  language  of  section  9  of  the  Minnesota  statute 
is  not  the  same  as  is  that  of  section  1082.    If  it  be  true. 
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however,  that  the  meaning  and  legal  effect  are  the  same, 
we  cannot  approve  the  interpretation  adopted  in  the 
Spilman  Case.  We  cited  that  case  in  Calumet  Paper 
Co.  V.  Stotts  Inv.  Co.,  96  Iowa,  147,  but  only  to  sustain 
the  conclusion  that  a  stockholder  was  liable  for  a  debt 
of  the  corporation  even  though  it  was  contracted  before 
he  became  a  stockholder.  Nothing  decided  in  the  ca^e 
last  cited  is  in  conflict  with  what  we  hold  in  this  case. 

III.  What  we  have  said  disposes  of  the  material 
question's  presented  for  our  determination.  We  do  not 
find  any  reason  for  disturbing  the  judgment  of  the 
district  court,  and  it  is  affirmed. 
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Leather  and  Mrs.  Joe  Keller,  Appellants.  |io5"ip| 

Thomas  Johnson  v.  Martha  Ham,  C.  S.  Turpin,  Ben- 
jamin Turpin,  Appellants. 

Adverse  Possession:  payment  of  taxes.  No  title  to  the  east  half 
of  the  southwest  quarter  of  a  given  section  of  land  is  acquired  by 
one  to  whom  the  east  half  of  the  southeast  quarter  of  such  section 

1  has  been  conveyed,  notwithstanding  th^  payment  of  taxes  on  the 
east  half  of  the  southwest  quarter  for  more  than  thirty  years, 
where  it  does  not  appear  that  any  mistake  was  made  in  the 
description  of  the  deed. 

N  OTICE.  Inclosing  land  and  leasing  it  to  one  who  uses  it  for  a  pasture, 
for  which  purpose  alone  it  was  adapted,  constitute  sufficient  pos- 

2  session  to  put  a  purchaser  of  land  on  inquiry  and  charge  him 
with  notice  of  the  title  of  the  one  who  inclosed  and  rented  it. 

Clond  on  Title.  A  purchaser  of  an  interest  in  land  for  certain  heirs 
is  entitled  to  a  decree  quieting  her  title  to  such  interest,  where 

3  a  purchaser  from  other  heirs  is  in  possession  claiming  title  to  all 
the  land. 

Deeds.    The  grantee  in  a  quitclaim  deed  of  land  executed  by  one 
8    who  had  previously  conveyed  all  her  interest,  obtains  no  title 
where  the  former  grantee  is  in  possession. 

Injanetion:    co-TENANcr.    One  in  possession  of  land  as  a  tenant  in 

4  common,  is  entitled  to  an  injunction  restraining  her  co-tenants 
from  any  interference  with  such  possession. 


184  Rogers,  et  al.  v.  Turpik,  et  al.        [105  Iowa 

Appeal  from  Ringgold  District  Court.— Ron.  W.  H. 
Tedford,  Judge. 

Saturday,  April  9.  1898. 

Action  by  plaintiff  to  quiet  the  title  to  eighty  acres 
of  land,  and  the  same  relief  wae  asked  by  defendants  in 
their  croes-petition.  Decree  was  entered  quieting  title 
in  the  plaintiff,  and  defendants  appeal.  The  second 
action  was  brought  to  enjoin  the  defendants  from  inter- 
fering with  the  possession  of  the  plaintiff's  tenant,  and 
a  decix?e  entered  as  prayed,  from  which  defendants 
appeal.  Both  casee  are  submitted  on  the  same  record, 
under  an  agreement  that  the  conclusion  in  the  second 
case  shall  be  controlled  by  the  decision  in  the  action 
to  quiet  title. — Modified  and  affirmed. 

Mclntire  Bros.  &  Jamison  for  appellants. 

Henry  &  Spence  for  appellee. 

Ladd,  J. — Both  parties  claim  title  to  the  land  in 
controversy,  correctly  described  as  the  "E.  i  of  the  S. 
W.  i  of  Sec.  G  in  Tp.  68  north,  of  range  28  west  of  5th 
P.  M.,"  under  Thomas  Kewall,  who  entered  it  March  1, 
1856.  He  conveyed  to  A.  Harback,  May  13,  1857,  and 
the  latter  to  A.  and  D.  H.  Chambers,  June  24th  of  the 
same  year;  but  these  deeds  described  the  land  as  the 
"E.  i  of  the  S.  E.  I  of  Sec.  6."  Upon  the  death  of  D.  H. 
Chambers,  Eliza  J.  McGregor  conveyed  all  her  interest 
in  hi-s  estate  to  A.  Chambers,  and  these  were  hie  only 
heirs.  A  Chambers  died  testate  in  1873,  willing  the  land 
to  three  trustees,  to  be  held  in  trust  for  plaintiff.  This 
will  has  been  admitted  to  probate  in  Ringgold  county. 
These  trustees  conveyed  to  them-selves  tas  trustees  of 
plaintiff,  and  afterwards,  in  1892,  John  M.  Kennedy, 
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the  only  survivor,  executed  a  deed  to  her.  Some  ques- 
tion is  made  about  the  validity  of  these  conveyances  by 
the  trustees.  As  in  any  event  the  plaintiff  was  the  cestui 
que  trusty  we  will  not  inquire  concerning  the  devolution 
of  the  title  by  the  trustees  from  themselves  to  them- 
selves, or  whether  authorized  by  the  will,  which  is  not 
included  in  the  record.  All  these  instruments  also 
describe  the  land  as  the  "E.  ^  of  the  S.  E.  i"  of  the  sec- 
tion. The  Chambers,  the  trustees,  and  the  plaintiff 
have  paid  the  taxes  on  the  east  one-half  of  the  southwest 
one-fourth  since  1859,  and  neither  Thomas  Newall  nor 
his  heirs  have  claimed  any  interest  therein.  Thomas 
Newall  died  in  1861,  leaving  a  widow  and  four  children, 

three  of  whom  are  living.  The  depositions  of 
1  Mrs.  Newall  and  Mrs.  Harback,  whose  husband, 

A.  Harback,  died  in  1864,  were  taken.  Both 
recall  that  their  husbands  had  land  in  Ringgold  county; 
and  Mrs.  Newall,  that  a  deed  was  given  to  Harback. 
But  neither  one  is  able  to  recollect  the  description,  or 
the  circumstances  attending  the  execution  of  the  deeds 
thirty-seven  years  previous.  Indeed,  there  is  no  evi- 
dence that  any  mistake  was  made  in  the  description. 
The  payment  of  taxes  for  many  years  tends  to  show 
that  the  land  was  claimed  by  those  making  such  pay- 
ments, and  the  absence  of  any  claim  of  ownership  by  the 
widow  and  heirs  of  Newall  tended  to  show  that  he  or 
they  had  parted  with  the  title.  The  case  is  not  like 
Matthews  v.  Culbertsoi\,  83  Iowa,  iM,  or  Bacon  v.  Chase, 
83  Iowa,  521.  In  the  former,  the  tax  deeds  under  which 
defendants  claimed  were  regular  on  their  face,  and  they 
obtained  conveyances  and  made  improvements  in  good 
faith,  and  were  induced  by  Mathews  to  believe  he  was 
making  no  claim  to  the  land.  In  the  latter  the  defend- 
ants claimed  under  an  administrator's  deed,  and,  owing 
to  the  laches  of  the  plaintiffs,  they  were  not  permitted 
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to  question  the  title  of  defendants  who  were  in  pos- 
session. Here  no  title  is  shown  in  the  plaintiff,  and  no 
mistake  proven  in  any  of  the  deeds  through  which  she 
claims  title.  The  proofs  referred  to  entitle  plaintiff 
to  no  relief  whatever. 

II.     On  the  seventh  day  of  January,  1893,  however, 

&he  obtained  a  quitclaim  deed  of  the  land  in  controversy 

from  Mrs.  Newall  and  her  daughter,  Margaret  Dawson, 

and  husband,  which  was  placed  on  record  December  26, 

1894.     At  that  time  the  plaintiff  was  in  pos- 

2  session  of  the  land.     It  was  unoccupied  until 
1891,  when  a  fence  was  constructed  by  Ilam  on 

one  side.  During  the  following  year  it  was  entirely 
enclosed  by  Borum,  who  used  it  as  a  sheep  pasture. 
Laird  leased  it  from  March  1, 1893,  one  year,  and  during 
that  time  used  it  as  a  pasture  and  feed  lot  for  cattle. 
Johnson  took  po-ssession  March  1, 1894,  fenced  the  land 
again,  and  continued  to  occupy  it,  keeping  thirty-five 
or  forty  cattle  and  horses  thereon,  up  to  the  beginning 
of  this  action.  All  these  parties  leased  the  land  of 
plaintiff,  through  her  agents,  and  inclosed  it  under  the 
terms  of  the  leases,  permitting  removal  of  fences  at 
their  termination.  It  was  uncultivated  land,  and 
devoted  to  the  purposes  for  which  it  was  suited.  The 
acts  of  ownership  over  it  were  those  necessary  to 
enjoy  its  use  in  its  present  condition,  and  acquire 
the  profits  it  might  yield.  Calvin  v.  McCtnie,  39  Iowa, 
502;  Dice  v.  Brown,  98  Iowa,  297.  Such  possession  was 
sufficient  to  put  defendants  on  inquiry,  and  charge  them 
with  notice  of  her  title,  if  any,  to  the  land.     In 

3  1894,  Mrs.  Newall  and  Margaret  Dawson  and 
hujgband  executed!  a  quitclaim  deed  to  W.  M. 

Ashbrook,  under  whom  the  defendants  claim.  But  as 
they  had  no  interest  in  the  land  at  that  time,  and  plain- 
tiff was  in  possession  under  their  former  deed,  no  title 
passed.     It  follows  that  the  plaintiff  is  entitled  to  a 
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decree  confirming  her  title  in  an  undivided  one-half  of 
the  land  in  controversy. 

TIL  The  other  heirs  of  Thomas  Newall  (Benjamin 
C.  Newall  and  wife,  Ester  Neal  and  husband,  and  Oscar 
N.  Bell,  only  heir  of  Jesse  A.  Bell,  deceased)  executed 
quitclaim  deeds  to  W.  M.  Aehbrook  in  1894.  The  "h" 
was  ii. eluded  in  the  name  of  this  grantee  by  mistake; 
and  he,  as  "Asbrook,''  conveyed  the  land  to  O.  S.  Turpin. 
The  latter,  after  executing  a  mortgage  to  Mrsf.  Joe 
Keller,  conveyed  to  his  mother,  Martha  Ham.  She 
thereby  acquired  the  legal  title  to  an  undivided  one- 
half  interest  in  the  eighty  acres,  and  is  entitled  to  a 

decree  quieting  her  title  thereto.  The  decree 
4  of  the  district  court  will  be  modified  accordingly. 

As  the  plaintiff  was  entitled  to  possession  as  a 
tenant  in  common,  the  writ  of  injunction  was  properly 
issTied,  enjoining  any  interference  therewith  by  the 
defendants,  and  the  decree  in  the  second  case  should  be 
affirmed. — Modified  and  affirmed. 


MiLO  S.  Mills,  Appellant,  v.  Jane  T.  McCafstland, 
Charles  McCaustland  and  Frank  P.  Mills. 

Specific  Performance,  evidence.  Land  Contract.  Plaintiff  worked 
for  his  stepfather  seven  years  after  his  mother's  death,  and  then 
was  given  possession  of  the  land  in  controversy,  which  he  held 
until  his  stepfatlier  died,  five  years  later.  Defendant  married  the 
stepfather  two  years  after  the  death  of  plaintiff's  mother,  and  she 

1  testified  that,  just  prior  to  the  marriage,  plaintiff  told  her  the  land 
belonged  to  his  stepfather,  but  plaintiff  denied  this.  Numerous 
witnesses  testified  that  the  stepfather  had  declared  that  he  had 
agreed  to  give  the  land  to  plaintiff  for  his  services,  and  that  he  did 
not  execute  deed,  because  defendant  refused  to  sign  it.  Held, 
that  plaintiff  was  entitled  to  specific  performance  of  an  oral  con- 
tract to  convey  land. 

Contracts:  construction  by  partiks:  Performance,  When  dece. 
dent's  youngest  child  was  four  years  old  he  agreed  to  convey  land 
to  plaintiff  if  he  would  assist  in  caring  for  decedent's  children 

2  until  they  could  look  after  themselves.    Plaintiff  rendered  such 
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assistance  for  seven  years,  when  decedent  said  that  plaintiff  had 
earned  the  land,  and  jfave  him  possession  thereof.  Held,  that 
decedent  being  satisfied,  his  widow  could  not  claim  that  plaintiff 
had  not  complied  with  the  contract. 

Deyise:  partial  renunciation:  Election,  A  stepfather  agreed, 
upon  consideration,  to  convey  certain  lands  to  his  stepson  and 
devised  that  land  and  other  to  him,  by  will.  Held,  the  stepson, 
8  could,  without  being  put  to  an  election,  claim  the  land  conveyed 
by  contract  and  also  willed,  under  the  contract,  and  claim  the 
other  land  under  the  will.  Such  a  course  is  not  inconsistent,  and, 
therefore  no  election  is  necessary. 

Appeal  from  Plymouth  District  Court. — Hon.  P.  fi. 
Gaynor,  Judge. 

Saturday,  April  9,  1898. 

Action  to  eetablish  title  and  for  specific  perform- 
ance of  an  oral  contract  to  convey  land  alleged  to  have 
been  made  with  D.  M.  Mills  in  his  lifetime.  This  relief 
was  denied,  and,  afi  prayed  in  her  cross-petition,  the 
distributive  share  ordered  set  apart  to  Jane  T.,  the 
widow  of  D.  M.  Mills,  intermarried  since  with  Charles 
McOaustland.    Plaintiff  appeals.— i?et;er5^rf. 

Ira  T.  Martin  for  appellant. 

J.  S.  Struhle  and  Dale  Hunter  for  appellees. 

Ladd,  J.— On  the  twenty-sixth  day  of  April,  1893, 
D.  M.  Mills,  died  testate,  owning  about  1,000  acres  of 
land  in  Plymouth  county.  His  will  was  admitted  to 
probate  May  25th  of  the  same  year,  and  under  its  terms, 
the  north  one-half  of  the  southwest  one-fourth  of  sec- 
tion 13,  the  north  one-half  of  the  southeast  one-fourth 
and  lots  1  and  2  of  section  14,  and  lot  6  in  section  lb, 
all  in  township  92  north,  of  range  49  west  of  fifth 
principal  meridian,  being  the  land  in  controversy,  and 
certain  other  property,  was  devised  to  this  plaintiff. 
Provisions  for  Frank  P.  Mills  and  the  widow  were  also 
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made,  but  the  latter  concluded  to  take  her  distributive 
share  in  the  estate.  Frank  P.  Mills  is  the  only  heir  of 
the  deceased,  and  made  no  defense  to  the  action.  The 
plaintiff  is  his  stepson,  and  half-brother  to  Frank. 
Charles  McCaustland  married  the  widow,  Jane  T.  Mills, 
and  is  interested  only  as  her  husband.  She  married 
Mills  in  July,  1883,  and  is  a  sister  of  his  first  wife,  who 
died  in  March,  1881,  leaving  three  sons,  besides  Milo 
and  a  daughter.  This  daughter  died  in  1885,  and  her 
sons  George  in  1890  and  David  in  1891.  Plaintiff  bases 
his  claim  to  this  land  on  an  alleged  oral  agreement  with 
his  stepfather,  made  soon  after  his  mother's  death,  to 
the  effect  that,  if  plaintiff  would  continue  to  live  in  his 
family,  as  he  had  been  doing,  for  about  five  years,  and 
work  for  Mills,  and  assist  in  raising  the  children  until 
they  were  of  sufficient  age  to  look  after  themselves,  he 
would  deed  plaintiff  the  land,  erect  a  house  and  building 
thereon,  and  supply  him  with  a  team  and  farming  tools 
sufficient  to  work  it.  He  alleges  that  in  pursuance  of 
this  contract  he  worked  for  the  deceased  until  about  the 
year  1888,  performed  all  required  of  him,  and  fully 
complied  with  the  terms  of  the  contract,  and  the 
deceased  gave  him  a  team,  two  cows,  erected  a  dwelling 
house  as  he  agreed,  and  gave  him  possession  of  the 
land. 

I.  The  first  question  to  be  determined  is  whether 
there  was  an  oral  contract,  as  alleged.  The  evidence 
shows  without  controversy  that  the  deceased  was  much 
attached  to  the  plaintiff,  who  had  assisted  him  on  his 

farm  and  proven  faithful  to  all  his  interests.  He 
1  loved  him  as  his  own  son.    Milo  was  twenty-two 

years  of  age  at  the  time  of  his  mother's  death,  and 
was  under  no  legal  obligation  to  assist  his  stepfather 
in  the  operation  of  the  farm  or  in  the  care  of  his  chil- 
dren. As  early  as  1878,  Mills  and  his  wife  stated  to 
several  witnesses  that  the  farm  in  controversy  belonged 
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to  Milo,  and  that  it  was  their  intention  that  he  should 
have  it.  James  Marshall  is  the  only  witness  who  testi- 
fies to  having  heard  a  conversation  between  the 
deceased  and  plaintiff.  While  working  at  the  stable, 
he  was  called  to  the  house  by  Mills,  and  requested  to 
listen  to  an  offer  he  was  about  to  make.  The  deceased 
then  said:  "I  am  going  to  give  him  that  piece  of  land 
down  there.  I  am. going  to  break  some  of  it,  and  give 
him  a  team,  and  put  up  a  house  on  it.  Don't  you  think 
he  will  have  a  good  start?"  And  stated,  further,  that  he 
had  agreed  to  give  Milo  the  land  if  he  stayed  at  home 
and  helped  take  care  of  the  children.  In  response  to 
this,  Milo  said  he  would  stay  with  the  family.  The  time 
fixed  was  until  the  children  were  big  enough  to  care 
for  themselves.  To  Marshall  he  frequently  referred  to 
the  land  in  controversy  as  Milo's  farm.  Frank  P;  Mills 
testified  that  the  deceased  said  to  David  and  himself: 
"Milo  is  to  stay  with  you  boys  until  you  are  grown  up, 
and  I  am  going  to  give  him  the  farm  and  set  him  out;*' 
that  the  farm  referred  to  was  that  in  controversy;  that 
he  always  spoke  of  this  land  as  Milo's  farm;  that  he 
afterwards  told  Milo  to  pick  out  any  team  he  wished, 
and  he  would  give  him  two  cows,  and  meant  to  give  him 
this  place  and  property  to  stay  at  home  and  work  until 
the  boj's  were  grown  up.  After  Milo  had  moved  on  the 
premises,  the  deceased  said  to  Frank  he  always  meant  it 
to  be  Milo's  farm.  It  was  his  land,  and  he  had  well 
earned  it,  and  added:  "There  is  plenty  left  for  you 
boys.''  To  his  intimate  friend  Wheeler,  he  spoke  of 
Milo  with  affection,  and  said:  "I  am  building  a  house 
now.  He  has  been  a  good  boy.  I  am  going  to  let  him 
take  his  choice  of  my  horses,  give  him  a  bunch  of  cattle, 
and  let  him  go  it  for  himself,  and  I  will  help  him  in  any 
way  that  I  can."  To  this  witness  he  always  referred  to 
the  land  as  Milo's,  and  often  told  him  Milo  was  to  stay 
at  home  until  the  little  ones  had  grown  up,  and  that  he 
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was  going  to  give  him  the  land  and  the  property  referred 
to  for  what  he  had  done  and  for  what  he  was  going  to 
do;  that  he  had  earned  the  property.  In  a  conversation 
with  William  L.  Joy,  his  legal  adviser  for  thirty-six 
years,  he  stated  that  Milo  had  assisted  him  faithfully  in 
caring  for  the  children,  and  that  he  did  not  know  how 
he  could  have  gotten  along  without  him  after  the  death 
of  his  wife,  and  that  he  had  given  him  one  hundred 
and  sixty  acres  of  prairie  land  and  some  timber  land. 
At  other  times  he  told  him  Milo  was  entitled  to  it,  and 
that  he  deserved  what  he  had  done  for  him.  To  John 
M.  Pinckey  he  said  that  he  had  promised  Milo  thifi 
place  of  two  hundred  and  more  acres;  that  soon  after  his 
mothers  death  he  had  agreed  with  Milo,  if  he  would 
stay  there  on  the  place  and  do  as  he  had  done,  he  would 
give  him  this  place  and  give  him  teams  and  machinery 
to  run  it,  and  build  him  a  house.  He  also  told  Pinckey 
he  had  earned  the  land  and  fulfilled  the  part  of  his  con- 
tract, and  should  have  it  The  testimony  of  Moses 
Smith  is  to  the  same  effect.  This  evidence  is  strongly 
corroborated  by  the  fact  that  Mills  did  everything  he 
had  promised  except  convey  the  land.  He  constructed 
the  buildings,  gave  the  team  and  cattle,  and  put  Milo 
in  possession  five  years  before  his  death.  It  will  not  do 
in  the  light  of  this  record,  to  quibble  over  the  use  of 
words.  "Give'^  was  not  employed  as  indicating  the  dis- 
position of  a  gratuity,  but  for  the  consideration  of  ser- 
vices rendered  by  a  dutiful  son.  Neither  the  deceased 
nor  Milo  spoke  of  the  arrangement  as  a  contract  or 
sale,  but  of  what  each  was  to  do  or  had  done.  That  he 
had  promised  his  dying  mother  to  help  care  for  her 
children  only  strengthens  the  probabilities  in  his  favor, 
as  the  deceased  would  be  the  more  likely  to  promise  to 
convey  the  land  to  induce  him  to  stay  in  accordance 
with  her  wish.  It  is  said  Milo  did  not  intend  to  claim 
the  land  under  the  contract,  but  to  file  claim  against  the 
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executor  for  compensation  for  the  eight  years  he  worked 
for  the  deceased.  Undoubtedly  he  did  not  undenstand 
what  course  he  must  pursue,  but  in  the  conversation  con- 
cerning recovery  nothing  was  said  indicating  the  farm 
had  not  been  promised  in  payment  In  every  instance 
where  it  is  claimed  the  plaintiff  said  he  had  no  contract, 
it  appears  reference  was  had  to  a  written  instrument. 
Mrs.  McCaustland  testifies  that  when  she  was  looking 
over  Mills'  property,  with  a  view  of  marrying  him,  he 
directed  Milo  to  show  her  the  plantation,  and  that  the 
latter  pointed  out  this  land  as  belonging  to  the  deceased. 
The  plaintiflE  denies  having  done  so,  and  in  this  he  is 
corroborated  by  Frank,  who  is  not  sure  about  the 
matter.  While  the  circumstance  is  not  controlling,  we 
are  inclined  to  think  she  is  mistaken.  The  boys  were 
more  familiar  with  the  premises  and  would  be  more 
likely  to  remember  the  route  taken.  Declarations  of 
Mills  that  he  would  deed  none  of  his  land  during  his 
lifetime  are  proven  by  the  appellee,  but  these  are 
explained  by  other  statements  to  the  effect  that  he  could 
not  convey  the  land  to  Milo  because  his  wife  declined 
to  sign  the  deed.  While  Mrs.  McCJaustland  says  she 
never  refused  to  do  so,  there  is  no  doubt  that  the 
deceased  so  believed,  and  that  this  was  his  only  reason 
for  not  doing  all  he  had  promised. 

The  only  doubtful  question  in  the  case  is  not 
argued.  It  seems  to  be  conceded  by  the  parties  in  argu- 
ment and  in  the  evidence  that  the  land  in  controversy 
is  that  to  which  reference  is  had.  It  was  apart  from  the 
other  land  of  the  deceased,  and  he  spoke  of  it  as  Milo's 
farm.  Tracy  and  Frank  P.  Mills  point  it  out  quite  defi- 
nitely in  their  testimony.  The  construction  of  the  house 
thereon  and  the  possession  taken  leaves  little  doubt  of 
what  was  intended.  But  the  case  was  tried  on  the 
theory  that  there  was  no  dispute  as  to  the  description, 
and,  as  the  point  is  not  raised  here,  we  need  only  remark 
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that,  without  indicating  the  metes  and  bounds  or  the 
government  subdivisions,  the  arrangement  seems  to 
have  contemplated  that  involved  in  this  action.  We 
have  no  doubt  the  contract  was  made  as  alleged. 

II    The  appellant  complied  with  the  contract  as 
understood  by  the  parties.    What  they  meant  by  speak- 
ing of  the  children  when  grown  up  or  able  to  look  after 
themselves  is  difficult  to  determine.    At  the  time 

2  the  arrangement  was  made  the  youngest  child 
was  only  four  years  old,  and  about  eleven  when 

Milo  left  home.  They  were  then  well  able  to  care  for 
themselves  in  the  home  provided  for  them.  The  deceased 
had  treated  the  contract  as  fulfilled,  and  repeatedly 
declared  Milo  had  earned  the  farm  and  was  entitled  to 
it,  and  that  he  was  only  prevented  from  conveying  it  to 
him  by  the  refusal  of  his  wife  to  join  in  the  deed.  The 
construction  given  this  contract  by  the  parties  is  bind- 
ing, and  it  is  sufficient  that  they  were  contented  with 
the  performance  of  its  conditions. 

III.     There  is  some  evidence  to  the  effect  that 

appellant  elected  to  take  under  the  will.    In  this  case  he 

may  claim  this  land  under  the  contract,  although 

devised  to  him,  and  such  other  property  as  may  be  left 

him  under  the  terms  of  that  instrument    If  this 

3  land  did  not  belong  to  deceased,  he  could  not  dis- 
pose of  it,  and,  because  of  this,  appellant  ou^ht 

not  to  be  prevented  from  claiming  such  as  he  in  fact 
owned  and  left  to  him.  There  is  no  inconsistency  in 
such  a  course.  It  is  only  where  some  inconsistency  ia 
involved  that  an  election  is  necessary.  Hainer  v.  Legion 
of  Honor,  78  Iowa,  245;  1  Jarman,  Wills,  443;  1  Pom- 
eroy,  Equity  Jurisdiction,  461;  Bigelow,  Estoppel,  562. 
We  conclude  that  a  decree  should  be  entered  granting 
the  plaintiff  the  relief  prayed. — Reversed, 
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The  American   Emigrant  Company  v.  Isabella  M. 
Long,  Appellant. 

Appeal:  notice  to  attorney.  Service  of  a  notice  of  appeal  upon 
the  attorney  who  originally  appeared  for  plaintiff  and  who  con- 

1  tinned  to  act  in  the  case  for  many  years  and  whose  appearance 
8  as  attorney,  does  not  appear,  from  the  record,  to  ever  have  been 
4    withdrawn  is  suflScient,  under  Code,  1878,  section  8l7?,  providing 

that  the  notice  of  appeal  may  be  served  on  the  adverse  party  or 
his  "attorney  who  appeared  for  him  in  the  court  below,**  though 
he  had  ceased  to  act  as  attorney  in  the  case,  when  served  with 
notice. 

Stipulations:  Powers  of  Attorney,  An  agreement  of  the  respective 
attorneys  employed  in  several  suits  involving  the  same  issues, 
entered  in^o  after  appeals  had  been  taken  therefrom,  stipulating 

2  that  the  appeals  had  in  fact  been  taken  and  perfected,  and  that 
all  the  evidence  in  each  was  certified  to,  and  made  a  part  of  the 
record  by  the  trial  judge,  was  binding  on  tho  respective  parties  on 
appeal. 

Appeal  from    Calhoun   District    Court. — Hon.  J.  H. 
Macombeb,  Judge. 

Saturday,  April  9,  1898. 

This  is  an  action  to  quiet  the  title  to  certain  landiS 
in  Oalhoun  county.  There  was  a  decree  for  plaintifiE  in 
the  court  below,  and  defendants  appeal — Reversed. 

Charles  A.  Clark  &  Son  for  appellants.  • 
M.  E,  Long  for  appellee. 

Waterman,  J. — It  appears  by  tacit  admission  that 
this  is  one  of  a  number  of  actions  involving  a  like  federal 
question.  One  of  these  cases  {American  Emigrant  Co. 
V.  Rogers  L.  M.  Works,  83  Iowa,  612),  waa,  by  writ  of 
error  to  this  court,  taken  to  the  supreme  court  of  the 
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United  Startes,  and  there  disi>osed  of  adversely  to  the 
claim  of  the  plaintiff  herein.  See  Rogers  L.  M.  Works 
V.  American  Emigrant  Co.,  164  U.  S.  559  (17  Sup.  Ct. 
Bep.  188).  The  other  cases  were  continued  from  time 
to  time,  waiting  the  decision  of  the  federal  tribunal.  In 
accordance  with  the  holding  in  the  last-mentioned  case, 
this  at  bar  must  be  reversed  if  a  hearing  on  its  merits 
can  be  had.  But  appellee  urges  certain  objections  to 
our  consideration  of  the  issues  involved,  and  to  these 
we  shall  give  due  attention. 

II.  This  action  was  originally  brought  by  one  J. 
A.  Harvey,  as  attorney  for  plaintiff,  and  he  continued 
to  act  as  counsel  in  the  case  for  many  years.    The  suit 

was  begun  in  the  year  1877.    The  record  does  not 

1  disclose  that  Harvey  ever  withdrew  his  appear- 
ance as  attorney.    Notice  of  appeal  was  served 

upon  him  by  defendants,  and  it  is  now  claimed  that  he 
had  ceased  to  act  as  attorney  in  this  case  some  months 
before  such  notice  was  served,  and  therefore  the  case  is 
not  properly  in  this  court. 

III.  It  is  also  claimed  there  is  no  showing  that 
we  have  all  the  evidence  before  us,  because  the  certifi- 
cate of  the  judge  to  the  transcript  is  defective.  The 
notice  of  appeal,  spoken  of,  was  served  November  9, 1889. 
Thereafter  counsel  for  defendants  herein,  and  one  J.  J. 
Davis,  who  it  is  admitted  was  at  the  time  one  of 

counsel  for  plaintiff,  entered  into  the  following 

2  written     stipulation:         "  American  Emigrant 
Company  v.  Julius  Daniels,  et  al.,  and  other 

similar  appeals.  Appeal  from  Oalhoun  District  Court. 
Stipulation.  Whereas,  appeals  have  been  regularly 
token  and  perfected  by  the  above  plaintiff  and  defend- 
ants, or  by  the  plaintiff  and  defendants  respectively, 
from  final  judgments  and  decrees  of  the  district  court 
of  Iowa  within  and  for  Calhoun  county  in  the  follow- 
'  ing  entitled  actions,  which  appeals  in  each  of  said 
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actions  are  as  shown  below,  namely:  The  American 
Emigrant  Company  v.  Isabelle  M.  Long,  et  al.  (No, 
315.)  Appeal  by  d-efendants;  also,  api)eal  by  plaintiff. 
[About  fifty  other  cases  are  here  recited.]  Now,  with 
a  \iew  to  saving  expense  touching  transcripts  and 
records,  and  to  prevent  all  questions  which  might  ari^e 
from  loss  of  original  papers,  or  other  casualty,  it  is 
hereby  stipulated  and  agreed  as  follows:  (1)  Thait  the 
plaintiff  and  defendants,  respectively,  in  all  of  the 
actions  above  enumerated,  took  appeals  to  the  supreme 
court  of  Iowa,  as  above  set  out  and  shown,  which 
appe'als  in  each  instance  wei-e  taken  by  said  plaintiff 
and  defendants,  respectively,  by  serving,  within  six 
months  from  the  date  of  the  decree,  in  each  instance, 
on  the  attorneys  of  record  of  the  adverse  party  or  i>ar- 
ties,  and  on  the  clerk  of  the  district  court  of  Calhoun 
county,  a  notice,  in  writing,  of  appeal  to  the  supreme 
court  of  Iowa,  in  all  cases  in  accordance  with  law,  and 
by  at  once  filing  such  notices  of  appeal  in  the  office  of 
the  clerk  of  said  court,  and  having  the  same  entered  on 
the  appearance  docket  in  each  case.  (2)  It  is  also  stip- 
ulated and  agreed  that,  in  each  case  in  which  an  appeal 
or  appeals  was  or  were  taken  as  shown  above,  all  of  the 
evidence  offered  or  introduced  on  the  trial  of  each  of 
such  actions  in  the  court  below  was  certified  and  made 
of  record  by  the  judge  before  whom  such  actions  were 
tried  in  'the  court  below,  within  six  months  after  the 
dates  of  the  judgments  and  decrees,  respectively, and, so 
certified,  was  filed  with  the  certificates  aforesaid  in  the 
office  of  the  clerk  of  said  court  within  six  months  next 
after  the  dates  of  said  judgments  amd  decrees,  respec- 
tively, and  at  once  entered  upon  the  appearance  docket 
of  said  court.  (3)  The  defendants  ^hall  proceed  to  prose- 
cute their  appeals  in  the  following  named  cases,  or  such 
of  them  as  they  may  see  fit,  not  less  than  two,  namely: 
The  American  Emigrant  Company  v,  Julius  Daniels 
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et  al.  (No.  98.)  The  American  Emigrant  Company  v. 
Jacob  Rogers  et  al.  (No.  116.)  The  American  Emi- 
grant Company  v.  Helen  M.  Skidmore.  (No.  147).  The 
American  Emigrant  Company  v.  Isaac  H.  Knox  et  al. 
(No.  300.)  The  American  Emigrant  Company  v.  The 
Iowa  Land  &  Loan  Co.  et  al.  (No.  301.)  And  the  plain- 
tifif  shall  proceed  to  prosecute  its  appeals  in  the  follow- 
ing cases,  or  such  of  them  as  they  may  see  fit,  namely: 
*  *  *  And  all  other  appeals  above  mentioned,  on 
both  sides,  shall  stand  continued,  without  prejudice  to 
either  party,  and.  without  being  docketed  in  the  supreme 
court,  until  the  decision  of  said  court  in  the  appeals 
which  may  be  prosecuted  as-  herein  provided.  J.  J, 
Davis,  attorney  for  plaintiff  in  all  the  cases.  Chas. 
A.  Clark,  attorney  for  all  the  defendants  in  all  the 
caoes."  The  terms  of  this  stipulation  seem  to  have 
been  observed  by  all  parties  until  after  the  death  of 
Davis,  which  occurred  in  the  year  1897.  It  is  now 
claimed  that  Davis  had  no  authority  to  make  any  such 
agreement  The  stipulation  covers  the  matters  com- 
plained of,  and  we  think  plaintiff  is  bound  by  it.  It  was 
within  the  scope  of  Davis'  authority  as  an  attorney  to 
make  an  agreement  as  to  the  record,  and,  under  the 
circumstances  of  this  case,  we  think  the  stipulation  that 
an  appeal  had  been  in  fact  taken  was  binding.  As 
indicating  the  authority  of  an  attorney  in  relation  to 
the  management  of  an  action,  we  call  attention  to  the 
following  cases:  Ohlquest  v.  Farwelly  71  Iowa,  233; 
In  re  Heath's  Will,  83  Iowa,  215]  Lochvood  v.  Black- 
Hawk  County,  34  Iowa,  235.  As  to  the  objection 
3  to  the  notice  of  appeal,  we  wish  to  say  further 

that  this  is  not  a  case  of  attempting  to  give  this 
court  jurisdiction  by  consent  A  notice  was  in  fact 
served,  and  served  upon  one  who  had  api>eared  in  the 
cause  below,  and  whom  the  record  showed  to  be  still  an 
attorney  in  the  case.      The  statute  provides  (section 
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3178,  Code  1873)  that  notice  of  api>eal  may  be  sensed, 
"on   the  adyerse  party,   his  agent  or  attorney   who 

appeared  for  him  in  the  court  below/^  We  are 
4  inclined  to  think  that  the  service  was  sufficient, 

under  the  law;  but,  if  not,  the  agreement  made  it 
so, — especially  after  the  parties  have  acted  upon  sueh 
agreement  for  many  years.  We  do  not  know  why 
Harvey's  authority  as  an  attorney,  though  he  had  with- 
drawn from  the  case,  could  not  be  recognized  by  the 
plaintiff  far  enough  to  give  him  the  right  to  accept 
service  of  a  notice  of  appeal,  even  if  the  authority  went 
no  further,  and  this  >ve  think  is  what  was  done.  The 
case  will  be  reversed. 


The  Minneapolis  &  St.  Louis  R.  R.  Company,  Appel- 
lant, V.  The  Incorporated  Town  of  Britt  et  al. 

j^  546         Statntorjr  Dedication.    The  execution,  acknowledgment  and  record 

'      ^  of  a  plat  of  land  on  which  csrtain  streets  are  designated,  will  not 

constitute  a  valid  dedication  of  the  land  where  the  plat  does  not 

1  give  the  length  or  breadth  of  either  the  lots  or  blocks  and  gives  the 
width  of  only  a  few  of  the  streets,  except  that  it  is  stated  thereon 
that  it  is  drawn  on  a  scale  of  one  inch  to  one  hundred  and  twenty 
feet  and  the  initial  point  of  the  survey  cannot  be  ascertained 

2  without  goin^  to  another  survey  which  is  not  in  the  record,  under 
Code,  1873.  section  551),  requiring  such  plat  to  accurately  describe 
all  the  subdivisions  of  the  tract  and  the  breadth  and  courses  of  all 
streets  and.  section  561,  providing  that  such  plat  when  acknowl- 
edged and  recorded  is  equivalent  to  a  deed  in  fee  simple  of  such 
parts  of  the  land  as  are  set  apart  for  streets. 

Same.    An  incompetent  or  defective  statutory  dedication  of  land  for 
streets  may  be  sustained  as  a  common  law  dedication  if  the  streets 
3 ,  marked  on  the  plat  can  be  located  with  sufficient  certainty  and  if 
there  has  been  an  acceptance  by  the  public. 

Revooatio:^:  Acceptance,  An  attempted  dedication  of  land  for 
streets  by  executing,  acknowledging  and  recording  a  plat  of  a 

4  tract  of  land  in  accordance  with  Code,  1873,  sections  559, 561,  which 
is  inoperative  under  the  statute  because  of  defects  in  the  plat  may 
be  withdrawn  by  the  donor  at  any  time  before  acceptance  by  the 
publia 
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Same.    An  attempted  dedication  of  land  for  streets  by  executing, 
acknowledging  and  filing  a  plat  of  the  same  as  provided  by  Code, 

4  1873,  sections  559,  561,  which  is  inoperative  because  of  defects  in 
tlie  plit  is  revoked  by  the  execution  by  the  grantor,  before  the 
acceptance  by  the  public,  of  a  deed  including  the  land  designated 
as  streets  without  any  reservation. 

Lickkse:    Revocation.    A  railway  company  whijh  has  provided  a 
crossing  at  a  place  where  its  road  is  crossed  by  a  street  attempted 

5  to  be  dedicated  to  the  public  and  which  has  dedicated  so  much  of 
the  street  as  is  used  for  travel  cannot  exclude  the  public  from  the 
use  of  the  crossing  after  it  has  acquiesced  in  such  use  for  more 
than  fifteen  years. 

Appeal  from  Hancock  District  Court.— ^o^.  P,  W.  Burr, 

Judge. 

Saturday,  April  9,  1898. 

Suit  in  equity  to  quiet  title  to  certain-  land  used  by 
the  plaintifif  as  a  right  of  way  and  depot  grounds  within 
what  is  now  the  incorporated  town  of  Britt.  The  town 
answered,  denying  the  ownership  in  plaintifif  of  certain 
strips  of  land  crossing  the  said  right  of  way  and  depot 
ground's;  claiming  that  these  strips  were  dedicated  to 
and  accepted'  by  the  town  and  the  public  as  streets  and 
alleys.  The  trial  court  quieted  plaintifif's  title  to  cer- 
tain parts  of  the  land,  but,  as  to  other  parts  of  it,  held 
that  it  constituted  a  part  of  the  streets  and  alleys  dedi- 
cated to  the  public,  an!d  that  plaintiff  had  no  interest 
therein.  Both  parties  appeal.  As  plaintifif  first  per- 
fected its  api)eal,  it  will  be  called  appellant. — Modified. 

B.  M.  Wright  and  H.  M.  Bush  for  appellant. 
Bipley  &  Kelly  for  town  of  Britt. 

Deemer,  C.  J. — On  the  tenth  day  of  January,  1879, 
John  E.  Anderson  and  wife  made  what  purports  to  be  a 
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plat  of  certain  lands  in  Hancock  county,  calling  the 
same  "Anderson's  Second  Addition  to  the  Town 
1  of  Britt '^    Thereafter,  and  on  the  tenth  day  of 

June,  1880,  one  Lattimore  made  a  plat  of  lands 
immediately  adjoining  the  Anderson  tract,  on  the 
east.  On  the  seventh  day  of  September,  1880, 
Anderson  and  wife  conveyed,  by  metes  and  bounds,  and 
without  reservation,  a  strip  of  land  running  from  north- 
east to  southwest  through  his  said  second  addition,  to 
appellant's  grantors.  This  strip  crosses  what  are 
designated  ui>on  the  so-called  Anderson  plat  as  Han- 
cock, Water,  and  another  unmarked  ^trip  of  land,  called 
in  the  record,  for  the  purpose  of  identification,  "X" 
street,  running  north  and  south,  and  Seventh,  Eighth, 
and  Ninth  streets  running  east  and  west.  The  Lattimore 
plat  recognizes  and  dedicates  the  ground  occupied  by 
the  appellant  for  Its  right  of  way  and  depot  grounds, 
and  no  controversy  exists-  as  to  any  part  of  the  land 
covered  thereby,  save  a  small  portion  in  what  is  called 
"X"  street.  This  action  is  to  quiet  plaintiff's  title  to  the 
so-called  streets  and  alleys  covered  by  the  Anderson 
plat,  which  cross  its  right  of  way  and  depot  grounds. 
The  trial  court  quieted  plaintiff's  title  in  so  far  as  it 
relates  to  Seventh  street,  and  that  part  of  the  unnamed 
street  between  Water  street  and  Grant  street,  where  the 
same  crosses  the  right  of  way,  except  that  the  crossing, 
as  now  used  by  the  public,  across  said  right  of  way 
along  and  across  Eighth  street,  and  from  the  south- 
west comer  of  the  depot  platform,  be  kept  open  by  the 
plaintiff,  as  it  is  now  traveled  and  used.  It  further 
decreed  that  'the  other  streets  in  controversy,  to-wit, 
Hancock  street,  Water  street,  Eighth  street,  and 
Ninth  street,  are  public  highways,  with  the  right 
of  the  public  to  pass  across  and  over  plaintiff's  right 
of    way   and    depot    grounds    where    said    streets 
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cross  the  same.    From  what  we  have  said,  it  is  appar- 
ent that  if  the  plat  made  by  Anderson  and  wife 
2         operated,  in  itself,  or  by  reason  of  the  accept- 
ance of  any  dedication  of  lands  therein  to  the 
public,  as  a  transfer  of  the  title  to  such  lands,  then 
appellant  is  not  entitled  to  'the  relief  prayed^  unless  by 
reason  of  estoppel  or  adverse  possession.      The  first 
question  which  arises,  then,  is,  was  there  a  "sufllcient 
dedication  of  these  so-called  streets  to  the  public? 
Appellant  argues  that  there  was  not  a  suflScient  statu- 
tory dedication,  and  that  the  claim  of  common-law  dedi- 
cation is  not  sustained,  because  no  evidence  of  accept- 
ance is  shown.    The  statutory  requirements  with  refer- 
ence to  plats  lare  as  follows:    Section  559,  Oode  1873: 
"The    ♦     ♦    ♦    owner    *     *     *    of  any  tract  or  par- 
cel of  land    ♦     ♦    ♦      who  sihall  hereafter  subdivide 
the  same    ♦     ♦     ♦    sh'all  cause  a  plat  of  such  subdi- 
vision, with  references  to  known  or  permanent  monu- 
ments, to  be  made,  which  shall  accurately  describe  all 
the  subdivisions  of  such  tract  or  parcel  of  land,  number- 
ing the  same  by  progressive  numbers  and  giving  the 
dimensions  and  length  and  breadth  thereof,  and  the 
bread  til  -and  courses  of  all  streets  and  alleys  established 
therein."      Section  560  of  the  same  Oode  provides  for 
the  signing,  acknowledging,   and  recording  of  such 
plats;  and  section  561  says,  in  substance,  that  the 
aicknowledgment  and  recording  of  such  a  plat  is  equiv- 
alent to  a  deed  in  fee  simple  of  ^uch  portions  of  the 
premises  platted  as  are  set  apart  for  streets  or  other 
public  use.    The  Anderson  plat  names  the  streets,  and 
num'bers  the  lots  and  blocks.    The  surveyor  who  made 
the  plat  also  certifies  that  the  subdivision  is  situated 
upon  a  certain  forty  acres  of  land;  that  the  streets  are 
.laid  out  at  right  angles,  running  eleven  degrees,  thirty 
minutes  north;  that  the  initial  point  of  the  survey  is  the 
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center  of  a  street  at  tlie  southwes't  corner  of  a  forty 
acres  immediately  adjoining  the  platted  tract  upon  the 
north,  which  was  surveyed  and  subdivided  at  a  prior 
date;  an«d  that  the  plat  is  drawn  on  a  scale  of  one  inch 
to  one  hundred  and  twenty  feet.  In  his  statement, 
Anderson  says  that  the  plat  is  a  subdivision  of  parts 
of  'the  forty  acres  covered  thereby,  and  that  he  platted 
the  same,  and  dedicated  the  streets  and  alleys,  as  shown 
on  said  plat.  There  is  no  reference  to  known  and  per- 
manent monuments,  except  as  stated;  nor  does  the  plat 
give  the  length  or  breadth  of  either  the  lots  or  blocks. 
The  width  of  Hancock  and  Water  streets  is  given  as 
sixty-six  feet,  but  the  width  of  Seventh,  Eighth,  Ninth, 
and  the  so-called  X  street,  is  not  given.  There  is  no 
description  of  the  subdivisions  of  the  tract,  except  as 
stated.  The  initial  point  of  the  survey  cannot  be  ascer- 
tained without  going  to  another  survey,  said  to  have 
been  made  in  1878,  but  which  is  not  in  the  record,  and 
which  is  not  referred  to,  except  as  stated.  A  substan- 
tial compliance  with  the  provisions  of  the  statute  before 
quoted  is  all  that  is  required,  yet  so  many  defects  are 
apparent  in  this  plat  and  survey  that  we  do  not  think 
it  has  the  effect  to  vest  in  the  public  a  fee-simple  title  to 
what  appears  to  be  intended  as  streets.  The  only  means 
of  knowing  the  breadth  of  most  of  the  streets  in  contro- 
versy, and,  indeed,  the  only  way  in  which  to  determine 
the  exact  location  or  siz^e  of  any  lot  or  block  or  alley,  is 
by  reference  to  the  scale,  which  says  that  the  plat  is 
drawn  on  the  basis  of  one  inch  to  one  hundred  and 
twenty  feet.  Such  a  reference  is  too  indefinite  to  con- 
stitute the  basis  for  a  conveyance  of  land.  The  yaria- 
tion  of  one-twelfth  of  an  inch  means  a  difference  of  ten 
feet  in  the  dimensions  of  a  lot  or  the  breadth  of  a  street 
Surely  this  is  not  a  substantial  compliance  with  the 
statute.  Village  of  Winnetka  v.  Prouty,  107  111.  218; 
Elliott,  Roads  &  S.  p.  85.    The  case  of  Taraldson  v. 


April  1898]  Railway  Co.  v.  Town  of  Britt,  et  al.  203 

Town  of  Lime  Springs,  92  lowia,  187,  upon  which 
•appellee  relies,  is  not  in  point,  for  the  reason  that  the 
dimensions  of  the  various  subdivisions  of  the  plat,  and 

the  breadth  of  the  streets  and  alleys,  were  all 
3  accurately  given.      As  there  was  no  statutory 

dedication,  we  look  to  see  if  there  were  such  acts 
and  conduct  on  the  part  of  Anderson  and  the  public  as 
«to  amount  to   a  dedication   at    common    law.     An 
incompetent  or  defective  statutory  dedication  may  be 
sustained  as  a  common-law  dedication  if  the  streets  and 
alleys  m-arked  on  the  defective  plat  can  be  located  with 
sufficient  certainty;  and  acceptance  by  'the  public  is 
shown.       But  such  a  dedication,  even  if  made  with 
requisite  accuracy,  may  be  withdrawn  by  the  donor  at 
any  time  before  accep'tance  by  the  public.    Acceptance 
is  essential  to  the  establishment  of  such  a  street, 
although  perhaps  not  necessary  to  a  statutory  dedica- 
tiooi), — 2i  point,  however,  that  we  do  not  decide.    But 
see  Brown  v.  Taber,  103  lowa^  1.     The  deed  to  appel- 
lant's   grantors   amounted   'to   a   revocation    of    the 
attempted  dedication,  and  will  prevail,  unless  it  be 
shown  that  the  public  accepted  the  dedication  before 
the  deed  was  made.    As  said  in  the  case  of  Incorporated 
Town  of  Camhridge  v.  Cook,  97  Iowa,  599,  "There  must 
'be  an  acceptance  of  a  dedication  of  lands  for  public  pur- 
poses, and,  while  slight  evidence  is  sufficient,  yet,  some 
showing  is  quite  as  essential  as  evidence  of  the  dedica- 
tion itself."    That  Anderson  intended,  when  ho  made 
the  plat,  to  dedicate  some  of  his  lands'  designated  as 
streets,  to  the  public,  is  plain,  but  the  exact  location  of 
such  land  cannot  be  ascertained  from  the  plat  itself. 
Extrinsic  evidence  is  necessary  to  definite  identi- 
4  fication.     Assuming  that  there  is  sufficient  evi- 

dence of  use  and  travel  by  the  public  to  locate 
the  so-called  streets,  on  either  side  of  plaintiff's  depot 
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grounds  and  right  of  way,  yet  there  is  no  evidence  what- 
ever of  any  use  of  these  streets,  either  aeross  appellant's 
land,  or  at  any  other  place,  before  the  delivery  of  the 
deed  to  appellant's  grantor.  As  no  acceptance  of  the 
dedication  before  the  making  of  this  deed  is  ^hown,  it 
follows  that  there  was  a  revocation  of  so  much  of  the 
plat  designating  the  streets  as  is  covered  Ijy  the  deed, 
and  that  appellant  is  entitled  to  a  decree  quieting  its 
title  to  all  of  the  land,  except  it  be  to  that  part  reserved 
to  the  public  in  what  is  known  as  "X"  and  Seventh 
streets.  It  appears  from  the  evidence  that  the  part  of 
these  streets  so  reserved  has  been  used  by  the  public, 
with  the  knowledge  and  acquiescence  of  the  railway 

company,  for  more  than  fifteen  years.  The  rail- 
5         way  company  has  provided  a  crossing  at  this 

place,  and  has  evidently  dedicated  so  much  of 
it  as  has  been  and  is  now  used  for  travel.  Appellant 
does  not  seriously  contend  that  this  part  of  the  decree 
is  wrong.  In  any  event,  it  is  not  justified  in  excluding 
the  public  from  the  use  of  this  crossing.  See  Sarver 
V.  Railroad  Co.,  104  Iowa,  59.  The  district  court  was 
in  error  in  denying  appellant  relief  as  to  Hancock, 
Water,  Eighth,  and  Ninth  streets,  and  its  decree  in 
that  respect  will  be  reversed. 

The  town  appeals  from  the  decree  denying  it  relief 
as  to  the  whole  of  Seventh  and  X  streets.  It  will  be 
observed  from  what  has  already  been  said  that  it  is  not 
entitled  to  a  more  favoraible  decree  than  was  rendered, 
and  as  to  it  the  decree  will  be  affirmed.  On  plaintiff's 
appeal,  modified  and  affiemed.  On  defendant's 
appeal,  affirmed. 
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Patrick  Conley,  Appellant,  v.  Thomas  Dug  an. 

Action:  limitation  of  actions.  .  A  plaintiff  in  an  action  on  a  note, 
who  negligently  delays  mailing  the  petition  to  the  clerk  for  filing 
2  so  long,. that  from  a  slij?ht  interruption  in  the  mail  service,  the 
petition  is  not  filed  until  two  days  after  the  date  fixed  in  the 
original  notice,  as  a  result  of  which,  under  Code,  1S73,  section  2600, 
the  action  is  dismissed  on  defendant's  motion,  cannot  commence 
a  second  action  to  prevent  the  bar  of  the  statute  of  limitations, 
under  section  2637,  authorizing  the  bringing  of  a  new  suit  with 
such  effect  if  plaintiff  fails  in  his  first  action  through  any  cause 
**€zcept  neqligence  in  its  prosecution.^ 

Same.  Defendant  in  an  action  on  a  note,  is  entitled,  under  Code,  1878, 
section  2G00,  to  a  dismissal  of  the  action  where  the  original  notice 
served  in  the  action  fixed  the  date  for  filing  the  petition  and 
2  plaintiff  waited  so  long  before  mailing  the  petition  to  the  clerk 
that  from  a  slight  interruption  of  the  mail  service  the  petition 
did  not  reach  the  clerk  until  two  days  after  the  time  fixed  for 
filing. 

Same  One  who  neglects  to  file  his  petition  in  time,  by  reason  of 
which  his  action  is  dismissed,  on  defendant's  motion,  after  it  is 
8  too  late,  on  account  of  the  statute  of  limitations,  to  commence  a 
new  action,  is  not  entitled  to  a  continuation  of  his  action,  under 
Code,  18 73,  section  2537,  providing  that,  if  plaintiff  fail  in  his 
action  through  any  cause  except  negligence  in  its  prosecution,  a 
new  suit,  if  brought  within  six  months,  shall  be  deemed  a  contin- 
uation of  the  first;  though  an  attorney,  not  shown  to  have  any 
authority  to  act  for  defendant,  but  representing  that  he  was 
employed  to  defend  the  action,  negotiated  for  settlement,  and 
procured  extension  of  time  to  answer,  thereby  consuming  time, 
till  a  new  action  was  barred. 

Appeal:  be  view.  The  action  of  the  trial  court  in  dismissing  an 
action  on  a  note,  from  which  no  appeal  is  taken,  cannot  be  con- 
1  sidered  on  appeal  from  a  judgment  sustaining  a  demurrer  to 
the  petition  in  a  second  suit  on  the  same  cause  of  action,  which 
second  suit  is  claimed  to  be  a  continuation  of  the  first,  within 
section  2537  of  the  Code  of  1873. 

Appeal  from   Howard   District    Court. — Hon.  A.   N. 
HoBSON,  Judge. 

Saturday,  April  9,  1898. 
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Plaintiff  sued  to  recover  upon  a  promissory  note 
which  fell  due  July  24, 1896.  The  original  notice  served 
on  the  defendant  April  23, 1896,  staited  that  the  petition 
would  be  on  file  on  June  1,  1896.  The  petition  was  not 
in  fact  filed  until  June  3d.  On  October  13th  following, 
defendant  moved  to  dismiss  the  action  because  the  peti- 
tioin  was  not  on  file  at  the  time  stated  in  the  notice.  ThiB 
motion  was  sustained,  and  to  the  ruling  plaintiff 
excepted,  but  no  appeal  was  taken  therefrom.  On 
December  2,  1896,  plaintiff  brought  another  action  on 
said  note,  alleging  as  follows:  "That  this  action  was 
originally  commenced  on  April  22,  1896,  by  delivering 
an  original  notice  to  the  constable,  wdth  instructions 
to  serve  immediately,  and  the  said  notice  was  served  on 
the  following  day.  That  said  notice  stated  that  the 
I)etition  would  be  on  file  on  or  about  June  1, 1896.  That 
said  petition  was  filed  on  June  3,  1896.  That  at  the 
June  term,  commencing  June  15, 1896,  at  which  defend- 
ant was  cited  to  appear,  defendant  was  negotiating 
with  H.  L.  Spaulding,  plaintiff's  attorney  for  a  settle- 
ment. That  H.  T.  Eeed  informed  said  attorney  that  he 
was  employed  to  defend  said  action,  and  that  he  had  a 
verified  answer  in  his  possession,  but,  before  filing  said 
answer,  he  intended  to  file  a  motion  for  security  for 
costs.  That  thereupon  it  was  agreed  between  said 
attorneys  that,  owing  to  the  expected  settlement,  plain- 
tiff would  waive  the  filing  of  any  pleadings  at  said  term, 
by  defendant.  That,  should  no  settlement  be  reached, 
plaintiff  would  file  a  bond  as  security  for  costs,  without 
a  motion  being  filed  therefor,  and  defendant  would  then 
file  his  answer  a  sufficient  time  before  the  October  term 
next  following,  so  that  plaintiff  could  take  depositions 
and  be  prepared  for  trial  at  said  term,  and  that  the 
cause  be  continued.     That  in  accordance  with  sai^ 
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agreement,  and  in  reliance  thereon,  said  cause  was  con- 
tinued, and,  no  settlement  having  been  reached,  plain- 
tiff filed  his  bond  as  security  for  costs.  That  defendant 
did  not  file  his  answer,  and  at  the  October  term  filed  his 
motion  to  dismiss,  because  the  petition  was  not  filed  on 
or  before  the  date  stated  in  the  original  notice,  which 
motion  was  sustained.  That  said  petition  was  drawn 
by  plaintiff^s  said  attorney,  and  was  mailed  by  him  at 
Elma,  Iowa,  the  home  of  said  attorney,  in  time  to  reach 
the  clerk's  office,  in  the  usual  course  of  the  mails,  on  the 
date  stated  in  the  notice,  and  the  same  was  delayed  in 
the  mails.  That  plaintiff  was  not  aware  of  the  date  of 
filing  until  defendant's  said  motion  was  filed.  Where- 
fore plaintiff  prays  that  this  action  be  held  a  continu- 
ance of  the  action  commenced  April  22,  1896,  and  that 
the  cause  of  action  be  held  not  barred,  and  that  he 
have  judgment  against  the  defendant  for  the  amount 
due  on  said  note,  according  to  the  terms  thereof,  and 
for  costs  of  suit."  To  this  petition  a  demurrer  was  inter- 
posed, setting  up  the  following  grounds:  (1)  That  the 
petition  shows  upon  its  face  that  the  cause  of  action 
stated  therein  is  barred  by  limitation;  (2)  that  the  show- 
ing made  is  not  sufficient  to  prevent  the  running  of  the 
statute.  The  demurrer  was  sustained,  and,  plaintiff 
electing  to  stand  ujyon  the  ruling,  judgment  was  entered 
for  defendant  for  costs.  To  this,  plaintiff  duly  excepted, 
and,  by  proper  process,  brings  the  matter  to  this  court 
for  review. — Affirmed. 

H.  L.  Spaulding  for  appellant. 

Beed  &  Reed  for  appellee. 

Waterman,  J. — Appellant  assigns  as  error,  first, 
the  action  of  the  trial  court  in  sustaining  the  motion 
to  dismiss  the  first  action.   No  appeal  being  taken  from 
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the  ruling,  we  cannot  consider  the  matter.     Indeed, 
we  think  the  beginning  of  the  second  suit  was 

1  a  waiver  of  any  right  to  complain  of  rulings  in 
the  first  action.    But,  while  we  must  accept  the 

decision  on  the  motion  as  final,  there  are  some  matters 
incidental  to  the  firist  action  which  are  rendered  neces- 
sary and  proper  for  consideration  here,  by  reason  of  the 
allegations  of  the  petition  in  the  second  suit 

II.    The  next  two  assignments  of  error  are  based 

upon  the  rulings  on  demurrer,  and  they  may  very  well 

be  considered  together.    The  original  notice  was  served 

in  the  first  action  April  23d,  fixing  the  time  when  the 

I)etition  would  be  on  file  as  June  1st    Plaintift 

2  then  waited  until  eo  late  a  date  that  any  elight 
interruption  of  the  mail  service  would  prevent 

him  from  complying  with  the  terms  of  the  notice,  and 
sent  the  paper  by  mail  to  the  clerk.  Such  interruption 
occurred,  and  the  petition  was  not  filed  until  after 
the  date  fixed  in  the  notice.  This  default  entitled 
defendant  to  have  the  action  dismissed.  Code  1873, 
section  2600;  Webster  v.  Hunter,  50  Iowa,  215.  That 
this  was  negligence  on  defendant's  part,  we  think,  is 
substantially  settled  by  Clark  v.  Stevens,  55  Iowa,  361. 
Plaintiflf  seeks  to  bring  this  action  within  the  terms 
of  Code  1873,  section  2537,  which  provides,  in  substance, 
tliat,  if  plaintiff  fail  in  his  action  through  any  cause 
except  negligence  in  its  prosecution,  a  new  suit,  if 
brought  within  six  months,  shall  be  deemed  a  continua- 
tion of  the  first.  But  can  what  took  place  after  the 

3  filing  of  the  first  petition  in  any  way  excuse  plain- 
tiff, or  operate  to  shield  him  from  the  consequences 

of  his  default?  It  is  not  alleged  in  the  petition  in  this 
action  that  Reed  was  Dugan's  attorney  in  June,  or  had 
any  authority  to  act  or  speak  for  him.  If  it  can  be  said 
that  plaintiff  was  not  negligent  in  relying  upon  a  state- 
ment made  by  a  sworn  oflSicer  of  the  court,  while  this 
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might  excuee  his  delay,  it  would  not  exonerate  him  frfim 
the  charge  of  negligence  in  beginning  the  action;  and  it 
was  for  the  latter,  and  not  for  delay,  that  his  action  was 
finally  dismissed.  If,  by  any  wrongful  act  of  Reed, 
plaintiff  was  induced  to  wait  until  the  dismissal  of  his 
action  loet  him  his  rights,  it  may  be  that  he  has  a  cause 
of  action  for  this  against  Beed ;  but  he  cannot  excuse  his 
own  default  by  the  plea  that  some  person  took 
advantage  of  it    The  judgment  of  the  trial  court  is 

AFFIRMED. 


W.  W.  Slooom,  Appellant,  v.  C.  R.  Beown  et  al. 

Sales:    equitablb  libns:    Innocent  purchaser,    A  purchaser  of  real 
5   estate  is  not  bound  by  an  oral  agreement  between  the  seller  and  a 

third  party  creating  an  equitable  lien  on  the  property,  unless  his 

knowledge  of  the  agreement  is  shown. 
J>eposltion8  in  Shorthand.    Code,  1878,  section  8785,  proTiding  that 

when  depositions  are  taken  in  shorthand  the  writer  shall  be  duly 

1  sworn  to  take  the  same  correctly,  and  to  make  correct  extension 

2  thereof  into  longhand,  and  that  the  notes  shall  be  signed  by  the 
witness  after  being  read  oyer  to  him,  and  be  filed  with  the  exten- 
sion, does  not  require  that  the  translation  of  the  notes  be  signed 
or  sworn  to  by  the  witness;  nor  is  any  agreement  essential  to  the 
taking,  if  no  objection  is  made  to  taking  them  in  shorthand. 

SUPPEESSION.    That  the  attorney  for  plaintiff  was  unable  to  reach  the 
place  where  depositions  were  taken,  by  rail,  at  the  time  fixed  for 
8    the  taking,  after  the  time  he  started,  is  not  a  ground  for  excluding 
the  depositions,  where  he  might  have  reached  the  place  in  time  by 
starting  earlier  or  by  a  private  conveyance. 
Cboss-examination.    Witnesses  whose  depositions  have  been  taken 
will  not  be  required  to  appear  on  the  trial  for  cross-examination 
8    because  the  attorney  for  the  opposite  party  was  not  present  at  the 
time  the  depositions  were  taken,  where  there  was  not  sufficient 
excuse  for  his  failure  to  be  present. 
Trial:    assignment  or  causes.    The  trial  court  is  not  required  to 
assign  the  different  causes  for  trial  on  particular  days  under  a  rule 
of  court  providing  that  on  the  first  day  of  the  term  or  as  soon 
4    thereafter  as  prasticable,  the  court  "may"  make  an  assignment  of 
the  trial  causes  which  shall  fix  the  day  of  the  term  on  which  each 
cause  shall  be  tried,  and  the  court  has  a  discretion  in  the  matter 
which  will  not  be  interfered  with  unless  abuse  of  it  is  shown. 
Vol.  105  la- 14 
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Appeal  from  Fayeite  District  Court. — Hon.  L.  E.  Fel- 
lows, Judge. 

Saturday,  April  9,  1898. 

Action  in  equity  to  recover  an  amount  alleged  to 
be  due  on  a  promissory  note,  and  to  have  established 
and  foreclosed  an  equitable  mortgage  on  land.  There 
was  a  hearing  on  the  merits,  which  resulted  in  the 
dismissing  of  the  plaintifiE^e  petition,  and  the  plaintiflE 
appeals. — Affirmed. 

H.  E.  Long  for  appellant. 

G.  H.  Phillips,  Ains worth  &  Ainsworth  and  Wm.  E. 
Fuller  for  appellees. 

Robinson,  J. — The  promissory  note  upon  which 
plaintiff's  demand  for  relief  is  based  was  given  to  the 
plaintiff  by  one  John  Thorman  on  the  first  day  of  Janu- 
ary, 1894.  At  that  time  Thorman  was  the  owner  of 
several  hundred  acres  of  land  in  Fayette  county,  and 
agreed  orally  to  give  a  mortgage  upon  that  land  to 
secure  the  note,  but  failed  to  do  so.  On  the  first  day  of 
March,  1894,  lie  conveyed  the  land  by  warranty  deed  to 
C.  R.  Brown.  This  action  was  commenced  in  August 
of  the  same  year  to  recover  the  amount  due  on  the  note, 
and  to  enforce  the  verbal  agreement  of  Thorman  as  an 
equitable  mortgage  of  the  land.  Thorman  and  Brown 
were  made  parties  defendant  and  filed  separate  answers. 
The  cause  was  afterwards  dismissed  as  against  Thor- 
man, and  he  then  filed  a  petition  of  intervention.  Brown 
denies  that  he  had  any  knowledge  of  an  agreement  to 
mortgage  the  land  when  he  purchased  it,  and  denies 
that  such  an  agreement  was  made.  Thorman  bases  his 
right  to  intervene  upon  the  covenants  of  his  deed  to 
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Brown,  and  alleges  that  the  larger  part  of  the  note  in 
suit  was  given  for  usurious  interest. 

I.  The  appellant  has  filed  an  assignment  of  errors, 
and  we  will  first  notice  questions  which  they  present. 
The  defendant  and  the  intervener  served  upon  the 
plaintiff  notice  that  their  depositions  would  be  taken  at 
West  Union  on. the  eleventh  day  of  May,  1896,  at  nine 
o'clock  in  the  forenoon.  In  response  to  that 
1  notice,  Mr.  Long,  the  attorney  for  the  plaintiff, 

left  Des  Moines,  his  place  of  residence,  on  the 
tenth  day  of  May,  and  arrived  at  Oelwein  during  the 
following  night.  He  then  found  that  the  first  train  for 
West  Union  did  not  leave  Oelwein  until  about  eleven 
o'clock,  and  at  nine  o'clock  he  had  communication  by 
telephone  with  L.  L.  Ainsworth,  one  of  the  attorneys  for 
the  defense,  and,  after  stating  that  he  would  be  in  West 
Union  at  noon,  to  be  present  at  the  taking  of  the  deposi- 
tions, for  the  purpose  of  cross-examination,  he  requested 
that  the  proceedings  to  take  them  be  delayed  until  that 
time.  Mr.  Ainsworth  refused  to  wait,  and  stated  that 
he  should  at  once  proceed  to  take  the  testimony  of  the 
witnesses,  and  that  was  done.  When  Mr.  Long  reached 
West  Union  at  noon,  the  depositions  had  been  taken  and 
the  witnesses  had  returned  to  their  homes.  The  deposi- 
tions were  taken  in  shorthand,  and  the  shorthand  notes 
only  were  signed  by  the  witnesses,  but  a  translation 
of  the  notes  was  made,  and  used  as  their  testimony.  In 
due  time  the  plaintiff  moved  to  suppress  the  depositions 
on  the  ground  that  they  were  not  signed  by  the  wit- 
nesses, and  no  agreement  had  been  made  to  take  the 
depositions  in  shorthand,  nor  to  translate  the  short- 
hand notes.  The  motion  also  asked  that,  in  case  the 
depositions  were  not  suppressed,  the  witnesses  should 
be  required  to  appear  in  court  for  cross-examination. 
The  motion  was  overruled.  Section  3735  of  the  Code  of 
1873  refers  to  the  taking  of  depositions,  and,  as  amended 
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by  chapter  94  of  the  Acts  of  the  Twenty-fifth  General 
Assembly,  contains  the  following:  "The  person  before 
whom  any  of  the  depositions  above  contemplated  are 
taken,  must  cause  the  interrogatories  propounded, 
whether  written  or  oral,  to  be  written  out,  and  the 
answers  thereto  to  be  inserted  immediately  underneath 
the  respective  questions.  ♦  ♦  ♦  The  whole  being 
read  over  by  or  to  the  witness  must  be  by  him  sub- 
scribed and  sworn  to  in  the  usual  manner.  Provided 
that  when  the  examination  is  taken  in  shorthand,  the 
writer  shall  be  duly  siwom  to  take  the  same  correctly 
and  truly,  and  to  make  correct  extension  thereof  into 
longhand,  typewriting  or  print,  and  the  extension  so 
made  and  duly  certified  by  the  person  before  whom  the 
depositions  are  taken  shall  be  received  as  the  deposi- 
tions. When  depositions  are  taken  in  shorthand 
the  notes  shall  be  signed  by  the  witnesses  after  being 
read  over  to  them,  and  shall  be  filed  with  the  extension." 
The  requirements  of  this  statute  appear  to  have  been 
fully  met.   It  did  not  require  that  the  translation 

2  should  be  signed  and  sworn  to  by  the  witnesses, 
but  it  was  suflBcient  if  the  notes  were  signed 

and  sworn  to  by  the  witnesses.  Nor  was  any  agree- 
ment essential  to  the  taking  of  the  depositions  in 
shorthand.  No  objection  to  that  method  of  tak- 
ing them  was  made  at  the  time  they  were  taken, 
and,  if  they  were  properly  taken,  the  objection 
could  not  have  been  made  afterwards.  The  appel- 
lant failed  to  show  a  suflBcient  excuse  for  his  fail- 
ure to  be  represented  at  the  taking  of  the  depositions. 
It  is  shown  that  his  attorney  could  not  have 

3  reached  West  Union  by  train  earlier  than  he  did 
after  starting,  but  no  reason  for  his  failui-e  to 

start  earlier,  or  to  go  from  Oelwein  by  private  convey- 
ance, is  shown;  nor  does  it  appear  that  the  plaintiflf  was 
prejudiced  by  his  failure  to  cross-examine  the  wit- 
nesses; nor  was  there  any  suflBcient  reason  for  the  court 
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to  order  the  witnesees  to  appear  for  cross-examination. 
The  motion  was  not  well  founded,  and  was  properly 
overruled.  Scharfenhurg  v.  Bishop,  35  Iowa,  60.  The 
case  of  Baldwin  v.  Railtvay  Co.,  68  Iowa,  37,  cited  by 
appellant,  did  not  involve  the  taking  of  depositions 
under  the  statute  we  have  considered,  and  is  not  in 
point. 

II.  The  plaintiff  asked  the  court  by  letter  to  fix  a 
day  for  trial  of  the  cause,  but  the  request  was  refused. 
It  is  made  to  appear  that  it  was  not  the  practice  of  the 
court  to  assign  a  cause  for  a  day  specified  except  upon 
the  application  of  the  parties  made  in  court,  and  with 
the  consent  of  all  the  members  of  the  bar.    The  cause 

was  called  for  trial  w^hen  it  was  reached  in  its 
4  regular  order.    The  appellant  contends  that  it 

was  the  duty  of  the  court,  under  rule  3  of  the 
rules  adopted  by  the  convention  of  district  judges  held 
January  5,  1887,  to  make  an  assignment  of  the  cause. 
The  rule  designated  provides  that:  "On  the  first  day  of 
the  term,  or  as  soon  thereafter  as  practicable,  the  court 
may  make  an  assignment  of  the  trial  causes,  which 
assignment  shall  fix  the  day  of  the  term  on  which  each 
cause  shall  be  tried,  and  parties'  will  be  required  to 
conform  to  this  order  of  trial.  Further  assignments 
may  be  made  by  the  court  as  often  as  the  progress  of  the 
business  of  the  term  shall  render  the  same  necessary.'^ 
This  does  not  require  the  court  to  make  assignments, 
and  whether  it  will  do  so  or  not  is  within  its  discretion, 
to  be  exercised  with  reference  to  the  business  before  the 
court,  the  time  which  may  be  given  to  the  business,  and 
the  convenience  of  all  persons  interested  in  the  court 
proceedings.  There  is  no  showing  of  an  abuse  of  dis- 
cretion, and  the  court  did  not  err  in  refusing  to  fix  the 
date  for  the  trial  of  the  cause  before  it  was  reached  in 
its  order. 
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III.  There  is  little  or  no  conflict  in  the  evidence 
with  respect  to  the  knowledge  of  the  agreement  of  Thor- 
man  to  give  a  mortgage,  which  Brown  had  when  he 
purchased  the  land  in  controversy.  The  defend- 
5  ant  Brown  was  a  purchaser  for  value.  He  states 
positively  that  he  did  not  have  any  knowledge  of 
the  alleged  oral  agreement  to  mortgage  the  land  he  pur- 
chased, and  there  is  no  direct  evidence  that  he  had  such 
knowledge  or  any  information  which  should  have  caused 
him  to  inquire  for  such  an  agreement.  Thorman  states 
that  he  did  not  inform  Brown*  of  the  agreement  when 
the  sale  to  him  was  made,  and  that  after  the  note  of 
January  1,  1894,  was  given,  and  the  agreement  was 
made,  and  before  the  sale  to  Brown,  the  note  was  sur- 
rendered, and  a  new  one  given  for  it,  and  that  nothing 
was  then  said  about  giving  a  mortgage.  There  is  evi- 
dence which  tends  strongly  to  show  that  Thorman  had 
stated  to  different  persons  that  Brown  knew  of  the 
agreement  when  he  purchased  the  land,  but  there  is 
nothing  which  overcomes  the  positive  testimony  of 
Brown  that  he  did  not  have  such  knowledge,  and  the 
statements  to  the  same  effect  made  by  Thorman  as  a 
witness.  Witnesses  testified  to  conversations  with 
Brown  respectiug  the  agreement,  but  none  of  them  show 
that  he  knew,  or  had  any  reason  to  know,  of  it  before  he 
purchased  the  land. 

The  conclusion  we  reach  as  to  the  merits  of  the  case 
renders  it  unnecessary  to  consider  numerous  questions 
presented  in  argument,  as  their  determination  could  not 
affect  the  disposition  of  the  case  we  find  it  necessary  to 
make.  The  record  does  not  show  any  error  prejudicial 
to  the  appellant.  The  decree  of  the  district  court  is  fully 
sustained  by  the  evidence,  and  it  is  affirmed. 
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Patbick  Maguieb  v.  J.  W.  Hanson,  Sheriff,  et  aZ., 

Appellants. 

Homesteads:  abandonment:  Pleading.   Plaintiff,  occupying  a  dwell- 

1  ing  house  with  his  wife,  which  they  had  moved  from  their  home- 

4  stead  to  their  son's  land  sixteen  months  previously,  sued  to  enjoin 

6  a  sale  of  their  land  under  execution,  and  alleged  that  they  moved 
because  they  needed  their  son's  care,  "by  reason  of  their  age, 
sickness  and  infirmities,"  and  that  the  removal  was  temporary 
and  without  any  intent  to  permanently  separate  the  house  from 
the  land,  or  of  abandoning  their  homestead  or  homestead  rights. 
Held,  that  the  petition  was  insufficient,  as  it  failed  to  show  a 
definite  purpose  to  resume  their  residence  on  the  land. 

Same     It  is  not  sufficient  that  a  homestead  claimant  is  supported  by 
cultivation  and  use  of  the  property  claimed  as  a  homestead.    The 

2  actual  occupation  of  the  premises  as  a  home  for  the  owner  and  his 
family  is  required,  except  in  a  few  exceptional  cases  of  temporary 
absence. 

Same.  A  removal  of  the  dwelling  house  from  a  homestead  for  a 
temporary  cause,  with  the  intention  on  the  part  of  the  owner  to 

5  replace  it  on  the  land  and  resume  his  residence  therein,  does  not 
pevent  an  abandonment  of  his  homestead  right  in  the  land,  where 
he  subsequently  abandons  such  original  intention. 

Same.    The  fact  that  the  dwelling  house,  after  removal  from  land  pre- 

7  viously  used  as  a  homestead,  remains  exempt  as  a  homestead  does 
not  continue  the  homestead  character  of  the  land  from  which  it 
has  been  removed. 

Evidenee.    The  removal  of  a  dwelling  house  from  land  and  its  occu- 

3  pation  as  a  home  in  its  new  location  are  prima  facie  evidence  of 
abandonment  and  plaintiff  who  asserts  homestead  rights,  must 
rebut  this  presumption  which  arises  from  these  facts. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B. 
QuAETON,  Judge. 

Saturpay,  April  9, 1898. 

Action  in  equity  to  restrain  the  sale  under  execu- 
tion of  land  alleged  to  be  a  homestead,    A  demurrer  tQ 
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the  petition  was  overruled,  and,  the  defendants  having 
refused  to  plead  further,  a  decree  was  rendered  in  favor 
of  the  plaintiff.    The  defendants  appeal. — Reversed. 

T.  F.  McCue  for  appellants. 

Soper,  Allen  <&  Morling  for  appellee. 

Robinson,  J. — The  fa-cts  alleged  in  the  petition,  and 
admitted  by  the  demurrer,  are  a©  follows:  In  April, 
1873,  a  judgment  was  rendered  by  the  district  court  of 
Allamakee  county  against  the  plaintiff,  and  in  favor  of 
the  defendant  C.  H.  McCormick  &  Bro.,  which  is  unpaid. 
At  the  time  the  indebtedness  on  account  of  which  the 
judgment  was  rendered  was  contracted,  the  plaintiff 
owned  six  hundred  and  forty  acres  of  land  in 
Allaiuakee  county,  upon  which  his  dwelling  house 
waisi  situated.  He  afterwards  disi>oeed  of  that 
land,  and,  with  the  proceeds  thereof,  purchased 
•two  hundred  acres  of  land  in  the  same  county, 
and  occupied  a  part  thereof  as  his  homesteadu 
It  is  alleged  that  the  price  of  that  property  was  paid 
from  the  proceeds  of  his  former  homestead.  In 
1  the  year  1885  he  disposed  of  the  second  home- 

stead, and,  with  'the  price  received^  purchased  an 
eighty-acre  tract  of  land  in  Palo  Alto  county,  and 
erected  upon  one-half  of  it  a  dwelling  house,  which  he 
and  Ms  wife  thereafter  occupied  as  a  homestead  for  a 
period  of  nearly  ten  years.  In  October,  1894,  the  dwell- 
ing house  was  moved  onto  land  owned  by  a  son  of  the 
plaintiff.  The  reason  for  the  removal  of  the  house  was 
that  the  plaintiff  and  his  wife,  "by  reason  of  their  age, 
sickness,  and  infirmities,"  required  the  care  and  assist- 
ance of  their  son;  bait  it  is  alleged  thiait  the  "removal 
was  only  temporary,  and  for  the  purposes  aforesaid,  and 
not  with  any  intention  of  permanently  separating  the 
said  house  from  the  said  land,  and  with  no  inrtentiofn 
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whatever  of  ajl>aai'doning  their  said  homestead  rights  in 
said  property,  but  that  they  etill  use,  and  are  supported 
fronj  the  proceedft  of  the  use  and  cul'tivation  of,  the 
said  homestead  forty  acres.''  The  defendant  Hanson, 
as  sheriff,  levied  an  execution,  issued  by  virtue  of  the 
judgment  described,  on  the  forty  acres  of  land  from 
which  the  dwelling  house  was  removed,  advertised  it 
for  sale  on  the  eighth  day  of  February,  1896,  and,  unless 
restrained,  will  sell  it  to  satisfy  the  judgment.  Tiie 
decree  of  the  district  court  enjoined  the  defendants  from 
seeking  to  enforce  the  judgment  against  the  land 
dscribed. 

That  the  land  was  a  homestead,  and  not  subject  to 
sale  to  satisfy  the  judgment  specified  prior  to  the 
removal  of  the  dwelling  house  therefrom,  is  not  dis- 
puted, and  the  only  question  we  are  required  to  deter- 
mine is  stated  by  the  appellants  as  follows:  "Did  the 
forty  acres  in  controversy  constitute  the  homestead  of 

the  appellee  at  the  time  of  the  levy?"  To  con- 
2         stitute  a  homestead  under  the  law  of  this  state, 

it  is  not  sufficient  that  the  homestead  claimant 
is  supiKxrted  by  the  cultivation  and  use  of  the  property 
claimed  as  a  homestead.  The  actual  occupation  of  the 
premises  as  a  home  for  the  owner  and  his  family  is 
required,  excepting  in  a  few  cases,  where  a  temporary 
absence  from  the  home  for  authorized  purposes  will  not 
affect  its  homestead  -character.  Davis  v.  Kellexj,  14 
Iowa,  523;  Windle  v.  Brandt,  55  Iowa,  221.  "The  home- 
stead must  embrace  the  house  used  as  a  home  by  the 
owner  thereof,  and  if  he  has  two  or  more  houses  thus 
used  by  him  at  different  times  and  places,  he  may  select 
which  he  will  retain  as  his  homestead."  CJode  1873,  sec- 
tion 1994.  A  person  may  sell  his  homestead,  and  invest 
the  proceeds  in  another  which  will  be  exempt  from 
existing  debts,  and  should  be  allowed  a  reasonalble  time 
in  which  to  imake  the  change;  but  a  mere  intent  to  erect 
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upon  -a  lot  or  tract  of  land  a  house  to  l)e  occupied  as  a 
home  at  some  indefinite  time  is  not  sufficient  to  consti- 
tute a  homestead,  within  the  meaning  of  the  statute. 
Givans  v.  Dewey,  4:7  low^a,  414;  Christy  v.  Dyer,  14 
Iowa,  438;  Bank  v.  HoUitigstvorth,  78  Iowa,  575;  Mann 
V.  CorringtoUj  93  Iowa,  108,  and  cases  therein  cited. 

But  we  are  required  to  consider  in  this  caee  more 
particularly  what  eon^tutes  an  albandomnent  of  a 
h'OTQestead.  It  is,  of  course,  true  that  an  actual  removal 
from  a  homestead,  with  no  intention  to  return  to  it,  will 
operate  as  an  abandonment.  Fyffe  v.  Beers,  18  Iowa,  4; 
Newman  v.  Franklin,  69  Iowa,  244.  And  a  removal 
with  an  intention  not  to  return  except  upon  a  contin- 
gency  which  the  person  removing  intend-s  to  avoid  will 
constitute  an  a'bandonment.  Kimball  v,  Wilson,  59 
Iowa,  638.  The  same  i«  true  of  a  removal  made  without 
auy  definite  and  fixed  purpose  to  return.  Cotton  v. 
Ilamil,  58  Iowa,  594;  Perry  v.  Dillrance,  86  Iowa,  424; 
Blackurn  v.  Traffic  Co,,  90  Wis.  362,  (63  N.  W.  Rep. 
2^9))  Jar  vis  v.  Moe,  38  Wis.  440.  But  when  a  person 
removes  from  this  homesitead  for  a  temporary  cause, 
with  the  definite  and  settled  purpose  of  returning  to  it, 
anil  that  purpose  is  continuously  held  in  good  faith, 
there  is  no  abandonment  of  the  homestead  right.  The 
length  of  time  he  is  absent  from  his  homestead, 
although  not  necessarily  conclusive,  may  be  eonsidered 
as  tending  to  show  his  intent  Dunton  v.  Woodbury, 
24  Iowa,  74.  An  absence  from  the  homestead  of  several 
years,  during  which  time.it  is  rented  to  another  does  not 
necessarily  operate  as  an  al^andonment  of  the  home- 
stead* right.  Boot  v.  Brewster^  75  Iowa,  631;  Ztvick  v. 
Johns,  89  Iowa,  550;  Repenn  v.  Davis,  72  Iowa,  548; 
Ayers  v.  Grill,  85  Iowa,  720;  Robinson  v.  Charleton,  104 
Iowa,  396;  Waples  Homestead,  section  563.  The  home- 
stead right,  when  once  acquired,  will  be  presumed  to 
continue  until  it  is  shown  to  have  been  terminated. 


April  1898]  Maquire  v.  Hanson,  bt  al.  219 

Boot  V.  Brewster y  supra;  Robinson  v.  Charleton,  supra; 
And  the  burden  of  showing  that  it  is  at  an  end  is  upon 
the  party  who  assails  it.  In  this  case  it  appears  'that 
the  land  in  controversy  was  a  homestead  until  less  than 
sixteen   months  before  this  action   was    com- 

3  menced;  but  the  removal  by  the  plaintiff  of  his 
dwelling  house  from  the  land,  and  his  occupation 

of  it  in  its  new  location  as  a  home,  are  prima  facie  evi- 
dence of  albandonment,  and  the  burden  is  on  him  to 
i*ebut  the  presumption  w'hich  arises  from  those  facts. 
Neicman  v.  Franklin,  69  Iowa,  244;  Waples  Home- 
stead, section  5G4.     It  is  said  that  he  has  failed 

4  to  meet  that  requirement,  in  that  his  petition 
does  not  explicitly  allege  an  absolute  and  unqual- 
ified intention'  to  return  to  and  reoccupy  as  a  homestead 
the  land  in  controversy.  The  i>etition  alleges  that  the 
removal  was  only  temporary,  and  not  with  any  inten- 
tion of  sepairating  permanently  the  house  from  the  land, 
and  with  no  intention  whatever  of  abandoning  the 
homestead  or  the  homestead  rights.  All  this  may  be 
true,  and  yet  the  plaintiff  may  not  now  have  any  inten- 
tion of  replacing  his  hou-se  on  the  land,  and  there  occu- 
pying it  as  a  home  for  himself  and  his  wife.     The 

5  intent  with  which  the  house  was  removed  is  not 
controlling.      If  the  plaintiff,  when  he  removed 

it,  did  so  for  a  temporary  cause,  and  intended  to  replace 
it  on  the  land,  and  resume  his  residence  therein,  but 
afterwards  abandoned  that  intention,  and  now  does  not 
purpose  to  again  make  it  his  place  of  residence,  his 
original  intention  'has  ceased  to  be  effective,  and  there 
is  an  abandonment  of  the  homestead  right  in  the 

6  land.    The  plaintiff  removed  his  house  from  the 
land  because  of  the  age,  infirmities,  and  sickness 

of  himself  and  his  wife,  for  the  purpose  of  having  the 
care  and  assistance  of  their  son.    The  sickness  may  'be 
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temporaiy,  but  ISieir  increasing  age  amd  tlie  infirmi- 
ties incident  thereto  might  well  make  the  care  and 
assistance  of  the  son  as  necessary  in  the  future  as  in 
the  past.  However  that  may  be,  it  is  clear,  we  think, 
that  the  petition  fails  to  show  that  definite  and  fixed 
puiTpose  on  the  part  of  the  plaintiff  to  resume  his  resi- 
dence on  the  land  in  controversy  which  is  necessary  to 
prevent  his  removal  and  absence  therefrom,  under  the 
circumstances  stated,  having  the  effect  of  an  abandon- 
ment. 

It  is  claimed  by  the  appellee  that  his  dwelling 
house  is  exempt  as  a  homestead,  although  he  does  not 
own  the  land  upon  which  it  is  now  situated.     That  may 
be  true,  but  the  defendants  are  not  seeking  to 
7  sell  the  house;  and,  if  it  be  true  that  it  is  a  home- 

stead, that  fact  alone  does  not  continue  the 
homestead  character  of  the  land.  To  have  that  effect, 
the  house  should  be  on  the  land.  Section  1995  of  the 
Code  of  1873  provided  that  a  homestead  might  contain 
one  or  more  lots  or  tracts  of  land  if  they  were  con- 
tigous;  but  the  petition  does  not  make  a  case  witliin 
the  provisions  of  that  section,  and  the  caise  of  Reynolds 
V.  Hull,  36  Iowa,  394,  does  not  support,  the  claim  which 
we  understand  the  plaintiff  to  make,  that  the  house, 
although  separated  from  the  land,  miay  be  regarded  as 
so  much  a.  part  of  it  as  to  continue  the  homestead  char- 
acter which  once  attached  to  it.  We  conclude  that  the 
demurrer  should  have  been  sustained,  and  the  decree 
of  the  district  court  is  therefore  reversed. 


j^     -|       Keid,  Murdock  &  Company  v.  Charles  W.  Bradley  and 
^   <g  The  Hastings-Bradley  Company,  Appellant. 

Boforination:  negligence  as  bar.  Where  one  signs  a  contract  of 
guaranty,  intending  tliereby  to  guarantee  payment  of  purchases 
of  merchandise  or  advances  thereafter  made,  and  the  contract 
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guaranteed  all  indebtedness  which  might  then  or  thereafter  exist 
or  be  owing,  which  fact  he  might  have  discovered  by  a  careful 
reading  of  the  instrument,  he  will  be  held  to  his  contract,  in  the 
absence  of  fraud,  as  his  negligence  will  bar  him  relief  in  equity; 
and  this,  though  one  party  to  the  contract  directed  the  other  where 
to  make  erasures  of  clauses  covering  antecedent  debts  and  said 
that  the  erasure  under  such  direction  struck  out  all  such  clauses, 
while,  as  a  matter  of  fact,  it  took  out  but  one  such  clause  and  left 
others  in  the  writing. 

Appeal  from  Lyon  District  Coufi. — Hon.  Soott  M.  Ladd, 

Judge. 

Saturday,  April  9, 1898. 

Action  upon  a  contract  of  guaranty.  Defendant 
Bradley  admitted  the  execution  of  an  instrument  of 
guaranty  to  plaintiff,  but  claims  a  mistake  therein  in 
so  far  as  it  related  to  any  pre-existing  indebtedness 
of  the  principal,  and  further  says  that  the  contract 
was  obtained  through  fraud  and  misrepresentation  as 
to  its  contents.  He  prayed  for  a  reformation  of  the 
instrument  and  a  dismissal  of  the  petition.  The  case 
was  transferred  to  the  equity  side  of,  the  calendar, 
and  tried  ta the  court,  resulting  in  a  judgment  for  plain- 
tiff.   Defendant  Bradley  appeals.—  Affirmed. 

E.  C.  Roach  and  McMillan  &  Dunlap  for  appellant. 
No  appearance  for  appellee. 

Deemer,  C.  J. — On  and  prior  to  Auguist  23,  1893, 
the  HaBtinigs-Bradley  Company,  a  corporation,  was 
indebted  to  appellee  for  goods  and  merchandise  sold 
and  delivered  in  the  sum  of  four  hundred  and  ninety- 
three  doUans.  On  that  day  appellant,  Bradley,  entered 
into  a  written  contract  of  guaranty  with  appellee,  the 
material  parts  of  which  are  as  follows:  "For 
1  value  received,  and  in  consideration  of  the  for- 

bearance   in  collection  and  extensions  of  time 
upon  the  [purchase  of  merchandise  or  advances  of 
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money  heretofore  made  to,  or]  purchases  or  advances 
of  money  which  may  hereafter  be  made  by  or  advanced 
to  Hastings  &  Bradley  Company,  of  Rock  Rapids,  Iowa, 
and  for  other  good  and  valuable  consideration,  I  hereby 
guaranty  the  payment  of  any  indebtedness  owing  to 
Reid,  Murdock  &  Company  by  the  said  Hastings  &  Brad- 
ley Company,  of  Rock  Rapide,  Iowa,  to  the  amount  of  all 
{)urchases>  together  with  interest  on  all  the  above- 
described  indebtedness  at  the  rate  of  eight  per  cent,  per 
annum.  And  I  hereby  further  guaranty  prompt  pay- 
ment at  maturity  of  any  notes  which  may  be  given  in 
settlement  of  such  purchases  or  advances,  with  interest 
at  eight  per  cent,  waiving  my  right  to  any  notice  ot 
extensions  of  time,  or  the  fact  that  such  notes  may  be 
given;  also  waiving  notice  of  the  acceptance  of  the 
within  gijaranty,  meaning  and  intending  hereby,  for 
and  by  the  consideration  above  mentioned,  to  unquali- 
fiedly guaranty  any  and  all  indebtedness  which  may 
now  or  hereafter  exist,  or  be  owing  to  Reid,  Murdock  & 
Company  by  the  Hastings  &  Bradley  Company,  of  Rock 
Rapids,  Iowa."  Before  signing  the  contract  Bradley 
struck  out  the  words  inclosed  in  brackets,  and  his  con- 
tention is  that  in  so  doing  he  intended  to  absolve  him- 
self from  liability  for  all  pre-existing  indebtedness; 
that  it  was  the  understanding  and  agreement  that  the 
guaranty  should  relate  to  future  transactions,  and  that, 
in  so  far  as  it  appears  to  cover  past  or  present  indebted- 
ness of  the  corporation,  it  is  of  no  validity,  because 
entered  into  through  mistake,  and  by  reason  of  the 
fraud  of  appellee.  A  careful  reading  of  the  evidence 
satisfies  us  that  Bradley  did  not  intend  to  guaranty 
the  past  indebtedness  of  the  corporation.  The  facts 
appear  to  be  that  prior  to  August,  1893,  Bradley  was  a 
stockholder  in  the  corporation.  During  that  year  it 
became  involved,  and  was  unable  to  promptly  meet  its 
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indebtedness.  On  the  eighteenth  day  of  Auguat,  Hast- 
ings, who  had  theretofore  been  president  of  the  cor- 
poration, retired,  and  Bradley  was  elected  in  hi-s  place. 
Bradley  also  became  the  general  manager  of  the  con- 
cern. Shortly  after  this  change,  appellee's  credit  man 
appeared  upon  the  scene  for  the  purpose. of  securing 
or  collecting  the  indebtedness  then  owing  by  the  cor- 
poration. By  reason  of  his  selection  as  manager,  Brad- 
ley was  interested  in  securing  a  line  of  credit  for  his 
corporation.  Such  was  the  attitude  of  the  parties  when 
they  met.  The  credit  man  insisted  upon  a  guaranty 
covering  past  indebtedness.  This  Bradley  absolutely 
refused  to  give ;  being  guided  to  this  conclusion  through 
the  advice  of  his  attorney.  He  was  willing  to  become 
bound  for  all  future  indebtedness,  but  did  not  wish  to 
assume  personal  responsibility  for  past  debts.  Thus 
matters  stood  for  a  day  or  two,  when  Bradley  agreed 
that  he  would  sign  a  guaranty  covering  future  indebt- 
edness, and  indorse  to  appellee  a  note  held  by  the  cor- 
poration upon  one  Church  as  collateral  to  the  past 
indebtedness.  It  was  also  agreed  that  appellee  should 
leave  its  accounts  against  the  corporation  with  a  bank 
to  which  it  (the  corporation)  was  indebted,  with  the 
understanding  that,  if  any  mortgages  were  executed  to^ 
the  bank,  another  should  at  the  same  time  be  executed 
to  appellee,  which  should  be  second  in  point  of  time, 

only,  to  the  bank  mortgage.  Attempting  to  exe- 
2  cute  this  agreement,  Bradley  signed  the  contract 

of  guaranty  heretofore  set  out, — ^which  wafe 
partly  in  print  and  partly  in  writing, — after  having 
erased  the  words  to  which  we  have  referred.  The  credit 
man's  attention  was  called  to  the  erasure,  and  there  is 
no  doubt  in  our  minds  that  Bradley  thought  he  had  so 
changed  the  contaact  as  that  it  applied  to  future 
indebtedness  only.  It  is  likely  that  the  credit  man 
directed  Bradley  to  the  place  where  the  erasures  should 
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be  made,  but  of  thie  there  is  some  doubt  This  much 
does  appear,  however:  that  Bradley  was  able  to  read 
and  write,  and  had  full  opportunity  before  signing  to 
read  the  document.  There  is  no  evidence  of  any 
fraud  save  a  statement  of  the  credit  man  that  the, 
line  scratched  out  was  the  only  one  relating  to  past 
purchases.  Appellant  says  that  the  mistake  in  the 
signing  of  the  contract  was  due  to  oversight  in  not  read 
ing  it  over  more  closely,  and  gives  as  his  only  excuse 
for  not  doing  so — Firsts  the  statement  of  the  credit  man ; 
second,  that  ^*he  [the  credit  man]  kept  nagging  the  life 
out  of  me,  and  it  was  dark  in  the  room,  and  he  pointed 
to  the  paper,  and  said,  ^Scratch  out  that  line  there,  being 
as  to  past  purchases,'  and  I  scratched  it  out  and  signed 
if  There  is  no  doubt  that  appellant  is  entitled  to 
reformation  or  rescission  of  the  contract,  unless  it  be 
that  his  negligence  was  such  as  to  bar  him  of  relief.  It 
is  a  general  rule  that  negligence  is  an  insuper- 
able objection  to  relief  in  equity,  on  the  ground 
of  mistake.  In  the  case  of  Glenn  v,  Statler,  42  Iowa,  107, 
we  quoted  with  approval  the  rule  announced  by  Judge 
Story  in  his  work  on  Equitable  Jurisprudence  (section 
146)  as  follows:  ^*It  is  not,  however,  sufficient  in  all 
cases,  to  give  the  party  relief,  that  the  fact  be  material; 
but  it  must  be  such  that  he  could  not  by  reasonable  dili- 
gence get  knowledge  of,  when  he  was  put  upon  inquiry 
For  if,  by  such  reasonable  diligence,  he  could  have 
obtained  knowledge  of  the  fact,  equity  will  not  relieve 
him,  since  that  would  be  to  encourage  culpable  negli- 
gence." Again,  in  the  case  of  McCormack  v.  Molburff, 
43  Iowa,  561,  it  is  said:  "If  the  means  of  knowledge  of 
the  alleged  fraud  were  equally  open  to  both  parties,  the 
law  will  not  interfere  to  protect  the  negligent  j  ♦  ♦  ♦ 
and,  if  no  device  is  used  to  put  him  oflE  his  guard,  a  party 
who,  having  capacity  to  read  an  instrument,  signs  it 
without  reading,  places  himself  beyond  legal  relief.  If 


April  1898J     City  of  Wavbrly  v.  Page,  et  al.  225 

the  truth  or  falsehood  of  the  representation  might  have 
been  tested  by  ordinary  vigilance  and  attention,  it  is  tne 
party's  own  folly  if  he  neglect  to  do  so;  and  he  is  rem- 
ediless." Applying  these  rules  to  the  facts  of  the  case, 
this  court  further  said:  "The  defendant  does  not  state 
that  plaintiff  used  any  artifice  to  prevent  him  from 
reading  the  contract,  nor  does  he  state  that  he  was 
unacquainted  with  the  English  language,  or  that  he 
couldn't  read.  In  fact,  no  excuse  whatever  is  given, 
except  that  he  signed  the  contract  relying  on  the  repre- 
sentation of  plaintiff  as  to  its  contents.  This  is  inex- 
cusable neglect,  and  the  defendant  must  suffer  the  con- 
sequences of  his  own  folly.  The  effect  of  such  a  rule  as 
that  claimed  by  appellant  would  be  to  render  written 
contracts  of  but  little  practical  value  over  those  existing 
in  parol  only."  This  language  is  peculiarly  applicable 
to  the  case  before  us.  See,  also,  McKinney  v.  Ilerrick, 
66  Iowa,  414;  Wallace  v,  Raihcaij  Co,,  67  Iowa,  547;  Gul- 
liher  v.  Railroad  Co.,  59  Iowa,  416;  Round!/  v.  Kent,  75 
Iowa,  662;  Railway  Co,  v.  Cox,  76  Iowa,  306;  Jenkins  v. 
Coal  Co.,  82  Iowa,  618.  These  cases,  and  others  which 
might  be  cited,  are  conclusive  of  the  question  of  appel- 
lant's negligence,  and  clearly  show  that  he  is  not 
entitled  to  the  relief  prayed  in  his  cross-bill.  The  decree 
of  the  district  court  is  right,  and  it  is  affirmed. 
Ladd,  J.,  took  no  part. 


The  City  of  Waverlt  v.  S.  H.  Page,  et  al,.  Appellants. 

Waters:  I^fJUNCTI0NS:  Municipal  Corporations,  A  city,  which,  in 
accordance  with  Acts  Nineteenth  General  Assembly,  chapter  89. 
section  3,  and  Code,  1873,  section  527,  has  made  substantial 
improvements  of  a  permanent  character  to  keep  open  the  natural 
outlet  for  surface  water  flowing  through  a  water  course,  may 
maintain  an  action  to  enjoin  the  obstruction  of  such  water  course 
by  the  owners  of  the  land  through  which  it  runs,  although  it  is 
dry  at  all  times  except  in  cases  of  melting  snow  or  unusually  heavy 
rains,  at  which  times  water  flows  into  it  only  a  few  days  at  a  time, 
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where  such  diversion  or  obstruction  may  entail  serious  conse 
quences  on  the  city  or  the  people  interested  in  the  drained 
territory. 

Appeal  from  Bremer  District  Court. — Hon.  P.  W.  Burr, 

Judge. 

Saturday,  April  9, 1898. 

Action  in  equity  to  restrain  the  diefendante  from 
filling  or  obstructing  a  water  course  within  the  corjwr- 
afte  limits  of  the  plaintiff.  There  was  a  hearing  on  the 
merits,  and  decree  for  the  plaintiff.  The  diefendantf? 
appeal — Affirmed. 

G.  W.  Ruddiclc  for  appellants. 

A.  M.  Fatter  and  Gibson  &  Dawson  for  appellee. 

KoBiNSON,  J. — The  plaintiff  is  a  city  of  the  second 
class,  organized  and  exi-sting  under  the  laws  of  this 
state.  It  includ'es  territory  on  'both  sides  of  Cedar 
river,  and  is  intersected  from  east  to  west  by  an  import- 
ant street,  known  as  "Bremer  Avenue."  Through  the 
cenitral  portion  of  that  part  of  the  territory  west  of  the 
river  extends  a  water  couree  known  as  "Dry  Run."  It 
cross^es  Bremer  avenue  near,  and  east  of,  Aspen  street, 
which  extends  from  north  to  south,  intersecting  the 
avenue.  The  run  has  two  branches,  which  drain  about 
one  thousand  five  hundred  acres  of  land,  and  unite 
within  the  city  limits  at  a  considerable  distance  north- 
west of  the  crossing  at  the  avenue.  •  Penn  street  is 
parallel  to,  and  about  one  hundred  and  forty  rods  north 
of  it;  and  between  the  two,  extending  from  east  to 
west,  i*re  five  other  streets.  The  run  crosses  Penn 
street,  and  the  distance  from  that  crossing  along  the 
run,  to  the  river  into  which  it  empties  is  three  hundred 
and  sixty-six  rods,  and  the  fall  is  about  twenty-four 
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feet  The  general  cortpse  of  the  run  from  Penn  street 
to  the  river,  although  irregular,  is  southward  near 
ABpen  street  to  the  avenue;  thence  in  a  southeasterly 
direction  to  the  river.  From  Penn  street  ®t>iithward 
for  a  distance  of  forty-two  rods,  the  water  couree  ie  dis- 
cernible, but  does  not  have  well-defined  banks.  The 
banks  are  more  prominent  further  south,  and  from  a 
point  forty-two  rods  north  of  the  avenue  to  the  avenue 
are  reasonably  well-defined,  although  not  sufficiently 
abrupt  to  prevent  the  cultivation  of  the  ground  by 
ordinary  methods,  and  the  running  of  a  mowing 
machine  over  it.  One  half  of  the  bed  of  the  run  from 
the  avenue  to  Penn  street  has  been  cultivated,  and  the 
larger  part  of  that  which  has  not  been  cultivated  is 
covered  with  sod.  The  banks  south  of  the  avenue  are 
well  defined,  and  gradually  increase  in  height  towards 
the  river.  The  water  course  for  a  distance  of  fifty  rods 
from  the  river  is  from  eight  to  ten  rods  wide,  and  its 
banks  are  from  ten  to  fifteen  feet  iri  height.  The 
defendants  own  several  lots  at  the  intersection  of  -the 
avenue  and  Aspen  street,  which  are  bounded  on  the 
south  by  the  avenue,  and  on  the  west  by  Aspen  street, 
and  over  which  the  water  course  extends.  The  lots  are 
one  hundred  and  ten  feet  wide  from  the  east  to  west, 
and  one  hundred  and  thirty-two  feet  long;  and  the 
defendants  have  commenced  to  raise  their  surface 
about  two  and  one-half  feet,  in  order  to  erect  thereon 
a  dwelling  liouse,  and,  if  permitted  to  do  so,  will  fill 
the  water  course.  The  effect  of  that  would  be  to  dam 
water  which,  if  unobstructed,  would  flow  over  the  bed 
of  the  run,  and  turn  it  onto  lots  and  streets  in  the 
vicinity;  and,  if  the  street  and  other  lots  were  so 
graded  as  to  prevent  that  effect,  a  dam  would  be 
formed,  which  in  times  of  high  water  would  cause  the 
overflow  of  a  large  portion  of  the  city  north  of  the 
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avenue,  to  tlie  great  injury  of  the  numerous  inliaibi- 
tants  of  that  territory. 

The  plaintiff  contends  that  Dry  run  is  a  water 
course,  of  which  it  has  control,  and  which  it  lias  con- 
trolled for  many  years;  that  'the  water  course  should 
have  been  kept  open,  for  the  purpose  of  draining  the 
territory  through  which  it  extends;  and  that,  should 
it  be  obstructed  permanenitly,  gi-eat  and  irreparaible 
injury  would  result  to  the  city,  ais  well  as  to  its  inhabi- 
tants. The  defendants  admit  that  there  is  a  slight 
depression  in  that  part  of  the  city  designated  as  "Dry 
Run,'^  but  deny  -that  it  ever  had  any  defined  channel  or 
banks  as  a  water  course,  or  that  any  water  ever  flows 
through  it,  excepting  the  surface  water  from  unusual 
rainfalls,  or  other  extraordinary  causes,  and  that  in 
such  cases  the  flow  is  far  but  a  few  hours  at  a  time; 
and  they  insist  that  they  have  a  right  to  fill  the  depres- 
sion in  their  lots  in  the  manner  described.  They  con- 
tend that  'the  water  which  would  flow  north  of  the 
avenue  could  readily  be  turned  along  the  streets  and 
alleys  eastward  into  the  river,  and  that  it  is  the  riglvt 
and  the  duty  of  the  plaintiff  to  make  provision  for  dis- 
posing of  w\ater  from  the  territory  specified,  in  that 
manner.  There  is  not  a  constant  flow  of  water  through 
the  water  course  in  question.  On  the  contrary,  it  is 
dry,  excepting  in  case  of  melting  snow  or  of  unusually 
heavy  rainfall;  and  on  such  occasions  water  flows  into 
it  but  a  few  days  at  a  time.  It  sometimes  happens  that 
when  an  exceptionally  large  quantity  of  water  has 
fallen  the  water  course  is  not  sufficiently  large  to  carry 
off  to  the  river  the  water  as  fast  as  it  accumulates,  and 
tliat  lots  and  streets  in  its  vicinity  are  overflow^ed.  Tlie 
plaintiff  has  for  many  years  assumed  control  of  the 
run.  It  has  provided  artificial  channels  at  some  places, 
and  has  erected  numei-ous  bridges  over  it,  at  a  great 
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exjK^nse.  In  the  avenue  south  of  the  lots  of  the  defend- 
ant are  two  foot  bridges  and  one  wagon  bridge.  A 
walled  channel  has  been  made,  which  commences  at  tlic* 
avenue,  and  extends  southward.  It  is  sixteen  feet 
wi<le  and  four  feet  deep,  and  is  of  aibout  sufficient 
capacity  to  carry  ofif  the  water  which  flows  from  north 
of  the  avenue  in  time«  of  ordinary  high  water. 

There  are  authorities  which  hold  that  depressions  in 
the  surface  of  the  earth,  througli  which  water  flows  only 
in  times  of  high  water,  are  not  water  courses,  within 
the  meaning  of  the  law  which  forbids  the  o'bstruction 
of  water  courses;  and,  within  the  rule  of  such  authori- 
ties, Dry  run,  north  of  Bremer  avenue,  is  not  a  water 
course,  and  any  proprietor  might  lawfully  obstruct  the 
flow  of  water  therein  over  his  premisrs.  See  Iloyt  v. 
Ciffj  of  Iltfdson,  27  Wis.  G5G;  Gibbs  t\  Williams,  25 
Kan.  214.  The  appellant  also  cites  tlie  casts  of  Ciff/  of 
Cedar  Falls  v.  Hansen,  104  Iowa,  189,  and  Knostman 
&  P.  F.  Co.  V.  City  of  Davenport,  99  Iowa,  589,  in  sup- 
port of  the  same  doctrine.  In  the  former  of  these  two 
cases  it  appeared  that  the  defendant  owned  three  lots, 
in  which  there  was  a  depression  w»hich  furnished  an 
outlet  for  surface  water  from  a  pond.  The  pond  was 
filled,  but  surface  water  at  times  flowed  from  the  same 
territory  through  the  depression.  The  city  improved 
the  street  near  the  lots,  and  in  so  doing  made  a  ditch 
along  one  side  of  two  of  the  lots,  and  turned  it  onto  the 
third  lot,  so  that  water  from  the  ditch  pii^^sed  into  the 
depression  on  that  lot.  The  defendant  had  placed  a 
house  over  the  depression,  and  was  a^bout  to  fill  the  lot 
to  the  level  of  the  street,  and  thus  make  a  pennane^nt 
obstacle  to  the  flow  of  water  in  the  depreKsion;  and  we 
held  that  he  had  the  right  to  do  so.  That  (*onclii8ion 
was  ba^ed  upon  the  rule  that  a  city  may  bring  its 
streets  to  grade;  that  by  doing  so,  it  may  turn  surface 
water  from  its  natural  course,  an:l  owners  of  lots  bcdow 
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grade  cannot  complain,  because  of  their  right  to  pro- 
tect themselves  by  bringing  their  lots  to  grade.  The 
fact  was  also  mentioned  that  the  city  had  changed  the 
course  through  which  water  naturally  flowed  over  two 
of  the  lots  of  the  defendant.  It  wa&  s«a.id,  in  effect,  that, 
in  view  of  the  power  of  the  city  to  make  the  changes  it 
did  without  lialbility,  the  defendant  should  be  per- 
mitted to  bring  his  lot  to  grade,  even  though  by  so 
doing  he  obstructed  the  natural  water  way.  In  the 
Citij  of  Davenport  Case  the  plaintiflf  sought  to  hold  the 
ci'ty  lia.ble  for  alleged  negligence  in  failing  to  provide 
adequate  means  for  carrying  off  surface  water.  What 
was  said  in  the  two  cases  respecting  the  right  of  a  lot 
owner  to  bring  his  lot  to  grade  must  t)e  considered  with 
the  faets  to  which  the  statements  made  were  applied. 
The  characteristics  of  the  depression  considered  in  the 
City  of  Cedar  Falls  Case  were  somewhat  like  those  of 
that  part  of  Dry  run  north  of  Bremer  avenue;  but,  so 
far  as  we  are  advised,  the  course  which  the  city  had 
pursued  towards  it,  and  the  effect  of  obstructing  it, 
were  wholly  unlike  the  course  pursued  by  the  city,  and 
the  effect  to  be  apprehended  from  the  proposed  obstruc- 
tion, in  this  case.  The  plaintiff  had  for  many  years 
followed  the  plan  of  keeping  Dry  run  open  for  the  dis- 
charge of  surface  water  whi-ch  should  be  gathered  from 
the  territoiy  it  drained  north  of  Bremer  avenue.  An 
outlet  for  that  water  was  a  great  and  pressing  neces- 
sity, and  to  maintain  such  an  outlet  the  plaintiff  made 
substantial  and  expensive  improvements,  of  a  perma- 
nent character,  to  keep  open  the  natural  outlet.  What 
it  did  in  that  respect  was  authorized  in  section  3  of 
chapter  89  of  the  Acts  of  tlie  Nineteenth  General 
Assembly,  which  gave  to  cities  the  power  "to  deepen, 
widen,  cover,  wall,  alter  or  change  the  channel  of  water 
courses  within  their  corporate  limits,"  and  by  section 
527  of  the  C5ode  of  1873,  whicli  provided  that  "the  city 
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council  shall  have  the  care,  supervision,  and  control 
of  all  pu/blic  highways,  bridges,  streets,  alleys,  public 
squares  and  commons  within  the  city,  and  shall  cause 
the  s<ame  to  be  kept  open  and  in  repair.  ♦  ♦  ♦  ♦" 
In  the  case  of  Wharton  v.  Sfeven^^,  84  Iowa,  107,  the 
proprietor  of  a  farm  claimed  the  right  to  obstruct  the 
flow  of  surface  water  from  an  adjoining  farm  through 
a  natural  depression  in  the  surface  of  the  land;  but  we 
lield  that  the  right  did  not  exist,  and,  in  fvpeaking  of 
surface  water,  said:  "When  such  water  flows,  by  a 
well-defined  and  natural  course,  upon  lower  lands,  that 
flow  cannot  be  interfered  with  by  either  the  upper  or 
lower  proprietor.  But  when  such  water  has  no 
defined  course,  but  spreads  out  over  the  land  without  a 
well-defined  course,  it  may  be  turned  by  the  landowner 
to  any  d^irection.  But  where  surface  water  has  a  fixed 
and  certain  course,  as  a  swale,  though  it  may  be  nar- 
row or  'broad,  its  fiow  cannot  be  interrupted,  to  the 
injury  of  an  adjoining  proprietor."  See,  also,  Willitts 
V.  Railway  Co.,  88  Iowa,  281;  Earl  v,  De  Hart  12  N.  J. 
Eq.  283;  Lambert  v.  Alcorn,  (111.  Sup.),  33  N.  E.  Bep.  53. 
The  rule  announced  in  the  case  of  Wha7ion  i\  Stevens 
is  applicable  in  this  case.  The  obstruction  of  Dry  run 
in  'the  manner  proposed  by  the  defendants  is  unauthor- 
ized-, and  would  'be  followed  by  consequences  too  seri- 
ous to  the  plaintiff  and  the  people  interested  in  the 
territory  drained  by  the  run  to  be  permitted.  Tlie 
decree  of  the  district  court  appears  to  be  right,  and  it 

is  AFFIRMED. 


Furry    Brothers    v.  Matilda    S.  Ferguson  et  aL, 
Appellants. 

Lis  Pendens:  notice:  In  October,  1895,  plaintiff  sued  to  subject  cer 
tain  land  to  a  judj?ment.  The  follovvinj?  December  term  an  entry 
^a§  made  in  the  appearance  docket,  "Settled  as  per  stipulation 
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(not  filedv  which  entry  was  made  without  knowledge  of  the  par- 
ties, and  was  not  discovered  and  corrected  until  May,  1896,  when 
plaintiffs'  motion  to  cancel  the  entry  was  sustained.  In  February, 
1  1896.  plaintiffs  filed  a  trial  notice,  reciting  that  the  cause  would 
be  called  at  the  March  \  erm,  which  was  entered  on  the  appearance 
docket.  The  cause  was  continued  March  5th  at  request  of  defend- 
ants, by  an  entry,  "Continued  by  agreement  of  parties."  Inter- 
vener purchased  the  property  in  dispute  on  March  7, 1896,  in  good 
faith  and  for  value,  relying  upon  the  December  entry,  that  the 
cause  had  been  settled.  It  does  not  appear  that  plaintiffs  were 
negligent  in  not  sooner  discovering  said  entry.  Held,  that  the 
subsequent  action  by  plaintiffs,  reinstated  the  case,  and  it  being 
before  intervener's  purchase,  was  constructive  notice  of  plaintiffs* 
rights  therein,  under  Code,  1878,  section  2628,  providing  that  when 
a  petition  has  been  filed,  affecting  real  estate,  the  action  is  pend- 
ing, so  as  to  be  notice  thereof  to  third  persons. 

Negligence  op  agent.  The  failure  of  an  agent  who, as  clerk  of  the 
district  couit,  could  have  easily  ascertained  whether  an  action 
affecting  the  property  he  was  employed  to  buy  had  been  dismissed, 
2  as  appeared  by  the  records,  or  was  still  pending,  must  be  imputed 
to  his  principa',  who  must  be  held  to  have  due  notice  of  the  rights 
of  plaintiffs  therein  at  the  time  of  the  purchase  from  defendants. 

Appeal  from  Hardin  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Saturday,  April  9,  1898. 

Action  in  equity  to  subject  certain  real  estate  to 
the  payment  of  a  judgment  owned  by  the  plaintiffs. 
Fannie  W.  Crockett  intervened.  There  was  a  hearing 
on  the  merits,  and  a  decision  for  the  plaintiffs.  The 
defendants  and  intervener  appeal. —  Affirmed. 

Hiiff^  &  Ward  for  appellants. 

M.  J.  Furry  and  Albrook  &  Lundij  for  appellee. 

Robinson,  J. — On  the  eighth  day  of  October,.  1895, 
the  district  court  of  Hardin  county  rendered  a  judgment 
in  favor  of  the  plaintiff-s  and  against  the  defendant 
Henry  Ferguson  for  the  sum  of  one  hundred  and  fifty- 
seven  dollars  and  fifty-three  cents,  and  for  an  attorney's 
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fee  and'  coetfi.  Tbat  judgm-ent  was  renldered  on  account 
of  a  debt  which  was  contracted  not  later  than  the 
eighth  day  of  September,  1894,  and  ie  unsatisfied.  On 
the  sixth  day  of  November,  1894,  Henry  Ferguson  con- 
veyed a  quarter  section  of  land  which  he  then  owned,  in 
exchange  for  the  west  one-half  of  lots  numbered  6  and  7 
in  block  numbered  6  in  the  town  of  Eldora,  and  caused 
the  title  to  the  property  thus  acquired  to  be  transferred 
to  his  wife  and  co-defendant,  Matilda  S.  Ferguson.  This 
action  was  brought  to  subject  that  property  to  the  pay- 
ment of  the  judgment,  upon  the  grounds  that  the  con- 
sideration for  the  property  was  wholly  paid  by  Henry 
Ferguson,  and  that  it  was  conveyed  to  his  wife  for  the 
purpose  of  defeating  the  collection  of  the  plaintiff's 
claim.  The  Fergusons  filed  an  answer  in  which  they 
alleged  that,  several  years  prior  to  the  conveyance  of 
the  property  to  Mrs.  Ferguson,  she  loaned  to  her 
husband,  at  different  times,  money  to  the  amount  of 
three  thousand  dollars,  and  that  the  property  was  con- 
veyed to  her  as  a  compromise  and  in  settlement  of  the 
claim  she  held  against  her  husband  for  the  money  so 
loaned.  In  April,  1896,  Fannie  W.  Crockett  intervened 
in  this  action,  and  claims  to  own  the  property  conveyed 
to  Mrs.  Ferguson  by  virtue  of  a  warranty  deed  therefor 
executed  to  the  intervener  by  Mrs.  Ferguson  and  her 
husband  on  the  seventh  day  of  March,  1896.  The  inter- 
vener claims  to  have  purchased  the  property  in  good 
faith,  without  knowledge  or  notice  of  the  rights  of  the 
plaintiffs;  and  she  asks  that  the  plaintiffs*  petition  be 
dismissed  and  that  she  be  granted  general  equitable 
relief. 

Although  the  defendants  took  an  appeal,  they  have 
not  perfected  it,  and  are  not  entitled  to  any  relief.  The 
controversy  in  this  court  is  in  regard  to  the  rights  of 
the  intervener,  and  the  facts  in  regard  to  them  appear 
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to  be  as  follows:  On  the  twenty-eighth  day  of  October, 
1895,  this  action  was  commenced,  and  the  peti- 
1  tion  of  the  plaintiffs  was  filed.    At  the  term  of 

court  held  in  December,  1895,  the  judge  of  the 
court  wrote  in  the  court  calendar  the  following:  ^^Settlcd 
a-s  per  stipulation  filed."  That  entry  appears  to  have 
been  carried  into  the  court  record  book.  At  a  later  time 
the  deputy  clerk  of  the  court  made  in  the  appearance 
docket,  in  the  portion  devoted  to  this  case,  an  entry  in 
words  as  follows:  "Settled  as  per  stipulation  (not 
filed)."  No  stipulation  had  been  entered  into.  The  entry 
made  by  the  judge  was  wholly  without  authority,  and 
without  the  knowledge  of  the  plaintiffs,  and,  so  far  as 
the  facts  appear,  was  unknown  to  any  one  connected 
with  the  case.  The  entries  in  the  court  record  and  in 
the  appearance  docket  were  also  made  without  the 
knowledge  of  the  plaintiffs,  and  were  based  upon  the 
entry  made  by  the  judge.  On  the  twenty-first  day  ot 
February,  1896,  the  plaintiffs  filed  a  trial  notice,  the 
filing  of  which  was  entered  in  the  appearance  docket. 
The  notice  stated  that  the  cause  would  be  called  for 
trial  at  the  March  term,  which  was  the  one  next  fol- 
lowing the  December  term,  and  commenced  on  the 
second  day  of  March,  1896.  The  cause  was  entered  on 
the  calendar  for  that  term.  On  the  third  day  of  the 
term  the  cause  was  continued  at  the  request  of  the 
defendant,  and  the  entry,  "continued  by  agreement  of 
parties,"  was  made  in  the  court  record.  The  plaintiff's 
did  not  learn  of  the  entry  of  December,  1895,  until  about 
the  twelfth  day  of  May,  1896,  when  a  motion  to  correct 
the  record  by  setting  aside  and  canceling  the  December 
entry  was  made  and.sustained,  without  objection.  The 
intervener  claims  that  in  purchasing  the  property  in 
question  she  relied  upon  the  December  entry,  and  had 
no  knowledge  that  the  action  had  not  been  settled.  The 
evidence  shows  that  she  did  not  have  actual  knowledge 
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of  the  fact  that  the  caee  had  not  been  settled,  and  that 
in  maldng  the  purchase  she  relied  upon  an  abstract  of 
title  which  did  not  show  that  the  action  was  pending. 
We  think  the  conclusion  is  fully  warranted  that  the 
intervener  is  an  innocent  purchaser  for  value,  unless 
she  had  constructive  notice  of  rights  of  the  plaintiffs. 
Section  2628  of  the  Code  of  1873:  is  as  follows:  "When 
a  petition  has  been  filed  affecting  real  estate,  the  action 
is  pending  so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and  while  pending  no  interest  can  be 
acquired  by  third  persons  in  the  subject-matter  thereof 
as  against  the  plaintiff's  title,  if  the  real  property 
affected  be  situated  in  the  county  where  the  petition  is 
filed.''  The  petition  filed  by  the  plaintiffs  was  sufficient 
to  charge  third  persons  with  notice  of  the  plaintiffs 
interest  in  the  land,  and  the  evidence  shows  that  they 
were  entitled  to  the  relief  they  asked,  as  against  the 
defendants  and  third  persons  having  notice  of  their 
rights.  It  is  contended,  however,  that  the  effect  of  the 
December  entry  was  to  terminate  the  action,  and  that 
it  then  ceased  to  be  effectual  as  notice  to  third  pervsons 
of  the  rights  of  the  plaintiffs.  To  determine  the  effect 
of  what  was  done,  however,  the  entire  record,  as  it 
existed  when  the  intervener  purchased  the  property  in 
question,  must  be  considered.  The  December  entry  did 
not  purport  to  dismiss  the  case,  although,  taken  aloni*, 
it  would  have  justified  the  conclusion  that  the  ca.se  was 
at  an  end.  But  the  trial  notice  subsequently  filed  was 
evidence  that  the  plaintiff  did  not  consider  the  ease 
settled,  and  the  notice  was  authorized  by  a  rule  of  prac- 
tice duly  adopted,  of  which  litigants  and  persons  con- 
cerned in  the  litigation  were  required  to  take  notice. 
See  rules  adopted  by  convention  of  district  judges,  Jan- 
uary 5,  1887;  David  v.  Insurance  Co.,  9  Iowa,  45;  Code 
1873,  section  2709.  The  cause  was  on  the  calendar  for 
the  March  term,  and  had  been  noticed  for  trial  at  that 
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term,  and  the  record  showed  that  it  had  been  continued 
by  agreement  of  parties  when  the  intervener's  purchase 
was  made.  If  it  be  conceded  that  the  December  entry, 
unmodified,  would  have  had  the  effect  to  end  the  case, 
the  subsequent  action  of  the  parties  had  the  effect  to 
reinstate  it  Had  the  intervener  examined  the  record, 
she  would  have  found  that  the  parties  to  the  action 
treated  it  as  pending,  and  that  the  December  entry  was 
based  upon  an  alleged  stipulation  which  had  not  been 
filed.  The  entry  was  void  as  between  the  parties  to 
the  action,  and  persons  having  notice  of  its  true 
2  character  had  no  right  to  rely  upon  it.    The  plain- 

tiffs are  not  shown  to  have  been  negligent  in  not 
discovering  sooner  than  they  did  that  it  had  been  made. 
The  record  disclosed  such  facts  as  would  have  caused  a 
person  of  common  prudence  and  reasonable  diligence  to 
make  inquiries  which  would  have  disclosed  the  fact  that 
the  December  entry  wa©  unauthorized  and  that  the 
action  was  still  pending.  The  intervener  was  represented 
in  the  purchase  of  the  property  in  question  by  her  agent, 
Frank  W.  Crockett  He  was  at  the  time  the  clerk  of 
the  district  court,  and  could  readily  have  ascertained 
the  true  condition  of  this  case.  His  failure  to  do  so  must 
be  imputed  to  his  principal,  and  she  must  be  held  to 
have  had  due  and  sufficient  notice  of  the  rights  of  the 
plaintiffs  when  her  purchase  was  made.  Insurance  Co. 
V.  Bishop,  69  Iowa,  645;  English  v.  Waples,  13  Iowa,  57. 
Since  this  action  was  then  pending  she  acquired  the 
property  subject  to  the  right  of  the  plaintiffs  to  enforce 
their  judgment  against  it 

The  district  court  found  that  the  December  entry 
was  void,  that  third  persons  had  constructive  notice  of 
that  fact,  and  that  the  property  in  controversy  should 
be  subjected  to  the  payment  of  Ferguson's  debts,  and  a 
decree  for  the  plaintiffs  was  directed.  The  appellees 
make  some  objection  to  the  right  of  the  intervener  to 
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appeal  from  the  decision  of  the  court,  but  we  think  it 
was  suiSacient  to  give  this  court  jurisdiction  of  the  case, 
and  it  is  affirmed. 
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J.  P.  Gallagher  v.  W.  F.  Gingrich  and  C.  0.  Gingrich,    j}^~^ 
Defendants,  Alvord  Savings  Bank,  Appellant. 

Beceirers:  expexsks  of:  Priority.  The  compensation  and  expenses 
of  the  receivership  will  not  be  deferred  to  payment  of  existing 
liens  where  the  appointment  of  the  receiver  is  legal,  although 
the  appointment  was  made  without  prejudice  to  the  pre-existing 
liens,  and  the  assets  are  insufficient  to  pay  them  and  the  expenses 
of  the  receivership.  DiHinguii<hing  JIanna  v.  6lale  Trxist  Com- 
pany, 36  U.  S.  App.  61 ;  70  Fed  Rep.  2;  30  L.  R.  A.  201;  16  C.  C.  A. 
586. 

A})peal  from  Lyon  .District  Court. — Hon.  George  W. 
Wakefield.  Judge. 

Saturday,  April  9,  1898. 

Plaintiff  brought  this  action  against  the  defend- 
ants, his  co-partners,  doing  businc'ss  under  the  name  of 
Alvord  Milling  Company,  alleging  that  said  co-part- 
nership waiS  insolvent,  and  praying  that  its  affairs  be 
wound  up  and  a  receiver  appointed.  By  con«ent  of 
Kaid  co-piartners,  E.  II.  Parch  was  appointed  receiver, 
and  proc-eeded  to  settle  the  affairs  of  said  co-paitner- 
ship  under  the  orders,  of  the  court.  The  Alvord  Sav- 
ings Bank,  a  creditor  of  said  co-partners>hip,  had  an 
attachment  lien  upon  the  property  of  the  co-partner- 
Khip  at  tlie  time  the  receiver  was  appointed,  subject  to 
several  other  liens  prior  thereto.  Under  an  order  of 
the  court,  the  receiver  sold  the  property,  said  Alvord 
Ravings  Bank  being  the  purchaser.  In  closing  up  the 
affairs  of  said  receivership,  it  was  ordered  by  the  court 
that  the  receiver  be  allowed  a  compensation  of  sixty 
dollars  per  month  from  January  28  to  November  2G, 


238  Gallagher  v.  Gingbich,  et  al.  [105  Iowa 

1895,  and  fifty  dollars,  were  allowed  for  tlie  receiver's 
attorney.  It  was  also  ordered  tliait  certain  sums  be 
allowed  to  the  miller  and  to  the  enjpneer  employed  by 
the  receiver  in  operating  the  mill,  and  that  fifteen  dol- 
lars and  eleven  cents  for  co'al  be  also  allowed.  It  wa« 
also  ordered  "that  the  receiver's  exi>enses  be  a  first 
charge  upon  the  proceeds  of  the  pTOperty  sold  by  the 
receiver.  The  purchaser  of  said  property,  the  Alvord 
Savings  Bank,  is  hereby  ordered  to  pay  into  the  hands 
of  tlie  receiver  the  purchase  price  of  the  property  so 
sold,  the  sum  of  five  hundred  fifty-three  and  2G-100 
dollars,  to  «all  of  which  the  Alvord  Savings  Bank 
excepts."  From  this  order,  the  Alvord  Savings  Bank 
appea  Is. — Affirmed. 

J.  M.  Parsons  for  appellant  Alvord  Sav.  Bank. 
E.  E.  Wagner  for  appellee  E.  IL  Parch. 

Given,  J. — The  proceeds  arising  from  the  sale  of 
the  partnership  property  are  insuflicient  to  i>ay  the 
several  liens  thereon  and  costs  and  expenses  of  the 
receivership.  Appellant,  holding  the  junior  claim,  and 
being  the  purchiaser  of  the  property,  insists  that  the 
receiver  took  the  property  subject  to  all  liens  exist- 
ing against  it  at  the  time;  tli«at  the  liens  are 
entitled  to  preference  over  the  costs  and  expenses 
of  the  receivership;  and  that,  if  the  assets  are 
not  sufficient  to  pay  'both,  the  recefiver  must  look 
to  the  parties  who  caused  his  appointment  for  'his 
compensation  and  expenses.  Ilanna  v.  Trust  Co.,  16 
C.  C.  A.  586  (70  Fed.  2),  is  relied  upon  to  support  this 
contention.  The  question  of  the  expenses  of  the 
receiver  incurred  in  winding  up  the  business  was  not 
involved  in  that  case.  The  contention  was  as  to 
whether  the  receiver  should  be  permitted  to  borrow 
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money  for  the  purpose  of  continuing  the  business  and 
carrying  out  the  contracts  of  the  inisolvent  delbtor.  In 
Radford  v.  Folsom,  55  Iowa,  276,  it  is  said:  "It  is 
believed  that  the  authorities  uniformly  hold  that  when 
no  question  is  made  as  to  the  legality  and  propriety  of 
the  appointment  of  the  receiver,  and  he  has  closed  up 
the  business  in  pursuance  of  his  appointment,  his  com- 
I)ensation  should  be  paid  from  the  funds  in  his  hands.'' 
See,  also,  Jaffray  v.  Baab,  72  Iowa,  335;  St.  Paul  Title, 
Insurance  &  Trust  Co.  v.  Diagonal  Coal  Co.,  95  Iowa, 
551.  No  question  was  made  as  to  the  legality  and 
propriety  of  the  appointment  of  this  receiver;  neither 
was  it  questioned  that  the  items  allowed-  were  just. 
The  contention  is  that  their  payment  must  be  deferred 
to  the  payment  of  existing  liens,  but  sueh  is  not  the 
law. 

The  fact  that  the  appointment  of  the  receiver  was 
made  without  prejudice  to  any  liens  of  the  appellant 
acquired  by  its  attachment  did  not  deprive  the  court 
of  the  right  to  order  the  expenses  of  the  receivership 
to  be  first  paid  out  of  the  assets.      The  judgment  is 

AFFIRMED. 

Ladd,  J.,  takes  vLo  part 


KiNSEY    Elwood  v.  Nicholas    O'Brien    and    James 
Clancy,  His  Guardian,  Appellants. 

InsAne  Persons:    contracts.    A  contract  cannot  be  avoided  on  the 

ground  that  one  of  the  parties  thereto  was  insane  or  of  unsound     ^133 

1    mind  when  he  entered  into  a  contract,  free  from  fraud  or  undue      

influence  and  made  upon  adequate  consideration,  unless  such 
unsoundness  or  insanity  was  of  such  character  that  he  had  no  rea- 
sonable perception  or  understanding  of  the  nature  and  terms  of 
the  contract. 

Evidrnjcb.  It  will  be  presumed  that  a  person  was  sane  when  he  exe- 
cuted a  contract,  although  he  was  adjudged  insane  eight  days 
thereafter. 
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Appeal  from  Hoicard  District  Court. — Hon.  A.  N.  Hob- 
son,  Judge. 

Saturday,  April  9,  1898. 

Suit  in  equity  for  the  specific  i)erform!ance  of  a 
ooiitract  for  the  sale  of  real  estate.  Defense,  unsi^uiirl- 
ness  of  mind  and  incapaicity  of  the  vendor,  O'Brien. 
Trial  to  the  coui-L  Decree  for  plaintiff,  and  defend- 
ants appeal. — Affirmed, 

C.  C.  Upton  and  Stephen  Mahoney  for  appellants. 
H.  T.  Reed  for  appellee. 

Deembr,  C.  J. — The  execution  of  the  contract,  the 
payment  of  a  part  of  the  consideration,  and  a  tender 
of  the  remainder,  are  all  ad!mitted.  The  sole  issue  in 
the  case  relates  to  appellant  O'Brien's  condition  of 
mind  at  the  time  he  entered  into  the  contract.  Tlie 
contract  was  made  on  November  14,  1894.  On  the 
twenty-second  day  of  the  same  month,  O'Brien  was 
taken  before  the  'board  of  inisane  commissioners  of 
Howard  county,  adjudged  insane,  and  taken  to  the  Yay^- 
ital  at  Indei>endence,  from  which  place  lie  hias  never 
oeen  discharged,  so  far  as  shown.  The  contention  now 
matte  in  his  behalf  is  that  he  was  so  far  demented  and 
cnivsound  of  mind  at  the  time  the  contract  was  made 
(Iiat  it  should  not  be  enforced.  This  is  almost  wholly 
a  question  of  fact,  and  a  discussion  of  the  evidence 

adduced  would  accomplish  no  useful  purpose. 
1  The  presumption  is  that  he  was  sane  when  the 

contract  was  made,  and  the  burden  is  ui>on  the 
appellants  to  show  that  he  was  not,  and  that  he  was  in 
fact  incapacitated  from  making  the  contract.  In  order 
to  avoid  the  contract,  it  must  api)ear,  not  only  that 
defendant  was  unsound  of  mind,  or  insane,  when  it 
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WB&  made,  but  that  this  unsoundness  or  insanity  was 
of  such  character  as  that  he  htad  no  reasonable  percep- 
tion or  undierstanding  of  the  mature  and  terms  of  the 
contract.  Mere  weakness  of  mind,  or  unsoundness  to 
S(Mne  Hegreey  is  not  sufficient,  in  the  absence  of  fraud 
or  undue  influence,  to  invalidate  a  contract.  Camp- 
bell  V.  Campbell^  51  Iowa,  713;  Burgess  v.  Pollock,  53 
Iowa,  273.  The  doctors  who  have  charge  of  O'Brien  at 
the  hospital  say  that  he  had  partial  or  primary 
dementia  when  he  came  to  that  institution,  and  that 
this  disabili'ty  probably  existed  at  the  time  the  con- 
tmct  was  entered  into.  That  OTBrien  was,  aad  had 
been  for  many  years  prior  to  the  miaking  of  the  con- 
tract, peculiar  in  his  methods  and  conduct,  is  conceded. 
But  we  find  thait  he  looked  after  his  'business  affairs 
with  judgment  and  discretion,  and  exercised  at  least 
an  ofHiinary  degree  of  foresight  and  intelligence  in  all 
his  deialings.  The  contract  is  entirely  free  from  fraud 
or  undue  influen/ce^  and  the  consideration  agreed  to  be 
paid  is  mot  inadequate.  We  are  constrained  to  believe 
that  O'Brien  fully  understood  and  comprehended  the 
nature  and  effect  of  the  transaction^  and  that  while  his 
mind  was  to  some  extent  unbalanced,  and  he  was 
troubled  with  partial  d»ementia,  yet  he  had  that  judg- 
ment and  discretion,  that  understanding  of  the  effect 
of  the  agreement,  that  he  should  be  held  bound  thereby. 
After  O'Brien  was  taken  to  the  hospital,  he  wrote  two 
letters^  referring  to  business  matters  connected  with 
his  farm,  and  to  the  contract  which  is  at  the  bottom  of 
this  controversy,  which  clearly  indicate  that  he  was 
possessed  of  memory  and  understanding,  and  was  qual- 
ified to  judge  of  the  care  his  property  needed,  and  of  the 
effect  of  his  contract  with  appellee.  These  letters 
afford  strong  evidence  of  appellant's  competency  to 
transact  business.  Without  referring  more  in  detail 
to  the  evidence  before  us,  it  is  sufficient  to  say  that  we 
Vol.  105  Ia-16 
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are  all  agreed  in  holding  that  there  is  no  such  showing 
of  incompetency  as  will  justify  a  court  in  denying  the 
relief  asked.  Suggestion  ia  made  in  argument  that  thie 
contract  is  ambiguous,  and  that  thie  consideration  is 
inadequate.  Neither  of  these  claims  are  of  sufficient 
merit  to  ju3*tify  extended  consideration.  They  are 
fully  answered  by  what  is  said  in  the  caee  of  Throck- 
morton  v.  Davidson,  68  Iowa,  643.  The  decree  of  -the 
district  court  is  affirmed. 


Margaret  Johnson,  Appellant,  v.  Mary  Clancy,  who 
also  calls  herself  Mary  Craig. 

Lloyd  Johnson,  minor  by  next  friend,  Appellant,  v. 
Same,  Defendant. 

Marriage:  sufficiency  of  evidence  to  establish.  A  man  induced 
a  married  woman  to  live  with  him,  and  paid  the  expenses  of  a 
divorce  secured  by  her.  He  often  declared  that  he  would  like  to 
marry  her,  and  fear  of  giving  offense  to  his  sister,  alone  restrained 
him.  She  testified  that  July  27th  they  went  to  a  distant  town  and 
were  married,  and  produced  a  certificate  dated  July  38th,  which 
she  claimed  was  a  mistake  in  date.  He  could  sign  his  name  with 
great  difticulty,  and  the  procurer  of  the  license  signed  the  record 
with  a  mark.  Acquaintances  of  both  parties  testified  to  their 
going  and  returning  from  said  town  on  the  27th,  and  a  number 
testified  that  she  was  home  all  day  ihe  28th.  July  81st  he  had  the 
scrivener  of  liis  will  prepare  a  bequest  for  her  in  her  maiden  name. 
He  died  in  September,  and  shs  alone  cared  for  him  in  his  last 
sickness.  His  relatives  claim  that  on  July  28th  another  person 
impersonated  him  when  they  v\  era  married,  and  all  witnesses  to 
the  marriage  except  one  described  a  certain  man,  who  was  proved 
to  be  elsewhere  on  that  day.    Held^  that  they  were  married. 

Same.  A  finding  that  defendant  was  the  widow  of  plaintiff's  testator 
is  sustained  by  the  evidence  already  set  out,  that  testator  and 
defendant  were  at  one  time  engaged  to  be  married  and  the  engage- 
ment was  broken  off  because  of  a  quarrel  and  that  defendant 
married  another  person,  that  the  testator  succeeded  in  inducing 
her  to  leave  her  husband  and  maintain  illicit  relations  with  him, 
that  he  induced  her  to  secure  a  divorce  from  her  husband,  payins: 
all  the  expenses,  that  defendant  was  married  to  some  one  stated 
in  the  marriage  certificate  to  bear  the  same  name  as  the  testator, 
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that  the  testator  stated  he  was  going  to  the  place  where  the 
marriage  occurred  to  be  married  on  the  day  before  the  date  of  the 
marriage  certificate  and  that  during  his  last  illness  defendant 
cared  for  him  night  and  day  rendering  all  the  most  private  offices, 
although  the  evidence  shbws  that  the  marriage  could  not  have 
occurred  on  the  date  of  the  certificate. 

Appeal  from  Adair  District  Court. — Hon.  A.  W.  Wil- 
kinson, Judge. 

Saturday,  Apeil  9, 1898. 

The8b  cases  involve  the  same  issue.  They  were 
tried  together  below,  and  are  so  submitted  here.  The 
plaintiffs  are  devisees  of  different  tracts  of  land  in  Adair 
county,  under  the  will  of  one  John  Craig,  deceased,  and 
as  such  they  bring  these  actions  to  quiet  their  respective 
titles.  The  defendant  claims  to  be  the  widow  of  said 
Craig,  and  entitled  to  the  one-third  part  of  said  real 
estate.  She  asks  that  her  title  thereto  be  quieted,  and 
her  interest  admeasured  and  set  apart  to  her.  The 
facts  are  fully  set  out  in  the  opinion.  There  was  a 
decree  in  defendant's  favor,  and  plaintiffs  appeal.  The 
defendant  also  gave  notice  of  appeal,  but  she  expressly 
abandons,  here,  any  claim  under  it. — Affirmed. 

Henderson  &  Berry  and  Gaines  &  Gaines  for 
appellants. 

Neal  &  Neal  and  James  W.  Boyd  for  appellee. 

Waterman,  J. — ^The  voluminous  record  in  this  case 
presents  but  a  single  question,  and  that  is  one  purely  of 
fact.  Was  Mary  Clancy  married  to  John  Craig?  The 
testimony  is  in  irreconcilable  conflict  It  would  serve 
no  good  purpose  to  set  out  the  details  here,  but  we  shall 
endeavor  to  give  such  an  outline  of  the  case  as  will 
afford  an  understanding  of  the  claims  of  the  respective 
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parties  and  of  our  reasons  for  the  conclusion  at  which 
we  have  arrived.  The  lower  court  properly  held  that 
the  burden  was  on  the  defendant  to  establish  the  mar- 
riage, 60  we  shall  take  up  first  the  case  as  she  presents 
it.  Her  own  testimony,  we  will  say,  was  received  with- 
out objection.  John  Graig  was  a  locomotive  fireman, 
who  for  some  years  immediately  prior  to  his  death 
made  his  home  at  St  Joseph,  Missouri.  He  became 
acquainted  with  the  defendant  in  1886,  when  she  was 
just  verging  into  womanhood.  An  attachment  grew  up 
between  them,  and  in  time  there  was  an  engagement  of 
marriage.  This  was  broken  off  by  reason  of  a  quarrel, 
and  about  the  year  1889  defendant  went  to  Cheyenne, 
Wyo.,  where  she  married  a  man  named  Baker.  After  a 
time  Craig  followed  her  to  Cheyenne,  and  endeavored 
to  induce  her  to  leave  Baker,  and  live  with  him.  Finally, 
Craig's  efforts  were  successful;  the  defendant  left 
Baker,  and  returned  to  St.  Joseph;  her  railroad  fare 
being  paid  by  Craig.  Here  she  and  Craig  maintained 
illicit  relations.  Through  his  inducements  she  was  led 
to  secure  a  divorce  from  Baker;  Craig  paying  all  the 
expense  of  the  proceeding.  This  divorce  was  obtained 
at  Savannah,  Missouri,  July  18,  1894.  For  some  time 
prior  to  his  death  Craig  had  been  in  failing  health. 
His  disease  was  consumption,  and  in  July,  1894,  it  had 
progressed  so  far  that  his  condition  was  critical,  but 
the  evidence  is  in  conflict  as  to  whether  his  appearance 
would  have  given  any  indication  of  his  real  condition  to 
a  casual  observer.  Craig  often  stated  his  desire  to 
marry  defendant,  and  said  that  he  was  only  restrained 
from  doing  so  through  iear  of  giving  offense  to  his 
sister,  the  plaintiff  in  the  first  of  these  actions.  He  had 
become  alienated  from  his  mother  and  his  other  sisters 
and  his  brothers,  and  he  expressed  the  wish  to  maintain 
[feasant  relations  with  plaintiff,  Mrs.  Johnson* 
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IL  So  far  the  facts  are  practically  undisputed. 
It  is  at  this  point  that  the  real  contest  begins.  It  is 
claimed  by  defendant  that  Craig  intended  to  go  to  Iowa 
to  arrange  his  business  there,  and  then  return,  and  go 
with  her  to  Texas  to  live.  That  he  was  to  leave  for  Iowa 
in  the  evening  of  July  27, 1894,  and  that  in  the  morning 
of  that  day,  at  his  request,  she  went  with  him  to  Savan- 
nah, Missouri,  where  they  were  married.  Savannah  is 
some  twenty  miles  distant  from  St.  Joseph.  The  marriage 
occurred  about  noon,  and  defendant  and  Craig  then 
returned  to  St.  Joseph.  The  marriage  certificate  bears 
date  of  July  28th.  This,  defendant  says,  is  a  mistake. 
It  is  undisputed  that  Craig  left  St.  Joseph  for  Adair 
county,  Iowa,  in  the  evening  of  the  twenty-seventh,  and 
arrived  there  early  in  the  day  of  the  twenty-eighth,  so 
that  it  was  physically  impossible  that  he  could  have 
been  in  Savannah  on  the  latter  date.  That  a  marriage 
ceremony  was  performed  on  one  of  those  two  days  is 
conceded,  and  that  defendant  was  one  of  the  princi- 
pals. Did  she  marry  John  Craig,  or  did  she  procure 
some  man  to  falsely  personate  John  Craig  for  this 
occasion?  Defendant's  story  is  corroborated  in  this 
way:  A  witness,  who  was  well  acquainted  both  with 
Craig  and  defendant,  accompanied  them  a  short  dis- 
tance on  the  train  when  they  started  for  Savannah,  and 
was  told  by  Craig  they  were  going  there  to  be  married. 
On  their  return  to  St.  Joseph  in  the  afternoon,  another 
person  was  met,  who  testifies  that  the  marriage  certifi- 
cate was  exhibited  to  her;  and  still  another  witness,  who 
knew  both,  saw  them  in  St.  Joseph  after  their  return,  as 
they  were  waiting  to  take  a  street  car,  and  was  told 
by  Craig  that  they  had  come  from  Savannah.  There  is 
still  other  corroborative  evidence.  One  witness  testifies 
that  Craig  told  him  of  his  purpose  to  marry  defendant 
secretly;  another  swears  that  defendant  was  absent 
from  home  on  the  27th;  while  a  number  aver  that  she 
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was  at  home  all  day  of  the  twenty-eighth.  Oaig's  rea- 
son for  going  to  Savannah  to  be  married,  as  given  by 
defendant,  was  that  the  fact  of  their  marriage  might 
not  get  into  the  St  Joseph  newspapers,  and  thus  become 
known  to  his  sister.  On  the  other  hand,  the  undisputed 
testimony  discloeee  that  the  marriage  license  issued  by 
the  clerk  of  the  court  bears  date  the  twenty-eighth, 
as  already  said.  The  clerk's  cash  book  and  his  ojfficial 
account  of  the  receipt  of  the  fee  for  the  license  ehow 
the  same  date,  and  so,  also,  does  the  certificate  of  the 
justice  of  the  peace  who  performed  the  ceremony.  It 
may  be  well  to  say  here  that  the  justice  inspected  the 
license  before  he  solemnized  the  marriage.  The  news- 
papers of  Savannah,  some  days  later,  published  notice 
of  the  wedding  as  having  occurred  on  the  twenty-eighth. 
Their  information  was  obtained  from  the  justice.  In 
estimating  the  probative  force  of  these  circunistancee, 
we  must  remember  that  they  are  not  indepeudent  facts 
speaking  necessarily  each  for  itself,  but  they  make  up 
a  related  series  of  transactions.  It  is  not  at  all 
improbable  that  a  mistake  in  the  date  of  the  license  may 
have  led  to  an  erroneous  date  in  each  of  the  other 
instances.  All  of  these  dates  speak  but  little,  if  any, 
more  strongly  than  the  date  of  the  license  alone;  and  it 
rests,  with  an  exception  of  which  we  shall  next  speak, 
upon  no  firmer  foundation  than  the  probability  that 
the  clerk  of  the  court  would  not  make  a  mistake  in  this 
respect.  Aside  from  these  dates,  to  show  that  the  mar- 
riage occurred  on  the  twenty-eighth,  an  employe  in  the 
clerk's  office, — a  Mrs.  Ensor, — testified  that  on  that  day 
the  clerk  came  into  the  office,  and  said  he  had  been  to 
the  depot  to  see  a  couple  who  had  taken  out  a  license 
that  forenoon.  The  clei'k  says  it  was  defendant  and  her 
husband  he  went  to  see,  but  he  does  not  fix  the  day. 
Mrs.  Ensor  professes  to  remember  that  it  was  the 
twenty-eighth,  because  that  was  her  child's  birthday 
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There  ie  no  such  relation  between  the  two  facts  of  the 
clerk's  speaking  to  her  and  her  child's  birthday  ae  will 
give  her  evidence  any  greater  weight  than  should  be 
accorded  to  mere  recollection  of  a  trivial  incident,  first 
called  to  her  mind  some  two  months  after  its  occur- 
rence. The  clerk  who  issued  the  license,  the  justice  of 
the  peace  who  performed  the  ceremony,  a  lawyer  who 
was  present  at  the  wedding,  and  at  least  one  other  wit- 
ness, describe  the  man  whom  defendant  married.  They 
did  not  know  Craig.  They  expressed  no  opinion  ae  to 
whether  he  wae  the  man.  They  merely,  from  recollec- 
tion, attempt  to  describe  the  dress  and  appearance  of 
the  person  who  represented  himself  as  Craig  on  tbia 
occasion,  and,  with  a  single  exception  that  will  be  men- 
tioned, they  depict  a  person  quite  unlike  Craig.  Their 
attention  was  first  called  to  the  incident  about  two 
months  after  the  wedding.  It  is  generally  recognized 
that  there  are  no  matters  upon  which  human  testimony 
is  so  fallible  as  those  relating  to  personal  identity.  The 
evidence  here  affords  some  confirmation  of  this  fact. 
The  witnesses  either  agree  too  well  or  they  disagree. 
Van  Buskirk  gives  a  description  that  was  fairly 
answered  by  Craig;  while  three  others,  whose  suspicions 
had  been  directed  towards  one  Walton  as  the  per- 
sonator  of  Craig,  give  an  exact  and  careful  description 
of  the  former.  It  is  beyond  dispute  that  he  was  not  in 
Savannah  on  the  twenty-eighth.  Another  fact  whicli  it 
is  claimed  tends  strongly  to  show  that  the  person  who 
married  defendant  was  not  Craig  is  that  when  he  pro- 
cured the  license  he  signed  the  record  with  a  mark,while 
Craig  could  write  his  name.  It  is  true  that  he  could 
write  his  name,  but  it  is  also  true  that  he  could  write 
nothing  else.  Even  this  required  most  painstaking 
effort.  Under  all  the  circumstances,  it  seems  quite  likely 
that  he  may  have  felt  disinclined  to  undertake  what  to 
him  was  always  something  of  a  task,  and  simply  mad^ 
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a  mark.  In  Qpaig^s  will,  which  wae  executed  in  Adair 
county  on  July  31, 1894,  there  is  a  bequest  to  the  defend- 
ant in  these  words:  "Two  hundred  dollars  a  jear  to  be 
paid  to  my  friend,  Mrs.  Mary  Clancy,  of  St.  Joe,  Mo." 
Judge  Story,  who  drew  the  will,  says  in  his  testi- 
mony that  he  may  have  put  in  the  word  "friend,"  but 
that  Craig  spoke  of  her  a©  Mary  Clancy.  It  should  be 
remembered  in  this  connection,  and  in  connection  also 
with  the  fact  that  he  did  not  speak  of  defendant  as  his 
wife,  even  after  ehe  came  to  Adair  county,  as  it  will 
hereafter  appear  ehe  did,  that  he  was  dying  at  the  house 
of  a  sister  from  whom  he  was  specially  desirous  of  con- 
cealing his  marriage. 

III.  In  addition  to  what  we  have  said  there  ara 
some  general  features  of  the  case  that  impress  us  as 
weighty.  The  relations  existing  between  Craig  and 
defendant  prior  to  July  27, 1894,  their  feelings  towards 
each  other,  as  expressed  by  what  each  said  and  did, 
render  the  fact  of  their  marriage  probable.  And  it  seemb 
incredl'ble  that  defeoudant,  while  expecting  Craig's 
return  in  a  few  days,  should  go  to  a  town  where  she  was 
known,  on  the  day  following  his  departure,  and  have  a 
false  ceremony  performed,  and  then,  when  asked  to  do 
so,  exhibit  to  Judge  Story,  who  was  acting  for  plaintiff, 
the  marriage  certificate  that,  as  she  and  he  well  knew, 
if  the  marriage  occurred  on  the  twenty-eighth,  bore 
upon  its  face  the  stamp  of  its  own  falsity.  After  Craig 
reached  Adair  county,  his  health  rapidly  failed.  About 
August  3d,  at  his  request,  a  telegram  was  sent  to 
defendant,  asking  her  to  come  to  him.  She  did  so  at 
once,  and  from  that  time  until  he  died,  on  September 
23d  following,  she  cared  for  him  night  and  day,  render- 
ing him  all  the  most  private  offices.  In  his  extremity 
Craig  received  but  little  attention,  and  less  aid,  from 
those  members  of  his  family  from  whom  he  was 
estranged.   Even  the  plaintiff  was  quite  willing  to  yield 
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the  place  at  his  bedside  to  the  waman  whose  claim  she 
now  resists.  In  view  of  the  defendant's  boundless 
affection  for  Craig,  and  the  great  sacrifice  of  duty  and 
honor  that  she  made  for  his  eake,  one  would  think  that 
the  sister  might  now  accord  her  the  rights,  as  freely  as 
she  once  imposed  on  her  the  duties,  of  a  wife,  and  this, 
too,  even  if  no  formal  marriage  ceremony  had  taken 
place.  But  we  find  that  there  wais  a  marriage  ceremony. 
Making  all  due  allowance  for  some  questionable  state- 
ments by  defendant  on  collateral  matters,  we  are 
impressed  with  the  conviction  that  the  testimony  of  the 
disinterested  witnesses  in  her  behalf,  supported  as  it 
is  by  the  probabilities  arising  from  undenied  circum- 
stances, establishes  her  claim  to  being  the  lawful  widow 
of  John  Craig.  The  decree  of  the  trial  court  in  each 
case  will  be  affirmed. 


Lulu  Bo  yob  v.  C.  S.  Allen,  Appellant.  \m  m\ 

|ll6    502. 

Instractions  Gonstraed*  An  instruction  that  defendant  was  to  be  }^  ^| 
allowed  credit  only  for  the  debt  due  to  him  from  plaintiff,  and 
for  attachment  claims  of  other  persons  against  plaintiff  paid  by 
5  defendant,  is  not  ground  for  reversal  although  he  paid  another 
debt  of  plaintiff,  where  the  jury  were  told  in  another  instruction 
to  allow  defendant  credit  for  all  money  paid  by  him  in  accordance 
with  the  agreement  between  him  and  plaintiff,  and  there  is  a  dis- 
pute as  to  whether  he  was  authorized  to  pay  anything  except 
attachment  claims. 

Transfer  to  Equity*    Plaintiff  sued  for  the  price  of  certain  real  and 
personal  property  convr^yed  by  warranty  deed  and  bill  of  sale,  and 
alleged  that  the  instruments,  though  absolute  in  form,  were  given 
1    only  as  security,  but  did  not  allege  fraud  or  mistake,  nor  ask  to 
3    set  aside  or  reform  them,  nor  for  the  establishment  of  any  trust  in 
8    the  property  conveyed,  or  the  proceeds  thereof,  nor  any  equitable 
relief   whatever,  but  asked   for  the   difference  between  what 
defendant  agreed  to  pay  for  the  property  and  the  credits  he  was 
entitled  to.    The  defendant  admitted  the  execution  of  the  instru- 
ments, denied  the  other  allegations,  and  pleaded  payment  and 
settlement.    Held,  the  issue  thus  made  was  one  of  law,  and  the 
cjourt  properly  refused  to  transfer  it  to  equity  for  trial. 
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Appeal:    cubikg  error.    Error  in  admitting  evidence  is  cured  by 
4    withdrawing  it  from  the  jury,  by  instructions. 

Appeal  from   Humboldt   Distinct    Court. — Hon.    liOT 
Thomas,  Judge. 

Saturday,  April  9, 1898. 

Plaintiff's  amended  and  substituted  petition  is  it 
six  counts,  which,  with  the  answers  thereto,  are,  in 
substance,  as  follows:    In  -the  first  she  alleges:    That 

on  January  5,  1892,  she  was  the  owner  of  the 
1         west  one-half  of  section  2-93-34,  Pocahontas 

county,  Iowa.  That  sihe  and  her  husband,  J. 
M.  Boyce,  were  each  indcT^ted  to  the  defendant,  and 
that  deefudant  had  commenced  an  action  thereon 
against  them,  aided  by  attachment,  for  the  sum  of 
seven  hundred  dallai^.  That,  in  addition  thereto, 
attachment  suits  had  been  commenced  against  plain- 
tiff and  her  hui^and  by  L.  J.  Larson  for  one  hundred 
and  sixteen  dollars,  G.  T.  &  S.  D.  Johnson  for  one  hun- 
dred and  seventy  dollars,  and  by  Sniggs  Bros.  &  Lum- 
blad  for  eighty-six  dollars  and  fifty-four  cents.  That 
on  said  day  defendant,  'being  desirous  of  getting 
security  for  his  claim,  orally  agreed  with  plaintiff  to 
take  up  the  ind€«btedness  to  said  other  attaiching  credi- 
tors, and  hold  the  same  until  the  plaintiff  was  able  to 
sell  her  land,  and  repay  the  same,  upon  condition  that 
plaintiff  should  contey  said  land  to  defendant  as 
security  for  his  claim  and  said  other  claims.  Tliat 
said  conveyance,  while  in  form  a  deed,  was  a  mortgage, 
only,  for  the  purposes  aforesaid,  and  that  the  plaintiff 
reserved  the  right  to  redeem  the  said  land  by  payment, 
or  by  the  sale  of  the  lamd  by  herself  or  agent,  and  the 
I>ayment  of  said  indel^tedness.  That  defendant,  being 
a  land  agent,  had  promised  to  sell  the  land,  as  agent 
for  plaintiff,  for  a  commission  of  one  dollar  per  acre, 
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in  case  she  or  her  husband  did  not  sell  the  same.  That 
defendiint  did  sell  said  land  for  the  plaintiff  for  the 
sum  of  twenty-one  dollars  and  fifty  cents  ]>er  acre,  but 
refuses  to  pay  the  proceeds  of  said  sale  in  excess  of  said 
claims,  wherefore  there  is  due  to  plaintiff  aibout  the 
sum  of  two  thousand  dollars,  with  interest  from  date  of 
sale.  Answering  this  first  count,  defendant  admits 
that  the  land  stood  in  plaintiff's  name,  and  that  the 
same  was  conveyed  to  him  by  her  anid  her  husband.  He 
denies  every  other  allegation  in  ealid  count,  and,  as 
further  defense,  staites,  in  substance,  as  follows:  That 
said  conveyance  was  maide'  for  the  agreed  consideration 
of  five  thousand,  two  hundred  and  eighty-six  dollars,  a 
part  of  which  was  a  mortgage  of  three  thousand,  five 
hundred  dollars,  then  standing  against  said  land.  That 
the  indebtedness  of  plaintiff  and  her  'husband  was 
largely  in  excess  of  the  difference  between  said  agreed 
consideration  and  mortgage,  and  that  it  was  agreed  that 
said  balance,  to- wit,  one  thousand,  seven  hundred  and 
eighty-six  dollars  should  be  paid  by  defendants  taking 
up  and  canceling  the  indebtedmiess  of  John  M.  Boyce  to 
that  amount,  and  that  such  indebtedness  has  been 
taken  up  and  canceled  by  defendant.  As  further 
defense,  he  alleges  that  prior  to  the  commencement 
of  this  suit  all  matters  growing  out  of  said  sale  of  said 
real  estate  were  settled  in  full  between  the  parties.  In 
the  second  count  of  her  petition  the  plaintiff  restates 
the  nmtters  set  up  in  the  first,  and  alleges  that,  as  a 
part  cut  said  agreement  and  transaction,  and  for  the 
same  purpose,  her  husband  made  to  defendant  a  bill  of 
sale  on  certain  personal  property  described,  absolute 
in  form,  but  intended  only  as  security  for  said  debts, 
which  i>ers3onal  property  was  of  the  value  of  one  thou- 
sand, one  hundred  dollars.  That  defendant  was  either 
to  sell  said  property,  and  apply  the  porceeds  on  said 
tfebt,  or  to  account  for  the  value  of  any  that  he  did  not 
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©ell.  That  defendant  sold  or  conyerted  said  property 
to  his  own  u^  and  that  there  remains  in  his  hands 
from  the  amount  derived  from  the  sale  of  said  real 
estate  aaid  from  said  personal  property,  over  and  above 
the  amount  of  said  indebtedness,  the  eum  of  four  thou- 
sand dollars,  which  defendant  refu'ses  to  pay;  and  that 
John  M.  Boyce  assigned  his  in'terest  therein  to  the 
plaintiflf.  Defendtant,  in  answer  to  said  second  count, 
admits  the  conveyance  of  the  land,  and  the  execution 
to  him  of  the  'bill  of  sale,  and  denies  every  other  allega- 
tion in  eaid  count  He  re-affirms  the  allegations  of  his 
anJswer  to  the  first  count  sls  to  the  real  estate  tranr 
saction,  and  as  to  the  bill  of  sole  alleges,  in  sutostanee, 
as  follows:  That  as  to  all  of  said  personal  property 
except  the  hay  John  M.  Boyce  was  to  be  allowed  the 
priee  to  be  fixed  by  himself,  defendant,  and  one  Willey, 
and  for  the  hay  the  amount  that  would  be  realized  from 
a  sale  thereof;  and  that  the  value  so  fixed  and  amount 
so  realized  were  to  be  applied  on  aiceoumt  of  said 
inde/btedness^  and  that  the  amount  of  said  debts  far 
exceeded  the  sum  to  be  thus  accounted  for.  In  her  third 
count  plaintiff  restates  the  allegations  of  the  second  as 
to  said  bill  of  sale,  and  avers  that  defendant  has  sold 
a  portion  of  said  property,  and  converted  the  balance 
to  'his  own  use;  that,  after  satisfying  said  debts,  there 
remains  in  his  hand^^  property  to  the  amount  of  the 
value  of  several  hundred  dollars,  for  which  he  refuses 
to  account;  and  that  John  M.  Boyce  has  assigned  his 
interest  therein  to  the  plaintiff.  In  answer  to  the  third 
count,  defendant  admits  the  execution  of  the  bill  of 
sale,  and  denies  every  other  allegation  in  the  count 
lie  re-affirms  the  mattei*s  alleged  in  answer  to  tlie 
second  count  ais  to  the  bill  of  sale  and  indebtedness,  and 
alleges  that  prior  to  the  commencement  of  this  suit  all 
matters  growing  out  of  said  bill  of  sale  were  fully 
settled  between  the  parties.     In  the  fifth  count  of  her 
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I)etition,  plaintiff  restates  the  matters  alleged  in  the 
first  with  respect  to  the  conveyance  of  said  real  estate, 
and  further  alleges  that  defendant  sold  said  land  for 
twenty-one  dollars  and  fifty  cente  per  acre;  that  there 
is  coming  to  plaintiff  on  aiccounit  of  said  sale  of  the  land 
the  sum  of  aibout  two  thousand  dollars  after  pay- 
ment of  all  the  claims  for  which;  the  land  waB 
pledged;  that  defendant  refuses  to  pay  the  same, — 
wherefore  plaintiff  asks  to  recover  two  thousand  dol- 
lars. To  this  count  the  defendant  makes  answer  the 
same  as  to  the  first  count.  In  the  sixth  count  plaintiff 
alleges  that  defendant,  as  her  agent,  rented  said  land 
for  about  five  hundxed  dollars,  and  that  he  has  col- 
lected said  rent,  and  refuses  to  pay  the  same  to  plain- 
tiff; wherefore  she  asks  to  recover  five  hundred  dollars. 
To  this  coulut  defendant  answers,  denying  each  and 
every  allegation  contained  therein.  In  the  fourth 
counit  of  her  petition,  plaintiff  states  a  cause  of  action 
in  the  opdinlary  form  for  damages  on  the  attachment 
bond  given  by  defendant  in  his  action  against  the 
plaintiff  and  John  M.  Boyce,  and  alleges  that  John  M. 
Boyce  has  assigned  his  interest  in  said  claim  to  the 
plaintiff;  wherefore  she  asks  to  recover  one  thousand, 
five  hundred  dbllars  actual  and  exemplary  damages. 
Defendant,  in  answer,  admits  the  issue  of  the  attach- 
ment, the  filing  of  the  bond,  and  that  no  damages  have 
been  paid,  and  denies  every  other  allegation  in  said 
count  He  alleges  as  further  defense  that  he  had 
reasonaible  cause  to  believe  the  grounds  alleged  for  the 
attachment  to  be  true,  that  he  afcted  upon  the  advice  of 
counsel,  that  plaintiff  and  her  'husband  acquiesced  in 
and  submitted  to  said  attachment,  and  that  all  matters 
arising  thereunder  were  fully  settled,  and  the  attach- 
ment dissolved.  In  conclusion  of  her  petition,  plains- 
tiff  demands  judgment  against  said  defendant  in  the 
sum  of  six  thousand'  dollars  and  costs  of  this  action. 
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Issues  being  thus  joined,  defendiant  moved  to  tranfifer 
the  issues  raised  by  the  first,  second,  amd  fifth  counts 
of  the  amended  and  sulbstituted  petition  to  equity  for 
triM,  which  motion  wem  overruled,  amd'  on  the  ninth 
day  of  April,  1895,  the  case  was  tried  to  a  jury.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff  for  two  thou- 
sand, two  huindr^  and  seventeen  dollars  and  eighty- 
sevein  cents,  together  with  certain  special  findings. 
Defendant's  motion  for  new  trial  being  overruled,  judg- 
ment was  entered  upon  the  verdict.  Defendant 
apjxeals. —  Affirmed. 

Frank  Farrell,  T.  D.  Healy  and  B.  M.  Wright  for 
appellant. 

S.  H.  Kerr  J  W.  S.  Kenyan  and  J.  A.  0.  Yeoman  for 
appellee. 

Given,  J.— I.  The  following  facts  are  conceded,  or 
so  establisihed  as  not  to  be  controverted:  On  January 
5, 1892,  the  plaintiff  was  the  owner  of  said  land,  and  on 
that  day  she  and  her  husband  conveyed  the  same  to 
the  defendant  by  an  instrument  purporting  to  be  a 

warranty  deed.  At  that  time  John  M.  Boyce 
2  was  the  owner  of  the  pei-isonal  prperty  described 

in  the  petition,  and  on  said  day  he  executed  to 
the  defendant  a  bill  of  sale  thereof  for  the  consiidera- 
tion  of  four  hundred  dollars,  which  bill  of  sale  pur- 
I)orted  to  be  an  absolute  conveyance.  At  and  prior  to 
said  date  plaintifl!  and  her  hu'SJband  were  indebted  to 
the  defendant,  and  Mr.  Boyce  was  also  indebted  to  L. 
J.  Larson,  G.  T.  &  S.  D.  Johnson,  to  Sniggs  Bros.  & 
Lumblad,  and,  prior  to  said  fifth  day  of  January,  1892, 
each  of  these  creditors  had  commenced  actions  and 
sued  out  attachments  on  their  claims,  and  caused  the 
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same  to  be  levied  upon  said:  land  and  personal  prop- 
erty. John  M.  Boyce  was  al«o  indebted  to  the  Mc- 
C5ormick  Harvester  Machine  Company,  upon  which  an 
attachment  was  sued  out,  and  levied  on  his  property 
about,  or  a  little  before,  said  conveyances  were  filed  for 
record.  The  defendant  assumed  or  satisfied  the  mort- 
gage standing  against  the  land,  and  also  assumed  or 
satisfied  the  claims  of  said  several  attaching  creditors, 
and  en'tered  satisfaction  of  his  own  claim.  There  is  no 
que^ion  but  that  John  M.  Boyce  assigned  hie  interest 
in  these  several  claims  to  the  plaintiflf  before  the  com- 
mencement of  this  action. 

II.  Appellan»t's  first  complaint  is  of  the  overrul- 
ing of  his  motion  to  tran'sfer  the  issues  jodned  on  the 
first,  second,  and  fiftih  counts  of  the  petition  to  equity 

for  trial.  This  complaint  is  grounded  upon  the 
3  claim  that  plaintiff  canmot  have  the  relief  asked 

in  these  counts  until  the  djeed  and  bill  of  sale 
are  reformed  so  as  to  make  them  conditional,  instead 
of  absolute,  conveyan^ces,  and  that  equity  alone  can 
grant  such  reformation.  It  is  'true  that  the  plaintiff 
alleges  that,  although  albsolute  in  form,  these  convey- 
ances were  given  only  as  security;  but  she  does  not 
allege  thiat  there  was  either  fraud  or  mistake  in  their 
execution.  They  were  made  just  as  intended.  Plain- 
tiff does  not  ask  to  set  aside  or  reform  these  instru- 
ments, nor  does  s'he  ask  for  the  esitabliehment  of  any 
trust  or  lien  upon  the  property  conveyed,  or  the  pro- 
ceeds thereof.  She  asks  for  no  equitaible  relief  what- 
ever, but  simply  that  the  defendlant  be  charged  with 
the  considerations  which  he  agreed  to  pay  for  said 
properties,  and  credited  with  the  amount  due  to  him- 
self, and  the  amoun'ts  paid  by  him  to  the  other  attach- 
ing creditors,  and  that  plaintiff  have  judgment  for  the 
balance.  To  entitle  the  plaintiff  to  recover,  it  is  only 
necessairy   to   find   the   actual    consideration    which 
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defendant  was  to  pay  for  tii€®e  ^properties,  and  to 
credit  Mm  witli  what  he  hiae  paid  in  accordance  with 
the  agreement  of  the  parties.  The  bill  of  sale  recites  a 
consideration  of  four  hundred  dollars,  yet,  as  we  haye 
seen,  each  party  alleges  a  different  consideration. 
Appellant  cites  Carey  v.  Gunnison,  65  Iowa,  702, — on 
action  to  recover  for  a  breach  of  contract,  in  which 
defendant  answered,  setting  up  fraud  and  mutual  mis- 
taJce  in  the  execution  of  the  contract  as  a  defense,  but 
without  asking  for  any  aflSrmative  relief.  It  was  held 
that  the  legal  effect  of  this  answer  was  to  show  that 
there  was  no  contract,  and  that  the  issue  so  raised  was 
not  an  equitalble  one.  While  this  case  is  not  directly 
in  point,  we  think  it  tends  to  sustain  the  ruling  of  the 
court  below.  Price  v.  Insurance  Co.,  80  Iowa,  408,  is 
also  cited.  It  is  said  in  that  case:  "The  only  demand 
for  judgment  aj^aors  in  the  petition,  and  is  for  the 
amount  of  the  policy  and  costs.  Thie  plaintiff  might 
have  so  drawn  his  pleadings  as  to  demand  the  cancel- 
lation of  the  alleged  deed  of  conveyance  and  the  setting 
aside  of  the  alleged  settlement,  but  he  did  not  do  so. 
That  the  pleadings  set  out  facts  which,  if  true,  would| 
entitle  plaintiff  to  equitable  relief,  is  immaterial,  so 
long  as  sueh  relief  is  not  demanded.  An  issue  is  not 
equitalble,  within  the  meaning  of  the  section  quoted,  so 
long  as  the  relief  asked  or  the  defense  interposed  is 
not  equitalble.  In  McMillan  v,  Bissell,  63  Mich.  70  (29 
N.  W.  Kep.  739),  it  is  said:  "The  agreement  for  the 
defeasance,  whether  written  or  unwritten,  is  no  more 
than  one  of  the  conditions  upooi  which  the  deed  was 
given,  and  therefore  constitutes  a  part  of  the  consider- 
ation for  the  conveyance;  amd  I  'hiave  never  been  able 
to  discover  why  it  was  not  comi)etent  to  show  it  by 
parol  in  any  case,  either  in  law  or  in  equity,  where  it 
was  competent  to  show  the  actual  consideration  for  the 
conveyances."    See,  also,  McAnnulty  v.  Seick,  59  Iowa, 
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586;  Miller  v.  Kendig,  55  Iowa,  174;  Yager  v.  Bank,  ( — , 
Neb.—)  (72  N.  W.  Rep.  211).  There  waa  no  error  in 
overruling  the  motion  io  transfer  to  equity. 

III.  Following  this  first  contention,  appellant's 
counsel  present,  under  six  different  hetads,  various 
claims  based  upon  the  evidence,  and  which  may  be 
summed  up  ais  presenting  the  inquiry  whether  the  ver- 
dict is  in  aecordjance  wi't'h  the  instructions  and  evi- 
dence. We  will  not  follow  the  lengthy,  yet  aWe,  dis- 
cussion of  the  evidence,  as  to  do  so  would  extend  this 
opinion  to  an  unwarranted  length,  and  serve  no  good 
purpose.  It  is  sufficient  to  say  that  we  have  read  the 
evidence  ^qlh^  instructions  with  care,  and  are  of  the 
opinion  that  the  verdict  is  in  harmony  with  the  instruc- 
tions, and  that  it  has  such  support  in  the  evidence  as 
that,  under  faaniliar  rules,  we  would  not  'be  warranted 
in  disturbing  it  We  may  say,  in  this  connection,  that 
we  have  considered  the  various  exceptions  to  mlings 
of  the  court  in  taking  testimony,  and  do  not  find  any 
errors  therein  prejudicial  to  the  appellant  except  in 

admitting  a  certain  conversation  between  one 

4  Willey  and  the  plaintiff  and  her  husiband.     This 
error,  however,  was  cured  in  the  instructions  by 

withdrawing  said  evidence  from  the  consideration  of 
the  jury,  because  it  had  not  been  made  to  appear  that 
Willey  had  authority  to  bind  the  defendant. 

IV.  Appellant's  next  contention  is  that  the  court 
erred  in  instructions  11,  16,  and  21  in  limiting  the 
credits  to  be  allowed  defendant  to  his  own  and  the 

attachment  claims,  thus  excluding  the  claim  of 

5  one  Bunton.     Mr.  Bunton,  being  called,  as  to  the 
value  of  the  land,  testified  that  he  had  been  in 

the  lum'ber  business  in  1892;  that  he  had  a  mechanic's 
lien  on  Boyce's  land  for  three  hundred  and  eight  dollars 
and  twelve  cents;  that  he  w^s  familiar  witih  the  amount 
of  lumiber  that  had  been  put  on  the  place;  and  says, 
Vol.  105  la— 17 
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"I  tMnk  lie  got  all  the  luonlber  from  me.^'  In  defend- 
ant's statement  of  the  account  he  credits  himself:  "0 
H.  Bunton  ys.  Boyce,  $308.39;  intei-est  f  .25;  taxes,  1891, 
f76.05."  Instructiooi  11  states  the  unrli^put<^d  facts 
suibstantially  as  we  have  stated  them,  and  without  any 
direction  as  to  what  should  or  should  not  be  allowed 
in  the  way  of  ei^dit-s  to  tJhe  defendant  Instruction 
16  directs  the  jury  tiha.t  the  defendant  was  authorized 
to  discharge  the  indebtedneos  to  him,  "and  also  tihe 
several  amounts  due  or  owing  on  the  claims  in  the 
several  attachment  suits,  including  the  costs  in  said 
ajctions."  That  defendant  was  entitled  to  these 
credits,  there  is  no  dispute.  Plaintiflf  conceded  that 
he  was  to  pay  these  attachment  claims,  while  defend- 
amt  contends  that  he  was  to  pay  these  and  otSier 
indebtedness  to  the  amount  received  by  him.  In  the 
ndneteentii  instruction  the  jury  was  told  that  it  was  to 
allow  the  defendant  credit  as  against  the  amount 
received  from  the  real  estate  for  "all  moneys,  disburse- 
ments, amd  advancements  which  you  find  the  defend- 
ant made  as  agreed  by  him  to  "be  made  as  to  the  consid- 
eration  for  the  conveyance."  If  the  jury  found  the 
agreement  to  be  as  claimed  "by  the  plaintifif,  it  was  only 
the  attaidhment  claims  that  were  to  be  allowed,  but  if 
as  claimed  by  the  defendant,  then,  under  this  instruc- 
tion, they  were  to  allow  him  for  all  claims  paid  as 
agreed  to  be  paid,  which  would  include  the  Bunton 
claim.  This  instruction  19  is  id»entieal,  in  the 
language  quoted^  with  one  asked  by  the  appellamt. 
Now,  it  is  true  that  in  the  twenity -first  instruction  the 
attachment  claims  are  referred  to>  and  no  mention  made 
of  the  Bunton  claim;  but,  in  view  of  said  nineteenth 
instruction,  we  think  the  jury  must  have  understood- 
that  it  might  allow  the  Bunton  claim  unless  they  found 
that  the  agreement  was  as  to  the  attaehmeait  claims 
only. 
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V.  The  jury  found  specially  thiat  the  attach- 
ment  was  wrongfully,  but  not  maliciously,  sued  out, 
and  allowed  plalntiflf  one  hundred  dollai«  actual  d»am' 
agc:^  *and  no  exemplary  damages.  Appellant  con- 
tends that  the  finding  that  the  atta-chment  was  wrong- 
fully sued  out,  laaid  that  plaintiff  is  entitled  to  one 
hundred  dollars  actual  damages,  is  not  supported  by 
the  evidence.  We  think  tihe  findings  are  fully  war- 
ranted by  the  evidence,  and  the  same  is  true  as  to  the 
alleged  settlement.  What  we  have  said  disposes  of  all 
the  material  questions  discussed,  and  leads  to  the  con- 
elusion  that  the  judgment  of  tihe  district  court  is  cor- 
rect, and  it  is  therefore  affirmed. 
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C.  F.  McLachlan  v.  The  Incorporated  Town  op  Gray 
et  aly  Appellants. 


Ij^Jnnction:    vacation  of  highway:    Remedy  of  abutting  owner. 
An  owner  abutting  on  a  highway,  which  a  town  proposes  to  vacate, 

no  part  of  the  highway  lying  on  his  land,  cannot  enjoin  the  vaca-  |105  2so 

1  tion  on  the  claim  that  his  right  of  access  will  be  interfered  with  '•      ^\ 
8    and  he  otherwise  seriously  injured,  as  he  has  a  plain,  speedy,  ade-  119  270! 

quate  remedy  at  law  by  certiorari.    No  question  of  fraud  or  bad  ^^^{ 

faith  is  involved  and  the  right  to  damages  is  not  decided.  \26_''^' 

Appeal:    wrong  forum:    New  objections  on  appeal.    A  defendant  128  54 

urging  in  the  trial  court  that  plaintiff  was  not  entitled  to  an  105  259I 

2  injunction  may,  on  appeal,  first  urge  that  plaintiff  had  an  adequate  ^^  *^n 
remedy  at  law.    Such  objection,  in  effect,  urges  a  want  of  power 

rather  than  a  mistake  as  to  Jorum. 

Appeal  from  Audubon  District  Court. — Hon.  W.  R. 
Green,  Judge. 

Saturday,  April  9,  1898. 

Action  in  equity  to  restrain  the  vacation  of  a  high- 
way within  the  limits  of  the  incorporated  town  of  Gray. 
There  was  a  hearing  on  the  merits,  and  a  decree  in  favor 
of  the  plaintiff.    The  defendants  appeal.— Reversed. 
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JET.  F.  Andreivs  for  appellants. 

Wonn  &  Noon  and  Theo.  F.  Myers  for  appellee. 

Waterman,  J. — The  petition  alleges  that  plaintiflE 
owns  a  tract  of  land  along  the  south  side  of  which  runs 
a  highway  leading  into  the  town  of  Gray;  that  he  hae 
erected  expensiive  buildingis,  and  made  improvements 
upon  that  portion  of  his  land  abutting  on  said  highway; 
that  part  of  the  highway  is  included  within  the  limits 
of  the  incorporated  town  of  Gray;  that  the  council  of 
said  town,  having  provided  another  highway,  but  one 
that  i-s  not  convenient  for  plaintiff's  use,  passed  an  ordi- 
nance vacating  the  part  of  the  highway  that  is  within 
the  limits  of  the  town.  The  plaintiff  claims  that  he  ie 
thereby  deprived  of  convenient  access  to  his  land  and 
from  his  land  to  the  town,  all  to  his  great  injury 

1  and  damage.    No  part  of  the  highway  is  on  plain- 
tiff's land.    The  defense  is,  in  substance,  that  the 

town  had  good  reason  for  vacating  the  highway.  There 
was  a  temporary  injunction,  and  upon  a  hearing  plain- 
tiff had  a  decree  perpetually  enjoining  defendants  from 
vacating  said  highway.  The  town,  the  members  of  the 
council,  and  the  street  commissioner  are  made  defend- 
ants herein. 

II.  Appellants  eoDtend  that  plaintiff  is  entitled  to 
no  such  relief  in  equity,  and  this,  we  think  is  so.  It  is 
well  established  that  courts  of  equity  will  not  afford  a 
party  aid  to  protect  his  rights  if  he  has  a  plain,  speedy, 
and  adequate  remedy  at  law.  The  remedy  here  should 
have  been  sought  through  proceedings  by  certiorari. 
Rockwell  V,  Bowers,  88  Iowa,  88;  Stubenraiich  v.  Neij- 
eueschj  54  Iowa,  567;  2  Dillon,  Municipal  Corporation, 
sections  611,  925.     In  the  opinion  of  the  trial 

2  judge,  which  is  set  out  in  the  abstract,  it  is  said: 
"No  objection  is  made  in  this  case  to  the  form 

of  this  action,  and,  if  there  are  any  valid  objections 
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thereto,  I  think  they  are  now  waived."  Appellee  urges 
the  claim  of  waiver  here.  We  do  not  think  it  good. 
Defendants  have  from  the  first  most  strenuously 
insisted  that  plaintiff  was  not  entitled  to  an  injunction. 
We  do  not  think  they  are  precluded  from  giving  a 
reason  in  support  of  that  contention  in  this  court  merely . 
because  they  did  not  assign  it  in  the  court  below.  What 
they  set  up  is  not  a  new  claim,  but  rather  an  additional 
argument  in  favor  of  a  claim  that  they  have  insisted  on 
from  the  outset.  Botid  v.  Railway  Co.,  67  Iowa,  712. 
In  each  of  the  first  cited  cases,  which  were  equitable 
actions  for  injunctions,  the  point  was  ruled  by  this  court 
after  a  trial  on  the  merits  below.  If  the  objection  here 
was  to  the  forum,  and  not  to  plaintiff's  right,  the  fail- 
ure to  make  a  motion  to  transfer  to  the  proper  docket 
would  be  a  waiver.  Corey  i\  Sherman,  96  Iowa,  114, 
and  cases  cited.  So,  too,  if  the  facts  as  alleged  were 
proper  in  kind,  but  merely  ineuflBcient,  so  that  the  want 
might  have  been  supplied,  a  failure  to  demur  would 
have  precluded  the  objection  of  insuflSciency  now  being 
raised.  But  the  objection  here  goes  much  further  than 
in  either  of  the  instances  mentioned.  Unlike  the  case 
of  Corey  v.  Sherman,  supra,  it  is  obvious  that  this  pro- 
ceeding could  not  have  been  maintained  in  any  forum ; 
that  this  is  not  a  case  in  which  some  facts  are  wanting 
to  warrant  the  court^s  action.  The  claim  made  here, 
and  justly  so,  is  that  no  state  of  facts  would  warrant 
the  district  court  in  interfering  with  properly  conducted 
proceedings  by  a  municipality  to  vacate  a  street.  An 
absolute  want  of  power  is  urged,  and  this  may  be  set  up 
for  the  first  time  in  this  court.  Groves  r.  Richmond,  53 
Iowa,  570;  Manu  fact  urine/  Co.  v.  Ilarrinr/fon,  53  Iowa, 
380.  The  power  to  vacate  streets  and  highways  is 
expressly  given  to  cities  and  towns.  Code  1873,  section 
464.  Gray  v.  Land  Co.,  26  Iowa,  387;  Burr  v.  Oska- 
loosa,  45  Iowa,  275;  City  of  Marshalltown  v.  Forney,  61 
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Iowa,  578;  Dempsey  v.  City  of  Burlington^  66  Iowa, 
687;  Williams  v.  Carey,  73  Iowa,  194.  The  only  right 
that  a  property  owner  has  under  issues  like  those  at  bar 
ifi  to  insist  that  the  proceedings  be  regularly  conducted, 
and,  for  this,  the  proper  method  is  by  certiorari] 

In  view  of  the  conflicting  language  of  some  of  our 
decisions,  it  may  be  well  to  say  something  further  as  to 
the  authority  of  the  courts  in  cases  of  this  character. 
We  understand  the  general  assembly  has  plenary  power 
over  streets,  and  may  vacate  or  discontinue  the  public 
easement  in  them,  and  may  invest  municipal  corpora- 
tions with  this  authority.  2  Dillon,  Municipal  Cor- 
porations, section  666,  and  cases  cited;  Gray  v.  Land 
Co.,  supra;  Paul  v.  Carver,  24  Pa.  St.,  207;  Kimball  v. 
Kenosha,  4  Wis.  321.  In  this  state,  a  distinction,  though 
not  so  expressly  declared,  seems  to  have  been  taken 
between  streets  and  public  grounds  like  squares.  We 
refer  to  what  is  said  in  Warren  i\  Mayor  of  Lyons  City^ 
22  Iowa,  351.  The  statements  in  this  opinion  seem  to  be 
questioned  by  Judge  Dillon.  2  Dillon,  Municipal  Cor- 
porations,  section  651,  and  note.  But  whether  there  is 
any  well-founded  distinction  or  not  between  streets  and 
other  dedicated  grounds,  it  is  established  in  this  state, 
as  elsewhere,  that  under  authority  from  the  general 
assembly  the  municipalities  have  power  to  vacate 
streets.  In  some  states,  where  the  matter  is  regulated 
by  statute,  equity  will  interfere.  But  in  those  jurisdic- 
tions where  the  statutes  are  similar  to  ours  the  parties 
are  left  to  their  remedy  at  law.  Lindsay  v.  City  of 
Omaha,  30  Neb.  312  (46  N.  W.  Rep.  627).  A  careful 
examination  of  the  cases  in  this  state  usually  relied 
upon,  to  sustain  the  jurisdicrtion  of  equity,  to  control 
the  acts  of  municipalities  in  matters  of  this  kind,  will 
disclose  that  they  are  not  in  point.  In  Warren  v.  Mayor 
of  Lyons  City,  supra,  and  in  Cook  i\  Burlington,  30  Iowa, 
94,  the  question  as  to  the  right  of  the  city  to  vacate 
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the  grounds  in  dispute  was  not  in  issue.  The  only 
matter  iiivo5ved  was  whether  the  city  h-ad  a  right  to 
difipoee  of  the  property  by  lease  or  sale.  Citii  of 
Dubuque  v.  Moloney,  9  Iowa,  450,  was  an  action  for 
damages  by  the  city  again-st  a  lot  owner  on  account  of  an 
injury  done  the  street.  Yost  t\  Leonard,  34  Iowa,  9,  and 
Fisher  v.  Beard,  32  Iowa,  346,  were  both  cases  in  which 
it  was  sought  to  restrain  an  individual  who  had  platted 
an  addition,  and  sold  lots  abutting  upon  streets  ehown 
on  the  plat,  from  vacating  the  streets  without  the  con- 
sent of  the  lot  owners.  In  Moffit  r,  Brainard,  92  Iowa, 
122,  the  gist  of  the  complaint  was  a  want  of  power  in 
the  board  of  supervisor's.  In  attempting  to  vacate  a 
highway,  the  board  had  not  taken  the  necessary  steps 
to  acquire  jurisdiction.  The  action  was  brought  to 
enjoin  the  obstruction  of  the  highway.  In  such  a  case 
equity  always  has  jurisdiction.  Of  like  character  with 
Moffit  V,  Brainard  are  the  various  cases  cited  in  that 
opinion.  The  rule,  as  we  understand  it,  is  that,  when- 
ever a  want  of  power  is  urged  a  court  of  equity  may 
act;  when  the  power  is  conceded,  but  the  manner  of  its 
exercise  is  sought  to  be  controlled,  the  remedy  is  at  law, 
through  proceedings  by  certiorari.  If  it  should  be  said 
that  this  power  may  be  abused  if  not  held  subject  to 
control  by  the  courts,  we  might  respond,  as  the  court 
did  in  Paul  v.  Carver,  supra:  "It  is  true,  there  is  much 
property  in  the  commonwealth,  whose  principal  value 
would  be  taken  away  by  closing  the  avenues  which  lead 
to  it,  and  we  are  warned  that,  if  we  do  not  declare  it 
unconstitutional,  an  act  may  be  passed  to  vacate  Chest- 
nut street.  If  the  possible  abuse  of  power  were  suffi- 
cient to  prove  that  the  legislature  cannot  have  it,  then 
this  would  also  prove  that  it  does  not  exist  at  all;  and 
this  would  bring  us  to  the  absurd  conclusion  that  there 
is  no  authority  anywhere  in  the  state  to  vacate  a  useless 
roiad,  and  substitute  a  'better  one  in  its  place."  What  we 
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have  said  must  be  understood  ae  applying  only  to  cased 
like  that  under  consideration.    We  do  not  mean 
3  to  hold  that  a  charge  of  fraud  or  bad  faith  on  the 

part  of  the  municipal  authorities  might  not  make 
a  case  of  equitable  cognizance.  Nor  do  we  wish  it 
thought  that  any  opinion  is  here  expressed  as  to  the 
right  of  an  owner  to  damages,  whose  property  abuts 
immediately  upon  the  discontinued  portion  of  a  high- 
way. Neither  of  these  questions  is  in  this  case;  and 
upon  the  latter,  in  view  of  a  former  decision  of  this 
court,  we  think  some  conflict  of  authority  may  be  found. 
The  decree  of  the  trial  court  will  be  reversed. 


SiMONsoN  Brothers  Manufacturing  Company,  Appel- 
lant, V.  Citizens  State  Bank  op  Goldfield  et  al. 

Mecbanio's  Lien:    aotions  in  rem.    An  action  to  foreclose  a  mechan- 
2    ic's  lien,  where  no  personal  judgment  is  asked,  is  a  proceeding  in 
rem. 

Notice  bt  publication:  Adjudication  upon.  Code,  1878,  section 
2618,  subdivision  5,  provides  that  jurisdiction  may  be  obtained  of 
a  defendant  on  service  by  publication  "in  actions  brought  against 
1  nonresidents  of  this  state,  or  a  foreign  corporation,  having  in  this 
8  state  property  or  debts  owing  to  such  defendant,  sought  to  be  taken 
by  any  of  the  provisional  r  medies,  or  to  be  appropriated  in  any 
way."  HM.that  a  subcontractor  who  holds  an  open,  unliquidated 
account  against  the  principal  contractor  may  bring  an  action 
against  the  owner  to  foreclose  his  lien,  and,  in  the  same  action 
have  adjudicated  the  amount  of  his  claim  against  the  principal 
contractor  who  is  served,  only  by  publication,  with  notice  of  the 
action. 

Right  of  subcontractor.  Where  the  contract  between  the  princi- 
pal contractor  and  an  owner  was  that  the  owner  was  to  pay  for 
the  work  and  material  as  the  building  progressed,  and  the  o^ner 
5  knew  that  a  subcontractor  was  furnishing  material  for  the  build- 
ing, and  that  he  was  not  being  paid  by  the  principal  contractor,  if 
the  owner  settles  with  the  principal  contractor  who  files  his  state- 
ment of  lien  in  due  time,  without  holding  back  enough  to  pay  the 
subcontractor,  the  latter  will  be  entitled  to  his  lien  therefor. 
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Burden  op  proof.  A  subcontractor  seeking  to  foreclose  a  mechan- 
ic's lien  has  the  burden  of  proving  what  was  due  the  principal 
contractor  at  the  commencement  of  such  subcontractor's  account, 
or  at  the  time  the  notice  of  lien  was  served. 

Mistake  in  statement.    Where  the  statement  for  a  mechanic's  lien, 
6    by  an  honest  mistate,  which  harmed  no  one,  was  for  a  greater  sum 
than  was  due,  it  does  not  defeat  the  lien. 

Appeal  from  Wright  District  Court. — Hon.  B.  P.  Bied- 
SALL,  Judge. 

Saturday,  April  9,  1898. 

AcTiONto  OvStablish  and  foreclose  a  mechanics'  lien. 
Trial  to  court.   Decree  for  defendant.   Plaintiff  appeals. 

— Meversed. 

A.  Ueland  and  Peterson  &  Humphrey  for  appellant. 
Nagle  &  Naqle  for  appellee. 

Waterman,  eJ. — The  Citizens'  State  Bank  entered 
into  a  written  contract  with  one  Lofgren,  who  is  also 
a  defendant  herein,  Tvhereby  he  was  to  construct  for  it, 
in  Goldfield,  a  building  for  banking  purposes.  Lofgren 
procured  of  plaintiff,  whose  place  of  business  is  in  Min- 
neapolis,  Minn.,  sash,  doors,  and  woodwork  for  said 
building,  to  the  amount,  as  claimed  by  plaintiff,  of  three 
hundred  and  thirty-nine  dollars  and  eighty-two  cents, 
balance  due.  Lofgren  left  the  state,  without  settling 
with   plaintiff.    The   latter   filed  a   statement   for  a 

mechanic's  lien  on  said  premises,  and  brings  this 
1  action  to  foreclose  the  same.    Lofgren  was  served 

with  notice  by  publication,  and  made  default  in 
the  court  below.  This  is  a  suflScient  statement  of  the 
facts  to  give  an  understanding  of  the  first  point  pre- 
sented for  determination. 

IL    Plaintiff's  claim  is  on  an  open  account,  and  the 
first  question  submitted  is  whether  a  subcontractor, who 
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holds  an  open,  unliquidated  account  against  the  prin- 
cipal contractor,  may  bring  an  action  against  the  owner 
to  foreclose  his  lien,  and  in  the  same  action  adjudicate 
the  amount  of  his  claim  against  the  principal  contractor, 
who  is  served,  only  by  publication,  with  notice  of  the 
action.  That  the  subcontractor  cannot  foreclose  his 
lien  until  the  amount  due  him  from  the  principal  con- 
tractor is  settled  or  adjudicated  may  be  conceded.  Vree- 
land  V.  Ellsworth,  71  Iowa,  347;  Kerns  v.  Flynn,  51 
Mich.  573  (17  K  W.  Rep.  62);  Phillips,  Mechanics' 
Liens,  section  397.  The  contention  of  appellee  is  that 
plaintiflf's  claim  against  Lofgren  was  purely  personal, 
and  that  there  can  be  no  adjudication  against  him  until 
the  court  has  jurisdiction  of  his  person,  and  that  this 
cannot  be  acquired  on  service  by  publication.  It  would, 
indeed,  be  a  singular  defect  in  our  law  if  a  subcon« 
tractor,  who  has  a  right  to  a  mechanic's  lien,  can  be 
prevented  from  enforcing  it  by  the  absconding  of  the 
principal  contractor.  We  have  always  regarded  an 
action  to  enforce  a  mechanic's  lien  as  in  the  nature  of 

a  foreclosure  of  a  mortgage.  Where  no  personal 
2  judgment  is  asked,  it  is  strictly  a  proceeding  in 

rem.     Phillips,   Mechanics'  Liens,  section  305, 

2  Black,  Judgment,  section  810.  Our  statute  provides 
that  jurisdiction  may  be  obtained  of  a  defendant,  on 
service  by  publication,  "in  actions  brought  against  a 

non-resident  of  this  state,  or  a  foreign  corpora- 

3  tion,  having  in  this  state  property  or  debts  owing 
to  such  defendant  sought  to  be  taken  by  any  of 

the  provisional  remedioc^,  or  to  be  appropriated  in  any 
way."  Code  1873,  section  2618,  subd.  5.  We  cannot  per- 
ceive why,  under  this  provision,  a  plaintiflf's  right,  as 
against  his  debtor  cannot  be  as  fully  adjudicated  in  the 
foreclosure  of  a  meclianic's  lien  as  it  could  in  an  attach- 
ment suit,  01  in  the  foreclosure  of  a  mortgage.  We  are 
not  impressed  with  the  reasoning  of  the  two  eases  cited 
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by  appellee,  and  which  were  decided  by  an  intermedi- 
ate court  of  Colorado.  In  Castleherry  v,  Johnsfoa,  92 
Ga.  499  (17  S.  E.  Rep.  772),  also  in  appellee's  brief,  the 
intimation  is  expressly  against  the  claim  made  here 
The  case  is  reported  without  an  opinion,  but  the  sylla- 
bus is  by  the  court.  While  it  is  held  that,  when  the  prin- 
cipal contractor  has  absconded,  an  action  to  foreclose, 
based  on  an  unliquidated  account,  cannot  be  main- 
tained by  a  subcontractor  unless  the  former  is  served 
with  notice,  it  is  said  also  that  the  notice  may  be  by 
publication.  But  authorities  scarcely  seem  necessary. 
The  action  here  is  but  a  method  of  condemning  to  plain- 
tiflf^s  use  money,  in  the  possession  of  the  bank,  that 
belongs  to  Lofgren.  This  can  certainly  be  done,  as 
against  a  non-resident  upon  whom  personal  service  can- 
not be  obtained. 

III.  On  November  12,  1895,  the  day  of  filing  its 
statement  for  a  lien,  which  was  within  thirty  days  of 
the  time  of  delivering  the  last  material  under  its  con- 
tract, plaintiff  served  on  the  bank  written  notice  of  its 
claim.  It  is  not  denied  that  prior  to  this  time  the  bank 
had  knowledge  of  the  fact  that  Lofgren  was  purchasing 
material  from  plaintiff.  Defendant  claims  to  have  paid 
Lofgren  in  full.    The  burden  was  upon  plaintiff 

4  to  prove  what  was  due  Lofgren  from  the  bank  at 
the  time  its  account  commenced,  or  at  the  time 

of  service  of  its  notice.    Martin  i\  Morgan,  64  Iowa,  270. 

The  evidence  is  meager  and  unsatisfactory,  both  as  to 

the  terms  of  the  contract,  and  the  manner  in  which  it 

was  performed.    The  answer  of  the  bank  states 

5  that  under  the  contract  with  Lofgren  it  was 
required  to  pay  for  the  work  and  material  as  th^.! 

building  progressed.  As  we  have  remarked,  it  knew 
plaintiff  was  furnishing  material  for  the  building.  We 
might  go  further,  and  find  that  it  knew  plaintiff  was 
jiot  being  paid  by  Lofgren;  for  it  refused  to  cash  a  check 
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drawn  on  it,  which  plaintiff  had  received  from  Lofgren 
on  account  The  circumstances  all  indicate  that,  if  the 
bank  had  acted  upon  it©  knowledge  of  plaintiff's  rights, 
it  could  have  held  back  from  what  was  due  Lofgren 
enough  to  pay  plaintiff's  entire  claim.  Thi^  it  should 
have  done.  It  had  no  right  as  against  plaintiff,  under 
the  circumstances,  to  settle  with  Lofgren  in  full.  Gil- 
christ V.  Anderson,  59  Iowa,  275;  Fay  v.  Orison,  60 
Iowa,  136;  Andrews  v.  Bur  dick,  62  Iowa,  718;  Lumber 
Co.  V.  Woodside,  71  Iowa,  359;  Hug  v.  Hintrager,  80 
Iowa,  359;  Othmer  v.  Clifton,  69  Iowa,  656;  Merritt  v. 
Hopkins,  96  Iowa,  652.  The  more  recent  case  of  Epeneter 
r,  Montgomery  County,  98  Iowa,  159,  does  not  alter 
the  rule  announced  in  these  cases.  The  payments  under 
the  contract  in  that  case  were  to  be  made  at  fixed  times, 
and  the  holding  is  that  the  owner  may  pay  at  such  times, 
regardless  of  his  knowledge  of  subcontractors  and  their 
claims,  so  long  as  a  lien  is  not  filed,  and  he  served  with 
notice  thereof.  The  rule  so  announced  was  based  upon 
the  particular  wording  of  the  contract  and  of  the  statute 
under  which  the  case  arose.  Acts  Twentieth  General 
Assembly,  chapter  179. 

IV.  There  is  no  merit  in  appellee's  claim  that  the 
lien  should  not  be  allowed  because  the  statement,  as 

filed,  was  for  a  greater  sum  than  was  due.  This 
6  was  an  honest  mistake,  for  which  phiintifif  should 

not  be  made  to  suffer.  It  harmed  no  one.  Lumber 
Co.  V.  Miller,  9S  Iowa,  468,  and  Chase  v.  Mining  Co.,  90 
Iowa  25. 

V.  The  amount  due,  and  for  which  plaintiff  is 
entitled  to  a  lien,  is  two  hundred  and  ninety-seven  dol- 
lars and  seventeen  cents.  The  judgment  of  the  district 
court  is  reversed,  and  the  case  will  be  remanded  for  a 
decree  in  harmony  with  this  opinion,  or  the  plaintiff 
may,  at  its  option,  have  a  decree  in  this  court. — 
Ebvbrsbd, 
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Mary  Kubio  v.  G.  A.  Zemke,  Appellant.  m  483 

Directed  Verdict.    A  verdict  cannot  properly  be  directed  for  plaintiff 
unless  the  court  is  able  to  say,  after  giving  defendant  the  benefit 

2  of  facts  as  to  which  there  is  a  substantial  confiict,  that  a  finding 
for  him  would  not  be  supported  by  the  evidence. 

Rule  applied.  Plaintiff  sued  for  necessaries  furnished  defendant's 
son,  a  minor.  The  son  had  lived  with  defendant  only  four  and 
1  one-half  months,  when  he  was  fifteen  years  old,  and  then  worked 
for  defendant  under  a  contract  to  receive  wages,  and  left  because 
he  did  not  want  to  stay,  to  which  the  father  consented.  Ildd,  tha,t 
it  was  error  to  direct  a  verdict  for  plaintiff. 

Burden  of  proof.    Defendant  in  an  action  for  board,  care,  and  med- 

3  icine  furnished  to  his  minor  son,  has  the  burden  of  proving  the 
emancipation  of  his  son,  where  he  relies  thereon  as  a  defense. 

Appeal  from  Floyd  District  CoiiH. — Hon.  J.  F.  Clyde, 

Judge. 

Saturday,  April  9,  1898. 

Henry  Zemke  is  a  son  of  the  defendant.  Defend- 
ant was  married  in  Milwaukee  in  1871  or  1872,  and 
went  to  live  in  Nora  Springs,  Iowa;  and  after  two  or 
three  months,  there  was  a  separation,  and  his  wife 
went  to  Milwaukee,  Wis.,  where  Henry  was  born 
October  11,  1873.  Within  two  or  three  years,  defend- 
ant was  divorced  from  hi«  wife,  and  miarried 
1  again.     When  Henry  was  fifteen  years  old,  he 

visited  his  father  at  Nora  Springs,  when,  as  he 
says,  his  father  desired  him  to  remain  and  work  for 
him  for  ten  dollars  per  month,  and  board  and  clothes, 
whieh  offer  he  declined,  and  returned  to  Milwaukee. 
The  following  year  he  accepted  his  father's  offer  to 
work  for  ten  dollars  per  month,  and  boajrd  and  clothes, 
and  go  to  school  in  the  winter.     It  is  a  fa-ct  that  he 
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did  work  for  his  father  a1>out  four  and  one-half  months, 
when  he  left,  and  went  to  Chicago,  where  he  obtained 
work;  and  about  December  1,  1891,  he  commenced 
boarding  with  the  plaintiff.  In  February,  1892,  he  was 
taken  sick,  ajid  so  coaitinued  till  August  of  that  yeair, 
during  most  of  which  time  he  was  in  bed;  and  the  plain- 
tiff fumdsihed  him  medicin;e,  board  and  caire,  for  the 
payment  of  which  Henry  had  no  means,  and  the  plain- 
tiff has  not  been  paid.  This  action  is  to  recover  from 
defendant,  a«  the  father  of  Henry,  for  the  value  of  the 
expenditures  and  services.  The  defendant's  answer 
recites  the  facts  as  to  Henrj-  always  being  separated 
from  him,  except  for  the  four  and  on-e-'half  months,  dur- 
ing which  time  he  employed  Henry  for  wages,  which 
he  paid,  and  that  after  such  service  Henry  refused  to 
continue  with  him  longer,  and  claimed  the  right  to  go 
and  work  for  w^hom,  and  w'here,  he  pleased,  and  tha.t 
he  (defendant)  consented  thereto;  and,  as  a  conclusion, 
it  is  said  that  Henry  was  fully  emancipated.  The  evi- 
dence was  presented'  to  a  jury,  at  the  close  of  which 
the  court  denied  a  motion  by  defendant  to  direct  a  ver- 
dict in  his  favor,  and  thereupon  the  court,  on  its  own 
motion,  directed  a  verdict  for  the  plaintiff,  and 
from  a  judgment  thereon  the  defendant  appealed. — 
Reversed. 

Cliggitt  &  Rule  for  appellant. 

jBT.  J.  Fitzgerald  for  appellee. 

Granger,  J. — The  controlling  issue  in  the  case  is. 
that  as  to  emancipation.  The  facts  are  practically 
beyond  dispute,  except  ais  to  what  occurred  when 
Henry  worked  for  his  father  in  1891.  Both  Henry  and 
his  father  were  witnesses,  and  their  testimony  is  in 
conflict  as  to  important  details  bearing  on  the  question 
of  emancipation.     There  is  no  question  but  that  he 
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worked  under  a  contract  for  w<ages^  'but  Henry  says 
he  left  the  employment  because  his  father  refused  to 
pay  him;  saying  to  Henry  that  he  was  'his  son,  that  he 
did  not  owe  Mm  anything,  anid-  that  he  had  to  work 
for  him  till  he  was  twenty-one.  The  testimony  of  tlu» 
defendant  is  directly  opposed  to  this;  he  saying  that 
lie  paid!  seventy-three  dioQlaTs  for  five  montlis'  and 
twenty  days'  work;  that  Henry  left  without  giving  any 
reason  for  doing  so,  except  that  he  did  not  want  to 
stay.  The  testimony  of  each  is  more  in  detail  than  we 
have  stated,  'but  our  purpose  is  to  show  the  condition 
of  the  evidence  as  to  the  controlling  issue,  so  as  to 
determine  the  correctness  of  the  court's  action  in  tak- 
ing the  case  from  the  jury.    To  justify  the  action 

2  of  the  court,  we  must  be  able  to  say,  after  giving 
to  defend'ant  the  benefit  of  facts  as  to  whi<?h 

there  is  a  substantial  coniflict,  that  a  finding  for  defend- 
ant would  not  have  had  support  in  the  evidence.    Tlie 
question  of  emancipaition  turns  on  the  understanding 
of  defendant  and  Henry.      It  is  the  defendant 

3  who  pleads  emiancipation,  and  he  must  estab- 
lish it.    It  is  not  to  be  presumed.    Schouler, 

Domestic  Relations  (4th  Ed.),  section  267a.  A  mutual 
undei*standing  is  sufficient  to  constitute  emancipation, 
and  it  is  not  required  to  be  expressed.  It  may  arise 
by  implication  from  the  acts  and  conduct  of  the  parties. 
Id.  If,  as  appears  by  defendant's  testimony,  Henry 
claimed  the  right  to  control  his  time  and  earnings,  and 
defendant  assented  thereto,  and.  they  acted  with  that 
understanding,  it  was  a©  emanicipation.  If,  on  the 
other  hand,  defendant  claimed  the  right  to  Henrj^'s 
services  during  his  minority,  so  long  as  he  claimed 
that  right,  whether  he  exercised  the  right  to  have  them 
or  not,  there  could  have  been  no  emancipation  so  as  to 
free  him  from  the  obligation  the  law  creates  between  a 
father  an-d  his  minor  son  for  support.    We  have  no  case 
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in  this  state  directly  in  point  on  the  question  we  are 
considering.  See  Everett  v.  Sherfey,  1  Iowa,  358; 
Dawson  i\  Dawson,  12  Iowa,  512;  Johnson  v.  Barnes, 
69  Iowa,  641;  Bener  v.  Edgington,  76  Iowa,  105;  Porter 
V.  Powell,  79  Iowa,  151;  Cooper  v.  McNamara^^^  Iowa, 
243.  These  cases  bear  more  or  lees  directly  on  ques- 
tions involved,  and  show  what  follows  complete 
emancipation.  We  are  clearly  of  the  opinion  that  it 
wa.s  error  for  the  court  to  direct  a  verdict  for  plaintiff, 
under  the  state  of  the  evidence,  and  we  may  add  that 
we  think  it  would  have  l^een  as  clearly  so  to  have 
directed  one  for  the  defendant.  We  think  the  ques- 
tion of  emancipation  should  have  been  submitted  to  the 
jury,  under  an  instruction  as  to  what  would  constitute 
emancipation.    The  judgment  is  reversed. 
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Wesley  M.  Johnson  v.  The  Dbs  Moines  Life  Insur- 
ance Company,  Appellant. 

Insurance;  setting  out  true  copy  of  application.  Under 
McClaln's  Code,  section  1783,  providing  that  a  true  copy  of  any 
1  application  or  representation  of  the  insured  which  is  referred  to 
in  the  policy  shall  be  indorsed  thereon,  or  attached  thereto,  other- 
wise the  insurer  shall  be  precluded  from  pleading  it  or  the  falsity 
thereof,  such  copy  need  not  be  a  fac  simile,  but  must  be  so  exact 
that  on  comparison  it  may  be  said  to  be  a  true  copy,  without 
resorting  to  construction. 

BuuB  APPLIED.  The  substitution  in  a  purported  copy  of  an  applica- 
tion for  life  insurance,  of  "children"  for  "mother,"  as  a  term  of 
relationship,  the  omission  of  a  question  as  to  the  amount  of  other 

8  insurance  in  the  same  company,  the  consolidation  of  several  ques- 
tions into  one,  the  setting  out  of  answers  to  questions  not  given  in 
the  original  and  the  insertion  of  questions  as  to  the  details  of  gen- 
eral questions  in  the  original,  are  such  variations  as  to  require 
Vol.  106  la— 18  (278) 
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construction;  and  hence  it  is  not  a  true  copy,  within  McClain's 
Code,  section  1733,  requiring  true  copies  of  such  applications  to  be 
endorsed  or  attached  to  a  policy  of  which  they  are  a  part. 

Report  of  medical  examiner.    A  special  report  of  a  medical  exam  • 

iner  is  not  a  part  of  tha  "application  or  representation  of  the 

2    assured,"  within  McClain's  Code,  section  1733,  requiring  such  to 

be  endorsed  on  or  attached  to  a  life  insurance  policy,  of  which  it 

is  made  a  part. 

Appeal  from  Lee  District  Court. — Hon.  H.  Bank,  Je., 

Judge. 

Tuesday,  May  10, 1898. 

Action  to  recov€T  upon  a  policy  of  life  insurance 
issued  by  the  defend'aait  on  the  life  of  L.  May  Johnson, 
upon  her  appli<?ation  in  writing  therefor.  Defendant 
answered,  «alleging  among  other  things  that  certain 
statementis  made  in  said  application  as  true,  and  upon 
which  defendant  relied,  were  fatee,  fraudulent,  and 
untrue,  and  known  to  siaid  applicant,  at  the  time  they, 
were  made,  to  be  false,  fraudulent,  and'  untrue.  On 
the  trial  the  defendant,  to  prove  the  statemenlts  made, 
offered  said  a-ppMcation  in  evidence,  to  which  the  plain- 
tiff objected  ^''because  no  copy  of  the  application  is 
attached  to  the  policy,  as  provided  'by  section  1733  of 
McClain's  Code;  the  copy  purporting  to  be  a  copy  of  the 
application  in  question,  which  is  attached  to  the  policy, 
being  only  a  copy  of  a  portion  of  the  application."  This 
Hb,j<?etion  was  sustained,  and  the  defendant  having 
rBSfl  ed,  the  court,  on  motion  of  the  plaintiff,  directed  the 
jin-y  to  find  for  the  plaintiff  in  the  amount  claimed,  and 
entered  judgment  accordingly.  Defendant  appeals. — 
Ajfwmed. 

Cummins^  Hewitt  &  Wright^  A.  J.  McCrary  and  A. 
M.  Evans  for  appellant. 

/.  G.  Davis  for  appellee. 
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Given,  J.— I.  Said  section  1733  of  McClain'«  Code 
is  a^  follows:  "All  insuran-ce  corapanies  ov  associa- 
tions shall,  upon  the  issue,  or  renewal  of  any  ix^licy, 
attach  to  such  policy y  or  endorse  thereon,  a  'true  copy 
of  any  appli<?ation  or  representation  of  the  assured, 
which,  by  the  terms  of  such  policy  are  made  a  part 
thereof,  or  of  the  contract  of  insurance,  or  referred  to 
therein,  or  which  may  in  any  manner  affect  the  validity 
of  such  policy.  The  omission  so  to  do  shall  not  render 
ifbie  policy  invalid,  but  if  any  company  or  association 
neglects  to  comply  with  the  pequlrements  of  this  sec- 
tion, it  shall  forever  be  precluded  from  pleadinp:,  alleg- 
ing or  proving  such  application  or  representation  or 
any  jwiirt  thereof,  or  falsity  thereof,  in  any  action  upon 
such  policy,  and  the  plaintiff  in,  any  such  action  shall 
mA.  'be  required,  in  order  to  recover  against  such  com- 
pany or  association,  either  to  plead  or  prove  such  appli- 
oation  or  representation  but  may  do  so  at  his  option/^ 
The  application  offered  in  evidem^e,  and  the  purported 
copy  thereof  attached  'to  the  policy,  are  upon  printed 
blanks,  filled  up  in  writing,  and  differing  somewhat  in 
form  and  words,  as  will  be  hereafter  noticed.  It 
appears  tJiat  prior  to  the  issuing  of  this  policy  the 
defendant  dianged  the  form  of  its  blank  applications, 
and  jwrroted  the  new  form  on  the  back  of  its  policies. 
This  ai>plication  was  made  upon  the  old  form,  and  the 
copy  upon  the  new;  hence  the  differences  we  are  called 
upon  to  conrfder. 

The  first  contention  is  as  to  the  meaning  of  the 
words  "true  copy,"  as  used  in  said  section.  Defend- 
ant contends  that  a  substantial  copy  is  all  that  is 

required,  while  the  plainrtiff  insists  that  it  must 
1  be  exact,  accurate,  and  not  merely  a  substantial 

copy.     In  det^mining  this  contention,  we  must 
consider  tbe  purpose  of  the  statute,  as  well  as  the 
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meaning  of  the  words.  An.  evident  purpose  of  this 
fitatute  is  that  when  the  application  is  made  a  part  of 
'the  coaitract,  as  in  this  case,  a  true  copy  must  'be 
attached  to  the  iK>licy,  so  that  the  writings  composing 
the  contract  may  all  appear  together,  and  that  the 
insured  may  be  in  posise^on  of  the  evidence  of  what 
Ms  contract  is.  With  this  purpose  in  mind,  we  inquire 
what  is  intended  by  the  words  *^true  copy."  It  is  said 
that  nothing  is  added  by  the  word  "true'';  that,  to  be 
a  copy,  it  must  be  a  true  copy;  and  yet  tMs  discusssion 
recognizes  that  a  copy  may  l^e  only  sulbstantial,  or  that 
it  may  be  exact,  accurate,  or  a  true  likeness  of  the 
origina.l.  The  word  "true''  surely  emphasizes  the 
requirement.  The  following  definitions  found  in  Web- 
ster's International  Dictionary  will  aid  in  solving  this 
question:  "Copy.  To  make  a  copy  or  copies  of;  to 
write,  print,  engrave,  or  paint  after  an  original;  to 
duplicate;  to  reproduce;  to  transcribe;  as  to  copy  a 
manuiscript,  insimption,  design,  painting,"  etc.    "True, 

(1)  Comformable  to  fact;  in  accooMianee  with  the  actual 
state  of  things;  correct;  not  false,  erroneous,  inaccur- 
rate,  or  the  like;  as  a  true  relation  or  narration;  a  true 
hisitory.     A  declaration  is  true  wlien  it  states  the  facts. 

(2)  Right,  to  precision;  conformable  to  a  rule  or  pat- 
tern; exact;  accurate;  as  a  true  copy;  a  true  likeness  of 
the  original."  "Substantial.  (1)  .Belonging  to  sub- 
stance; actually  existing;  real;  as  substantial  life.  (2) 
Not  seeming  or  imaginary;  not  elusive;  real;  solid; 
tnie;  veritable."  "Comparison.  (1)  The  act  of  com- 
paring; an  examination  of  two  or  more  o^bjects  with  the 
vieAV  of  discovering  the  resemblance  or  differences-:?^; 
relative  estimate."  It  is  by  comparison  of  these  two 
docmnents  that  we  have  ascertained  the  differences 
'between  them,  while  by  construction  we  determine 
whether  the  differences  are  sucli  as  that  the  puq>orted 
copy  is  or  is  not  a  smbstantial  copy  of  the  original. 
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Ci>n:struction  is  defined  as:  "(4)  Tlie  Method  of  cron- 
strueting,  interpreting,  or  explaining  a  declaration  or 
fact;  an  attributed  sense  or  meaning;  understanding; 
explanation;  interpretation;  sense.'^  "Strictly,  the 
term  [construction]  signifies  determining  the  meaning 
and  proper  effect  of  language  by  a  consideration  of  the 
smbject-matter  and  attendant  circumstances  in  connec- 
tion with  the  words  employed."  In  view  of  these  defini- 
tions, and  the  purpose  of  the  statute,  we  think  it  is 
clear  that  the  statute  contemplate®  more  than  a  merely 
subsantial  copy,  and  yet  not  a  true  likenes:*  or  fac 
simile.  It  must  be  so  exact  and  accurate  as  that,  upon 
ccxmparison,  it  can  be  said  to  be  a  true  copy,  without 
resoi-ting  to  construction.  If,  upon  comparison,  it  may 
be  said  that  the  copy  is  comformable  to  the  facts,  and 
in  accordance  with  the  actual  state  of  things  appear- 
ing in  the  original,  then  it  may  be  said  to  be  a  true 
copy;  but  if  the  differences  are  such  that  construction 
must  be  resorted  to,  to  determine  whether  the  meaning 
and  proper  effect  of  the  copy  are  tlie  same  as  the 
original,  then  it  cannot  be  said  to  be  a  true  copy. 
Appellee  cite^  Goodwin  v.  Association,  97  Iowa,  226* 
in  which  we  held  that  a  true  copy  was  not  attached  to 
the  policy.  In  that  case  the  examiner's  report  was  not 
included  in  the  copy,  and  the  places  to  which  notices 
and  premiums  were  to  be  addressed  were  incorrectly 
stated  in  the  copy,  and  some  of  the  statements  made 
by  the  assured  with  reference  to  his  past  afflictions  were 
not  carried  out  in  the  copy.  Whether  the  examiner's 
report  was  a  necessarj'  part  of  a  true  copy  was  not  con- 
sidered in  the  case,  and  the  conclusion  reached  was 

because  of  the  other  omissions  named.  The 
2  examiner's  report  is  not  part  of  the  "application 

or  representation  of  the  assured,"  and  is  not 
required  to  be  included  in  tihe  copy.  The  siame  is  true 
as  to  the  notes  of  instructions  given  for  making  the 
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applicatiooi  and  an»wers>  and  ae  to  iii«(ior»emen*s  upon 
the  back  of  the  application  made  for  mere  convenience. 
Aiypellee's  oonn-sel,  following  the  abstraet,  we  presume, 
have  pointed  out  differences  which,  upon  comparison, 
we  find  do  nkrt  exist,  as  that  in  the  date  in  one  "A.  D." 
appears,  while  in  the  other  it  is  omitted.  These  con- 
tentions will  not  t>e  further  noticed. 

Ae  we  hold  that  Form  C,  the  special  report  of  the 
medical  examiner,  is  not  a  part  of  the  ^'application  or 
representation  of  the  assured,"  it«  absence  from  the 

copy  need  not  be  further  considered.  Our 
3  inquiries  are  limited  to  the  diflfepen<?es  in  Forms 

A  and  B  in  the  original  and  in  the  copy,  and  first 
in  Form  A.  Form  A  reads,  "L.  May  Jonheon,  jointly 
with,''  etc.,  while  in  the  copy  the  words  "jointly  with" 
are  erased.  In  designating  the  beneficiaries,  the 
original  reads:  "Harold  L.,  Sales  C,  Loa  B.,  &  Merle 
Jonlison,  children,  equally.  Relation-sihip,  mother." 
In  the  copy,  following  tttie  word  "Belationsihip,"  is  the 
word  "children."  The  original  reads:  "Are  you  now 
insuired  in  the  Des  Moines  Life  Association?  If  so, 
how  much?  No."  The  copy  reads:  "Are  you  now 
insured  in  the  Des  Moines  Life  Association,  in  this  or 
any  other  state?  No."  These  are  the  only  differences 
that  we  discover  between  the  copy  of  Form  A  and  the 
original.  Tui^ning  to  Form  B.,  we  find  that  the 
original  has  five  questions  and  answers,  as  follows: 
"(a)  Are  you  in  good  heialth?  Yes.  (b)  Have  you  now 
any  disorder  or  disease?  If  so,  what?  No.  (c)  Have 
you  ever  had  any  illness  or  local  disease?  Give  full 
particulars.  No.  (d)  Have  you  ever  had  any  personal 
injury  or  accident?  Give  full  pardeulara.  No.  (e) 
Did  you  ever  have  any  surgical  operation?  Give  full 
particulars.  No?"  The  copy  is  as  follows:  "(a)  Are 
you  in  good  health?  Yes.  (b)  Have  you  now  any  dis- 
order or  disease?     If  so^  wTiat?     No.     (c)   Have  you 
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ever  'bad  any  illness,  local  disease,  or  any  i>ersonal 
injury,  accident,  or  been  subject  to  any  surgical  opera- 
tion? If  yes,  state  nature,  date,  duration,  severity,  and 
sequel.  No."  In  the  original  the  question,  "Have  you 
had  rheumati'sm?'^  is  followed  by  these  further  ques- 
tions: "How  many  attacks,  duration^  in  what  yearo, 
was  it  inflammatory,  parts  affected,  aecomparnied  by 
cough,  shfortnesB  of  breath,  pain  in  chest,  or  palpitation 
of  heart?"  Each  of  these  questions  is  followed  by  a 
dash,  and  so  appears  in  the  copy,  except  that  the  word 
"No"  is  written  opposite  the  first  question.  In  the 
original  to  the  question,  "Are  you  ruptured?"  no 
answer  api>ears,  while  in;  the  copy  it  is  answered  "No." 
In  the  original  *he  fifty-two  questions  are  answered  in 
taie  negative,  wherein  the  applicant  is  asked  whether 
she  had  hlad  any  of  the  diseases  named,  while  in  the 
copy  they  num/ber  only  fifty;  three  questions  in  the 
original  being  combinied  in  one  in  the  copy,  namely, 
aflfedion  of  liver,  spleen,  or  kidneys.  In  all  other 
respects  they  are  identical,  except  as  to  the  order  in 
which  the  questions  and  answers  appear.  We  have  thus 
pointed  out  all  the  differeu'ces  between  the  original  and 
the  copy,  and  ,  while  it  might  be  said  that  Hie  copy  is 
substantially  correct,  we  think  it  caainot  be  said  to  be  a 
true  copy.  The  variations  are  such  as  to  call  for  con- 
f^truction  to  uphold  the  copy,  even  as  a  su^b^tantial  copy. 
We  think  there  was  no  error  in  sustaining  the  objection 
to  the  offer  of  this  copy  in  evidence,  nor  in  instructing 
the  jury  to  find  for  the  plaintiff.— Affirmed. 


C.  E.  Childs  v.  Nicholas  Muoklbr,  Appellant. 

llienmtiiigr  Wife's  Affections:  evidence.  Eyidence  that  the  wife  of 
plaintiff  in  an  action  for  alienating  her  affections  went  on  one  or 

4  more  occasions  to  defendant's  room  and  requested  him  to  arrange 
the  bandage  on  her  arm  which  was  injured,  is  admissible  to  show 
that  she  had  an  affection  for  defendant. 
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Same     Eyidence  that  the  wife  of  plaintiff  in  an  action  for  alienating 
her  affections  took  a  ride  at  one  time  with  defendant  when  plain- 

1  tiff  would  have  taken  her  if  he  had  known  she  wanted  to  go,  is 
admissible,  as  it  bears  on  whether  she  went  with  defendant  from 
choice  or  necessity. 

Instructions.    An  instruction  in  an  action  for  alienating  the  affec- 
tions of  plaintiff's  wife  that  it  was  defendant's  duty  to  refrain 

5  so  far  as  he  reasonably  could,  from  any  act  which  he  knew 
would  tend  to  awaken  an  affection  for  him  on  the  part  of  plain- 
tiff's wife  is  not  objectionable  as  intimating  that  he  should  have 
known  that  common  courtesy  or  civility  would  have  that  effect 

Opinion  Evidence.    Opinion  evidence  is  admissible  in  an  action  for 

2  alienating  the  affection  of  plaintiff's  wife  as  to  whether  or  not  she 
was  "nice  looking." 

Trial:    instrdctions.    An  instruction  is  properly  refused  where  sub- 

6  stantially  the  same  thought  has  been  expressed  in  the  charge 
given. 

Evidence:    review.    The  admission  of  immaterial  evidence  is  not 
8    ground  for  reversal  unless  it  reasonably  appear  that  it  was  pr judi- 
cial to  the  complaining  party. 

Harmless  error     Error  if  any  in  admitting  opinion  evidence  that 
the  wife  of  plaintiff  in  an  action  for  alienating  her  affections  was 
8    a  "nice  looking  woman"  was  harmless  to  defendant  where  she  was 
present  as  a  witness  and  gave  testimony  in  the  case,  thus  permit- 
ting the  jury  in  a  proper  way  to  see  how  she  looked. 

Terdict:    rbvirw.    A  verdict  on  conflicting  evidence,  and  approved 

7  by  the  trial  judge,  will  not  be  disturbed  on  appeal,  though  it  might 
well  have  been  the  other  way. 

Appeal  from  Poweshiek  District  Court. — Hon,  D.  Ryan, 

Judge. 

Tuesday,  May  10,  1898. 

This  is  an  action  to  recover  damages  for  the  aliena- 
tion by  defendant  of  the  affections  of  plaintiff's  wife. 
There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed, 

Haines  &  Lyman  for  appellant. 

J).  W.  Nor r is  and  IV,  R,  Leivis  for  appellee. 


May  1898]  Childs  v.  Mucklbr.  281 

Waterman,  ej. — A  great  many  of  the  errore  com- 
plained of  relate  to  rulings  upon  evidence.  It  would 
take  much  time  and  space  to  set  them  out  in  detail,  and 
would  be  of  no  particular  benefit  to  the  profession.  We 
will  give  one  or  two  inetances  to  show  the  character  of 
these  objections.  The  first  error  assigned  is  the  overrul- 
ing of  an  objection  interposed  by  defendant  to  an  inter- 
rogatory propounded  to  plaintiff  while  he  was  upon 
the  witness  stand.  Plaintiflf  had  testified  that  at  one 
time  his  wife  rode  with  defendant  to  Grinnell. 

1  He  was  then  asked :    "Were  you  ready  and  wil- 
ling to  take  her?    (Objected  to  as  incompetent, 

irrelevant,  and  immaterial.  Objection  overruled.)''  It 
would  scarcely  seem  a  very  material  matter,  or  as 
likely  to  have  prejudiced  defendant,  if  the  answer  was 
erroneously  admitted.  But  we  cannot  perceive  that 
there  was  any  error  in  the  ruling.  It  was  proper  to 
show  whether  defendant's  wife  went  with  Muckler 
through  choice  or  necessity.  It  is  true  that  the  record 
does  not  disclose  that  the  husband's  readiness  was 
known  to  the  wife,  but  the  answer  of  the  witness  doe« 
indicate  that  the  wife  voluntarily  went  with  Muckler, 
when  she  had  no  occasion  to  do  so,  and  that  she  might 
have  known  her  husband  would  take  her  had  she  cared 
to  inquire.  Her  feeling  towards  Muckler  was  one  of  the 
essential  elements  of  plaintiff's  case.  Another  objec- 
tion,  which  we  select  at  random,  was  to  this  ques- 

2  tion:    "Mrs.  Ohilds  is  a  nice  looking  woman,  isn't 
she?"   This  was  said  to  be  immaterial  and  calling 

for  the  opinion  of  the  witness.  The  question  related 
to  plaintiff's  wife.  If  the  fact  was  admissible,  we  are 
inclined  to  think  that  it  was  one  of  those  matters  upon 
which  opinion  evidence  is  receivable,  from  the  very 
necessities  of  the  case.  State  v.  Moelchen,  53  Iowa,  310; 
State  V,  Shelton,  64  Iowa,  333;  Yahn  v,  CAty  of  Ottumwa^ 
60  Iowa,  429;  Rogers,  Expert  Testimony,  page  5.    No 
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description  of  the  woman  would  have  enabled  the  jury 
to  determine  whether  or  not  her  appearance  was  pre- 
possesfiing.  But  it  is  said  the  evidence  was  not  material, 
and  therefore  should  not  have  been  admitted.  There  is 
some  foundation  for  this  claim.  It  is  well,  however,  to 
remember  that  the  admission  of  immaterial  evidence 
will  not  constitute  reversible  error,  unless  it  appears 
that  it  might  reasonably  be  considered  in  some  way 
prejudicial.    In   this  instance   it   affirmatively 

3  appears  that  defendant  could  not  have  been 
injured  by  the  answer  given.    Mrs.  Ohilds  was 

present  as  a  witness  and  gave  testimony  in  the  case.  Her 

appearance  was  thus  made  manifest  to  the  jury  in  a 

legitimate  and  proper  way.    What  was  said  about  it 

could   not  possibly  have  affected  the   verdict. 

4  Testimony  was  received  over  defendant'is  objec- 
tion, as  to  the  conduct  of  Mrs.  Childs  towards 

defendant;  for  instance,  that  she  went  on  one  or  more 
occasions  to  his  room,  and  requested  him  to  arrange  a 
bandage  on  her  ai'm,  which  was  injured.  It  is  said  that 
defendant  was  in  no  way  responsible  for  what  she  did 
in  this  respect,  unless  he  in  some  manner  induce<l  Jier 
to  so  act  This  is  true.  But  it  was  a  part  of  plaintiff's 
case  to  show  that  his  wife  had  an  affection  for  Muckler, 
This  could  only  be  done  by  disclosing  her  conduct  with 
him.  This  evidence  was  admissible,  although  it  was 
necessary,  in  order  to  hold  defendant  in  damages,  to 
show,  further,  that  he  was  wilfully  responsible  for  the 
wife's  feeling  for  him.  The  examples  we  have  set  out 
illustrate  quite  fairly  the  character  of  the  exceptions  to 
the  testimony.  We  have  given  the  case  careful  atten- 
tion, and  fail  to  find  any  prejudicial  error  in  the  various 
rulings  on  the  evidence,  of  which  complaint  is  made. 

II.     Exception  is  taken  by  defendant  to  the  sixth 
instruction  given  the  jury.    It  is  not  necessary  to  quote 
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it.    It  is  enough  to  say  that  we  do  not  deem  it  open  to 
the  criticism  made  by  counsel.    The  jury  is  told 

5  that  it  was  defendant's  duty  to  refrain,  eo  far  ae 
he  reasonably  could,  from  any  act  that  he  knew 

would  have  a  tendency  to  awaken  an  affection  on  the 
part  of  Mrs.  Ohilds  for  him.  It  is  not,  as  appellant 
claims,  intimated  that  he  should  have  known  that  com- 
mon courtesy  or  civility  would  have  this  effect 

III.  Defenjjant  asked  an  instruction  embodying  a 
correct  rule  of  law,  and  which  the  court  declined 

6  to  give.    There  was  no  error  in  this,  however,  for 
substantially  the  same  thought  was  expressed  in 

one  paragraph  of  the  charge  as  given. 

IV.  It  it  also  urged  that  the  verdict  is  not  sus- 
tained by  the  evidence.  The  testimony  is  not  altogether 
satisfactory.  We  do  not  hesitate  to  say  that,  taking  all 
tlie  facts  and  circumstances  into  consideration,  it  seems 
to  us,  from  reading  the  case,  that  the  verdict  might  well 
have  been  in  defendant's  favor.    But  more  than  this  is  ' 

necessary  to  warrant  us  in  interfering  on  appeal. 

7  Many  of  the  facts  and  circumstances  relied  upon 
by  plaintiff  are  not  denied  by  defendant;  the  con- 
tention on  his  part  being  that  these  acts  were  mere 
courtesies,  shown  without  wrong  intent  by  him.  It  was 
l)eculiarly  the  province  of  the  jury  to  give  a  construc- 
tion to  his  conduct.  Then,  too,  it  must  be  remembered 
that  the  trial  court  was  much  better  able  to  judge  of  the 
character  of  the  witnesses  and  the  weight  of  their  testi- 
mony than  it  is  possible  for  us  to  do.  It  submitted  the 
case  to  the  jury,  and,  on  the  motion  for  a  new  trial 
refused  to  set  the  verdict  aside.  Under  the  well-known 
ruks  governing  our  action,  we  do  not  feel  warranted  in 
interfering  on  this  ground.  This,  we  believe,  covers  all 
objections  made.    The  judgment  below  is  affirmed. 
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Mary  L.  Snyder,  et  al,.  Appellants,  v.  The  Foet  Mad- 
ison Street  Railway  Company. 

I^Janction:    street  railways:    highways.   A  mandatory  injunction 

1  to  compel  the  removal  of  an  electric  light  pole  may  be  granted 

3  when  the  pole  is  placed  in  front  of  the  plaintiff's  property  without 

4  necessity  therefor,  for  the  purpose  of  annoying  him  and  to  injure 
and  depreciate  the  value  of  his  property,  and  where  its  placing 
causes  serious  injury. 

Eminent  domain.    Poles  of  an  electric  railway,  if  properly  placed,  do 

2  not  give  ground  of  complaint  to  an  abutting  owner,  whether  he 
owns  the  fee  of  the  street  or  not. 

Same.    Poles  of  an  electric  railway  must  not  be  so  placed  as  to  inter- 

5  fere  unnecessarily  with  the  right  of  abutting  owners  to  use  and 
enjoy  their  property. 

Deembr,  C.  J.  and  Waterman,  J.,  dissent. 

Appeal  from  Lee   District    Court.— Eoi^.    H.    Bank, 

Judge. 

Tuesday,  May  10,  1898. 

Action  in  equity  to  enjoin  the  maintaining  of  a 
trolly  pole  in  front  of  the  dwelling  house  of  the  plain- 
tiffs. A  demurrer  to  the  petition  was  sustained,  and 
judgment  was  rendered  in  favor  of  the  defendant  for 
costs.  The  plaintiffs  appeal. — Reversed. 

T.  B.  Snyder  for  appellants. 

J.  D.  M.  Hamilton  for  appellee. 

Robinson,  J. — The  material  facts  alleged  in  the 
petition,  and  admitted  by  the  deifiurrer,'are  as  follows: 
The  plaintiffs  have  owned  and  occupied  as  a  home- 
stead, since  the  first  day  of  March,  1892,  part  of  a  lot 
and  a  dwelling  house  thereon  situated  on  Broadway 
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street,  in  the  city  of  Ft.  Madison.  The  lot  is  bounded  on 
the  west  by  that  street,  and  the  houee  fronte  thereon, 
and  on  a  public  park,  from  which  it  is  separated  by  the 
street  The  streets,  avenues,  parks,  and  lots  of  the  citj 
were  laid  out  and  platted  under  and  by  virtue  of  an  act 
of  congress  approved  July  2,  1836,  and  an  act  amend- 
atory thereof  approved  March  3,  1837,  by  the  govern- 
ment of  the  United  States,  from  which  the  title  of  the 
plaintiffs  was  derived.  The  defendant  is  a  corporation 
organized  under  the  laws  of  this  state,  and  is  engaged 
in  operating  a  street  railway,  which  is  laid  along  Broad- 
way street,  in  front  of  the  premises  of  the  plaintiffs.  In 
the  summer  of  the  year  1895,  electricity  was  substi- 
tuted for  the  animal  power  which  had  been  previously 
used  to  operate  the  railway.  The  trolly  system  was 
adopted,  and,  to  aid  in  supporting  the  trolly  wire,  a 
pole  twenty  or  more  feet  in  height  was  placed  in  front 
of  the  dwelling  of  the  plaintiffs,  in  that  side  of  the  street 

which  was  next  to  their  lot.  The  petition  alleges 
1  that  the  pole  is  an  obstruction  to  the  enjoyment 

by  the  plaintiffs  of  their  homestead;  that  it  is  a 
nuisance;  that  there  was  no  necessity  for  placing  the 
pole  where  it  is;  that  it  could  have  been  so  placed  that 
it  would  not  have  affected  the  plaintiffs  seriously;  that, 
before  it  was  erected,  the  plaintiffs  protested  against 
its  being  placed  where  it  now  is,  and  since  its  erection 
have  offered  to  pay  to  the  defendant  the  cost  of  moving 
it  to  a  point  near  the  north  line  of  their  property,  but 
that  the  offer  was  refused;  and  that  they  have  been 
greatly  damaged  by  the  placing  of  the  pole  where  it  now 
is,  and  will  sustain  much  damage  in  the  future  if  it  be 
not  removed.  The  petition  further  states  that  the 
defendant  has  not  caused  the  damage  which  the  plain- 
tiffs have  suffered,  and  will  suffer  by  reason  of  the 
erection  of  the  pole,  to  be  assessed,  nor  has  it  compen- 
sated them  for  such  damage.    The  plaintiffs  ask  for  a 
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mandatary  injunction  requiring  the  defendant  to 
remove  the  pole  from  their  property,  and  particularly 
from  the  front  of  their  dwelling  house;  and  they  ask, 
further,  that  the  defendant  be  perpetually  enjoined 
from  erecting  or  maintaining  the  pole  in  front  of  the 
dwelling,  and  for  general  equitable  relief.  The  demurrer 
is  based  upon  the  ground  that  the  petition  does  not 
state  facts  which  entitle  the  plaintiffs  to  the  relief  they 
ask. 

I.  The  acts  of  congress  under  which  the  town  of 
Ft  Madison  was  platted  are  found  on  pages  962-964  of 
the  Revision  of  1860.  Those  acts  were  considered  in  the 
case  of  City  of  Dubuque  v,  Maloney,  9  Iowa,  450,  where 
it  was  held  that  the  fee  of  the  streets  of  a  city  platted 
and  dedicated  by  virtue  of  those  acts  was,  subject  to  the 
public  easement,  vested  in  the  owners  of  the  adjoining 
lots,  and  that  the  city  had  no  right  to  use  the  streets 
for  any  purpose  different  from  that  for  which  they  were 
originally  designed.  The  same  principle  was  approved 
in  Cook  V.  City  of  Burlington,  30  Iowa,  94.  In  Williams 
V.Carey,  7S  Iowa,  196,  a  distinction  between  cases  where 
the  fee  to  streets  is  in  the  abutting  property  owners 
and  where  it  is  in  the  city,  was  noticed.  It  follows  that 
the  defendant  in  this  case  could  not  rightfully  acquire 
from  the  city  nor  exercise  rights  in  the  street  which 
were  not  authorized  by  the  dedication  of  the  streets,  but 
are  inconsistent  with  the  easement  granted  to  the  pub- 
lic. Section  464  of  the  Code  of  1873  gave  to  cities  and 
towns  power  to  authorize  or  forbid  the  location  and 
laying  down  of  tracks  for  street  railways  on  all  streets, 
alleys,  and  public  places.  See,  also,  Damour  v.  Lyons 
City,  44  low^a,  276.  It  now  appears  to  be  settled  that 
an  ordinary  surface  street  railway  operated  by  animal 
power  is  not  a  new  or  additional  burden  upon  the  pub- 
lic easement  in  a  street,  but  one  which  the  right  of  the 
public  to  use  the  street  authorizes  for  the  purpose  of 
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facilitating  public  travel.  Citizens'  Coach  Co.  v.  Cam- 
den  Horse  Co.,  33  N.  J.  Eq.  267  (36  Am.  St.  Kep.  542); 
Attorney  General  v.  Metropolitan  B.  Co.,  125  Mass.  515; 
Hobart  v.  Railroad  Co.,  27  Wis.,  194;  Texas  &  P.  By. 
Co.  V.  Bosedale  St.  By.  Co.,  64  Tex.  80;  Elliott  v.  Bail- 
road  Co.,  32  Conn.  579;  Carson  v.  Bailroad  Co.,  35 
Cal.  325;  Merrick  v.  Bailroad  Co.,  118  N.  C.  1081  (24 
S.  E.  Rep.  667);  Cincinnati  &  S.  G.  Ave.  St  By.  Co.  v. 
Village  of  Cumminsville,  14  Ohio  St.  523;  Brown  v. 
Duplessis,  14  La.  Ann,  842;  Bailroad  Co.  v.  O'Daily,  12 
Ind.  551;  Chicago,  B.  &  Q.  B.  Co.  v.  West  Chicago  St. 
B.  Co.,  156  111.  Sup.  255  (40  N.  E.  Rep.  1008);  Jaynes  r. 
Bailway  Co.  (Neb.)  74  N.  W.  Rep.  67;  Booth  Street  Rail- 
way Law,  section  83. 

Streets  are  designed  for  public  uses,  among  which 
are  the  construction  and  operation  of  street  railways; 
and  if  they  are  so  constructed  and  operated  as  not  to 
affect  prejudicially  the  rights  of  the  public,  nor  to  inter- 
fere with  the  proper  use  of  the  street  by  others,  no 
burden  not  contemplated  by  the  dedication  of  the  street 
is  pla;ced  upon  it  In  such  cases  the  kind  of  power 
used  in  operating  the  railway  is  wholly  immaterial.  It 
is  said,  however,  that  the  erection  of  trolly  poles,  ana 
the  placing  of  wires  upon  them,  is  a  permanent  obstruc- 
tion of  the  street  for  the  benefit  of  the  street  railway, 
which  necessarily  interferes  with  the  proper  use  of  the 
street  by  others.  That  poles  and  wires  might  be  so 
erected  and  arranged  as  to  have  that  effect  is  undoubt- 
edly true,  but  the  mere  fact  that  the  spaces  they  occupy 
cannot  be  used  for  other  purposes  does  not  show  an 
improper  use  of  the  street.  They  are  designed  to  aid 
in  the  rapid,  convenient,  and  economical  transportation 
of  persons  from  place  to  place,  and  thus  to  facilitate  the 
use  of  the  street  by  the  public  for  whom  it  was  intended. 
It  is  true  that  some  authorities  hold  that  the  erection 
and  maintenance  of  poles  in  the  streets  do  cast  a  burden 
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upon  the  street  which  it  was  not  intended  to  bear. 
Jaynes  i\  Railway  Co.,  supra,  and  cases  therein  cited. 
But  the  greater  weight  of  authority  appears  to  sustain 
the  conclusion  which  we  reach.  TaggaH  v.  Railway 
Co.,  16  R.  I.  669  (19  Atl.  Rep.  326);  Halsey  v.  Railway 
Co.,  47  N.  J.  Eq.  380  (20  Atl.  Rep.  859);  Lockhart  v. 
Railway  Co.,  139  Pa.  St.  419  (21  Atl.  Rep.  26);  Louisville 
Bagging  Mfg.  Co.  v.  Central  Pass.  Ry.  Co.,  95  Ky.  50 
(23  S.  W.  Rep.  592);  Rail  wry  Co.  v.  Mills,  85  Mich.  634  (48 
N.  W.  Rep.  1007);  Chicago,  B.  &  Q.  R.  Co.  v.  JVest  Chi- 
cago St.  R.  Co.,  156  111.  Sup.  255  (40  N.  E.  Rep.  1008); 
Cumberland  Telegraph  &  Telephone  Co.  v.  United  Elec- 
tric Ry.  Co.,  93  Tenn.  Sup.  492  (29  S.  W.  Rep.  104);  Cross- 
well  Electricity,  section  108, 109, 182, 183;  Booth  Street 
Railway  Law,  section  83.  It  follows  from  what 
2  we  have  said  that  an  abutting  lot  owner  has  no 

sufficient  ground  to  complain  of  the  erection  and 
maintenance  of  street  railway  poles  in  the  street  in 
front  of  his  premises  if  they  are  properly  placed,  and 
this  is  true  whether  he  owns  the  fee  of  the  street  or  not. 

Our  attention  is  called  to  section  1324  of  the  Ode 
of  1873,  as  amended  by  chapter  104  of  the  Acts  of  the 
Nineteenth  General  Assembly,  which  relates  to  the 
erection  of  telegraph  and  telephone  poles  along  the 
highw^ays  of  the  state,  and  to  section  1325  of  the  Code 
of  1873,  which  provides  for  the  payment  of  damages 
caused  by  setting  poles  in  private  grounds,  but  we  do 
not  find  anything  in  these  sections  to  conflict  with  what 
we  have  said.  It  has  been  held  in  some  cases  that  the 
erection  of  telegraph  and  telephone  poles  in  streets 
imposes  a  new  burden,  because  they  do  not  in  any  man- 
ner aid  in  the  use  of  the  street  by  the  public;  but,  as  no 
question  of  that  character  is  involved  here,  we  refrain 
from  expressing  any  opinion  in  regard  to  it. 

II.  It  is  the  duty  of  a  street-railway  company  to 
so  construct  and  operate  its  railway  as  not  to  interfere 
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unnecessarily  with  the  right  of  abutting  property  own- 
ers to  use  and  enjoy  their  property.  Gadle  v.  Railroad 
Co.,  44  Iowa,  14;  (>oeswell  Electricity,  85.  A  private 
individual  may  maintain  an  action  for  relief  from 
injury  to  himself  or  his  property  if  the  injury  be  separ- 
ate and  distinct  from  that  which  affects  the  general 
public.  Churchill  v.  Water  Co.,  94  Iowa,  89.  The  peti- 
tion in  this  case  alleges,  and  the  demurrer  admits,  that 
the  plaintiffs  have  sustained  serious  injury  from  the 
placing  and  maintaining  of  the  pole  in  its  present 

location,  and  that  the  injury  will  continue  if 
3  the  pole  be  not  removed.     To  show  this  more 

clearly,  we  set  out  somewhat  more  fully  than 
we  have  already  done  the  substance  of  averments  con- 
tained in  the  petition.  In  addition  to  the  platting  of 
the  town,  the  location  of  the  property  in  question,  and 
the  adoption  by  the  defendant  of  the  trolly  system,  the 
petition  alleges  that  the  plaintiffs  have  since  the  year 
1892,  owned  and  occupied  as  a  homestead  the  premises 
described;  that  the  defendant  erected  in  that  part  of 
the  street  appurtenant  to  their  property,  and  in  front  of 
their  dwelling,  a  pole  twenty  or  more  feet  in  height,  used 
in  supporting  its  trolley  wire,  and  similar  poles  at  inter- 
vals on  each  side  of  the  street;  that  the  poles  so  erected 
were  connected  by  cross  wires  to  which  the  trolley  wire 
was  attached;  that  it  was  not  necessary  to  place  a 
I)ole  in  front  of  the  plaintiff's  dwelling  house,  nor  on 
that  part  of  the  street  appurtenant  to  their  premises; 
that  the  pole  on  the  opposite  side  of  the  street  to  which 
the  one  in  question  is  attached  is  from  four  to  six  feet 
further  north  than  is  the  one  in  question,  and,  had  the 
latter  been  placed  three  feet  further  north  than  is  the 
one  to  which  it  is  attached,  it  would  still  have  been  in 
front  of  the  plaintiff's  lot,  but  not  at  a  place  where  it 
would  have  damaged  the  plaintiff's  premises  to  such  an 
extent  as  to  be  complained  of;  that  the  pole  in  question 
Vol.  105  Ia-19 
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is  a  nuisance  and  an  obstruction  to  the  enjoyment  by 
the  plaintiflfe  of  their  premises  and  homestead;  that  it 
was  placed  where  it  is,  not  because  of  any  necessity,  but 
to  annoy  the  plaintiflfe,  and  to  injure  and  depreciate  the 
value  of  their  property,  and  that  it  had  had  that  effect; 
that,  before  it  was  placed  where  it  is,  the  plaintiffs 
protested  against  its  erection  there,  and,  after  its  erec- 
tion, offered  to  pay  the  defendant  the  coet  of  moving  it 
to  a  point  near  the  north  line  of  their  property,  where 
they  would  not  object  to  it,  but  that  defendant  declined 
to  accept  the  offer;  that  the  plaintiffs  have  been  greatly 
damaged  by  the  placing  of  the  pole  where  it  now  is,  and 
will  continue  to  suffer  such  damage  until  it  is  removed; 
and  that  they  have  not  been  in  any  manner  compensated 
for  such  damage.  Some  of  the  averments  of  the  peti- 
tion are  immaterial,  but  we  are  required  to  determine 
whether  a  cause  of  action  is  stated  in  the  petition.  If 
it  is,  the  immaterial  matter  and  the  statement  of  legal 
conclusions  may  be  disregarded.  Section  2646  of  the 
Code  of  1873  required  the  petition  in  a  civil  action  to 
contain  "a  statement  of  the  facts  constituting  the  plain- 
tiff's cause  of  action,"  and  the  petition  was  demurrable 
if  the  facts  stated  in  the  petition  did  not  entitle  the 
plaintiff  to  the  relief  demanded.  Section  2648.  It  is 
well  settled  that,  under  these  provisions,  ultimate  facts 
only,  and  not  evidence  of  them,  are  to  be  stated  in  the 
petition.  De  Lay  v.  Carney y  100  Iowa,  687;  Robinson  v. 
Berkey,  100  Iowa,  136.  In  Liise  v.  City  ofDes  Moines,  22 
Iowa,  590,  it  was  said  of  a  statement  in  the  petition  that 
the  defendant  "fixed  and  established  a  grade  for  Second 
street,  as  it  was  lawfully  authorized  to  do";  that  it  was 
an  averment  of  an  ultimate  fact;  and  that  it  was  not 
necessary  for  the  petition  to  show  how  the  grade  was 
established.  In  Brown  v,  Kingsley,  38  Iowa,  220  (an 
action  for  seduction),  it  was  said  that  the  ultimate  fact 
was  the  fact  of  seduction,  and  that  it  was  not  necessary 
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to  state  in  the  petition  the  "acts  made  uee  of  to  deceive 
and  mislead/^  nor  certain  other  facts,  as  they  were 
merely  evidence  of  the  ultimate  fact   In  Grinde  v.  Rail- 
road Co.,  42  Iowa,  376,  a  petition  which  alleged  that 
the  "defendant,  by  its  agents  and  servants,  did  run  and 
manage  one  of  its  engines  in  such  a  grossly  negligent 
and  careless  manner  that  the  same  ran  against  and 
over"  a  cow  of  the  plaintiff  which  had  casually  strayed 
upon  the  track  of  the  defendant,  was  held  to  be  suffi- 
ciently specific,  and  it  was  said :    "It  is  not  allowable  to 
plead  mere  abstract  conclusions  of  law,  having  no  ele- 
ment of  fact     They  form  no  part  of  the  allegations 
constituting  a  cause  of  action;  but  if  they  contain  the 
elements  also  of  a  fact,  construing  the  language  in  its 
ordinary  meaning,  then  force  and  effect  must  be  given 
to  them  as  allegations  of  fact;"  and  that  to  plead  more 
than  the  ultimate  fact  would  be  to  plead  the  evidence, 
which  is  not  allowable.    See,  also,  Byington  v.  Robert- 
son,  17  Iowa,  562;  0^ Conner  v.  Railway  Co,,  83  Iowa, 
105;  Winter  v.  Railway  Co,,  80  Iowa,  443.    Section  2655 
of  the  Code  of  1873  provided  that  an  answer  might  con- 
tain "a  statement  of  any  new  matter  constituting  a 
defense."    In  Kendig  v.  Marble,  55  Iowa,  386,  which 
arose  under  that  provision,  the  foreclosure  of  a  mortgage 
on  account  of  a  judgment  rendered  by  confession  was 
asked.     The  answer  alleged  "that  the  confession  of 
judgment  was  adopted  as  a  fraudulent  device,  and  is 
such  to  aid  the  plaintiff  in  evading  the  statute  against 
usury,  the  plaintiff  well  knowing  that  the  contract 
was  usurious;  that  this  defendant  believed,  at  the  time 
of  the  execution  of  the  same,  it  was  only  for  the  amount 
due,  without  usury,  as  before  stated."    It  was  held  by 
this  court  that  a  sufficient  defense  was  pleaded,  and 
that  if  a  conclusion  of  law,  and  not  of  fact,  was  set 
out,  the  answer  should  have  been  assailed  by  a  motion 
for  a  more  specific  statement;  that,  "if  it  was  sufficiently 
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explicit  to  enable  the  plaintiff  to  demur  to  it,  there  can 
be  no  doubt  that  it  was  fully  understood  and  disclosed 
the  defense  intended  to  be  made.  This  was  all  that 
could  have  been  required  upon  the  consideration  of  the 
demurrer." 

The  petition  in  this  case  states  that  the  pole  in 
question  was  placed  in  front  of  the  property  of  the 
plaintiffs  without  necessity  therefor,  to  annoy  them, 
and  to  injure  and  depreciate  the  value  of  their 
4  property;  that  it  is  an  obstruction  to  the  enjoy- 

ment by  them  of  their  property;  that  it  has  depre- 
ciated the  value  of  that  property,  and  caused  great 
damage  to  the  plaintiffs,  and  will  continue  to  cause 
such  depreciation  and  damage  if  not  removed;  and  that 
they  have  not  not  been  compensated  for  the  dam- 
ages received.  Applying  the  rule  of  the  statutes  and 
authorities  cited,  we  conclude  that  the  statements  of 
the  petition  are  of  ultimate  facts,  which  show  a  cause 
of  action,  although  it  may  be  true  that  a  motion  for  a 
more  specific  statement  as  to  the  manner  and  extent 
of  the  obstruction  and  its  effect  might  have  been 
required  had  it  been  asked.  But  the  ultimate  fact  was 
the  unnecessary  obstruction  of  the  use  and  enjoyment  of 
the  plaintiffs'  property,  to  their  substantial  damage; 
and  that  the  petition  showed.  We  do  not  understand 
the  appellee  to  question  this  if  it  be  true  that  the  pole 
in  question  may  have  been  so  placed  and  maintained  as 
to  give  to  the  plaintiffs  a  right  of  action.  If  the  plain- 
tiffs can  prove  the  averments  of  their  petition,  they 
might  recover  damages  for  the  injuries  sustained;  but 
they  are  not  compelled  to  resort  to  that  remedy.  If 
the  location  of  the  pole  is  not  only  injurious,  but 
unnecessary,  they  may  have  recourse  to  this  action  for 
the  removal  of  the  pole.  Richards  v.  Holt,  61  Iowa,  533; 
Gribhen  v.  Hansen,  69  Iowa,  255;  Harhach  v.  Railway 
Co.,  80  Iowa,  593. 
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We  muet  not  be  understood  as  holding  that  a  prop- 
erty owner  may  dictate  the  location  of  poles  in  front  of 
hifi  premises,  nor  that  he  may  recover  damages,  however 

trivial,  which  may  be  caused  by  their  location. 
5  The  railway  company  has  the  right  to  so  place 

its  poles  as  to  secure  the  best  results  for  its 
railway,  provided  that  iteo  places  them  as  not  to  cause 
any  unnecessary  injury.  The  injurious  consequences 
which  it  must  guard  against  are  those  of  a  substantial 
character.  The  placing  of  poles  in  front  of  property  is 
seldom  desired  by  the  property  owner,  and  may  in  some 
slight  degree  interfere  with  the  use  of  his  property,  as 
by  obstructing  the  view  from  It;  but  for  such  injury 
alone  he  would  rarely,  if  ever,  be  entitled  to  relief.  The 
placing  of  a  pole  in  a  walk  or  roadway,  however,  or  in 
front  of  and  near  to  an  important  window,  if  the  pole 
could  as  well  be  placed  elsewhere,  might  afford  ground 
for  relief.  But  we  cannot  undertake  to  lay  down  gen- 
eral rules  which  would  govern  all  cases.  Each,  of 
nece^ity,  must  be  decided  according  to  its  own  facts. 
It  follows  from  what  we  have  said  that  the  district  couti 
erred  in  sustaining  the  demurrer,  and  its  judgment  is 

BEVERSED. 

Deemer,  C.  J.  (dissenting). — I  do  not  think  the 
petition  states  a  cause  of  action,  and  I  dissent  from 
the  second  paragraph  of  the  opinion.  I  especially  dis- 
sent from  the  doctrine  that  a  pole  placed  in  front  of 
a  window  is  a  nuisance.  The  doctrine  of  ancient  lights 
does  not  obtain  in  this  state.  I  am  authorized  to  say 
that  Mr.  Justice  Waterman,  joins  in  this  dissent. 
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or  art  presumptive  evidence  of  facts  of  general  notoriety  or  inter- 
est therein  stated. 

Samb.    Medical  books,  although  admitted  to  be  standard,  cannot  be 
1    read  to  the  jury  for  the  purpose  of  proving  the  symptoms  of  dis- 
d    ease,  where  they  have  not  been  referred  to  by  witnesses  whom 
they  are  offered  to  contradict. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Macy,  Judge. 

Tuesday,  May  10, 1898. 

Action  for  damages  occasioned  by  the  negligence 
Off  defendiant.  Trial  to  jury,  yerdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Reversed. 

Wright  &  Baldwin  for  appellant. 

Harl  &  McCabe  for  appellee. 

Ladd,  J. — This  action  is  'brought  for  injuries  sus- 
tained by  the  plaintiff  in  a  collision  between  a  street 
car  of  the  defendant  and  a  trciin  on  the  CJhicago,  Bur- 
lington &  Quincy  Railroiad.  The  liability  of  the 
defendant  appears  to  have  been  conceded  at  the  trial, 
and  the  extent  of  the  injury  and'  the  amount  to  be 
allowed  as  damages  were  the  only  questions  in  contro- 
versy. There  was  some  contusion  of  the  skin  and  bruises, 
but  these  soon  disappeared,  and  at  the  time  of  the  trial, 
there  was  no  objective  or  external  evidence  of  any 
injury.  The  theory  of  the  plaintiff  was  that  he  had 
received  a  serious  shock  to  his  nervous  sysitem,  and  had 
symptoms  indScating  locomotar  ataxia  or  some  neurotic 
trouble.  Dr.  Barstow  testified  to  such  symptoms,  while 
Drs.  Jennings,  Lacey,  and  Thomas  insisted  that  there 
existed  no  signs  of  any  disease.  The  plaintiff  was  per- 
mitted, over  the  objection  of  the  defendant,  to  read  in 
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evidence  extracte  from  "Pepper's  System  of  Medicine/' 
Vol.  5,  under  the  heads,  "Tabes  Dorsalie,  Locomotor 
Ataxia,"  "Morbid  Anatomy,"  and  "Physiology";  from 
a  work  by  Dr.  Ranney,  under  the  heads  "Nerve  Cells 
and  Nerve  Fibers,'  "Spinal  Neurasthenia";  from  a  work 
by  Dr.  Hirt,  entitled  "  Diseases  of  the  General  Nervous 
System,"  under  the  heads  "Functional  Neurosis,"  "Dis- 
eases of  the  Pneumogastric  Nerve,"  and  "Affections  of 
the  Air  Passage  Due  to  the  Lesions  of  the  Vagus";  also 
extracts  from  a  lecture  by  S.  Weir  Mitchell  on  "Perma- 
nent Headache";  and  from  a  lecture  by  Dr.  11.  B.  Wood 
on  "Tlie  Remote  Effects  of  Traumatism,  as  Seen  by 

the  Neurologist."  These  works  were  admitted 
1  to  be  standard,  but  had  not  been  quoted  or  cited 

as  authoo^ties  by  tihe  physicians  in  giving  their 
testimony.  The  portions  read  to  the  jury  treated  of  the 
symptoms,  and  not  the  cure,  of  diseases,  and  might  be 
fairly  well  understood  by  those  somewhat  acquainted 
with  the  nomenclature  of  the  medical  profession.  These 
extracts  cover  twenty-four  pages  of  the  abstract,  and 
it  is  impractical  to  set  them  out.  While  they  might 
aid  the  educated  physician  to  a  better  understanding 
of  the  matters  discussed,  we  are  satisfied,  their  tendency 
was  to  mislead  and  confuse  the  jury.  A  person  of 
ordinary  comprehension  could  not  understand  much  of 
the  language  used,  and  would  be  in  great  danger  of 
being  misled  by  the  grouping  of  symptoms.  The  learn- 
ing of  'these  w^orks,  if  extracted'  by  a  skilled  physician 
and  applied  to  the  particular  case,  and  thus  brought 
within  the  comprehension  of  the  jurors,  would  doubt- 
less have  'been  of  great  assistance  iu  ascertaining  the 
true  condition  of  the  plaintiff.  But  as  they  assume  a 
technical  knowledge  on  the  part  of  the  reader,  and 
capacity  to  understand  the  relative  importance  to  be 
atta^ed  to  symptoms,  we  think  they  could  not  be 
safely  left  to  their  interpretation  and  inferences.    As 
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said  by  OMef  Jiuatice  Shiaw  ini  Ashworth  v.  Kittridge^ 
12  Cash.  193  (59  Am.  Dec,  178):  "Medical  science 
has  its  own  nomenclature,  its  technical  terms  and 
words  of  art,  and  also  common  words  used  in  a 
peculiar  manner,  distinct  from  their  received  mean- 
ing in  the  general  use  of  the  language.  From 
these  and  other  causes,  a  person  not  versed  in 
medical  literature,  though  having  a  good  knowl- 
edge of  the  English  language,  would  be  in  danger, 
without  an  interpreter,  of  misapprehending  the  true 
meaning  of  the  author;  whereas,  a  medical  witness 
would  not  only  give  the  fact  of  Ms  opinion  and  the 
grounds  on  which  it  ie  formed,  with  the  sanction  of  his 
oath,  but  would  also  state  and  explain  it  in  the  lan- 
guage intelligible  to  men  of  common  experience."  The 
question  is  not  whetflier  the  courts  will  u«e  the  helps  of 
science  in  the  investigation  of  truth.  There  is  no  con- 
troversy on  that  score.  The  authorities  aie  agreed 
that  the  truths  of  the  exact  sciences,  the  established 
facts  of  history,  and  computations  from  fixed  data 
may  be  proven  by  the  works  of  reputable  authors. 
Wone.i  V.  Railway  Co.,  76  Iowa,  310;  Gorman  v.  Rail- 
way Co. J  78  Iowa,  509;  Scagel  v.  Railway  Co.,  83  Iowa, 
380;  Schell  v.  Plumb,  55  N.  T.  598;  Mills  v.  Catlin,  22 
Vt.  98.  This  is  on  the  ground  that  all  men  assent  to 
their  correctness.  But  medicine  belongs  to  the  class 
knowni  as  inductive  sciences.  The  data  is  constantly 
shifting  with  new  discoveries,  and  the  conclusion  which 
may  be  considered  sound  to-day  is  repudiated 
tomorrow.  A  medical  work  may  be  stanidiapd!  this  year 
and  Obsolete  next  The  opinion  of  the  same  author 
changes  in  the  different  editions,  owing  to  niew  discov- 
eries and  a  better  understanding  of  symptoms.  The 
very  best  works,  aside  from  observations,  are  largely 
made  up  of  the  opinions  either  of  the  author  or  of  others 
compiled.  It  is  a  well-known  fact  tbat  pliysicians 
after  research  and  investigatioix  often  differ  radically. 
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It  was  said  inClark  v.  State,  12  Ohio,  483  (40  Am.  Dec.481), 
where  the  sanity  of  the  defendant  was  involved,  that 
"whenever  they  have  enlisted  on  the  side  of  either  party, 
or  of  some  favorite  theory,  and  one  portion  of  the  profes- 
sion is  placed  in  array  against  another,  the  diflBculties 
mentioned  in  the  passage  above  quoted  are  greatly  mul- 
tiplied, and,  however  honest  or  renowned  for  profes- 
sional character  the  witnesses  may  be,  such  will  be  the 
conflict  of  their  testimony,  in  nine  cases  out  of  ten,  that 
it  will  be  utterly  unsafe  for  a  jury  or  court  to  follow  or 
cudopt  the  eou'clufiions  of  either  side/'  If  those  learned 
in  medidne  sxe  often  uniable  to  determine  from  the 
books  the  nature  and  extent  of  injuries  and  diseases, 
how  sJiall  the  laymen  be  better  infoinned  by  an  exam- 
ination of  them  ?  The  situation  emphasizes  the 
neeemity  of  eross-examinatlon  and  the  xise  of  an  oath, 
not  only  that  the  theory  contained  in  the  books  may 
be  known  and  underetood,  but  that  practical  skill  may 
apply  the  science  of  medicine  to  each  case.  As  said, 
not  the  use  of  the  inductive  sciences  in  the  irivestigar 
tion  of  truths,  but  the  manner — ^the  vettiicle,  as  it  were 
— ^by  whic^h  the  results  of  research  sihall  be  conveyed 
to  the  court  and  jury  is  involved.  We  think  the  safeop 
practice  is  to  rely  upon  the  testimony  of  living  wit- 
nesses of  the  medical  profession,  who  may  bring  the 
learning  and  reasearch  of  the  books  within  the  compre- 
ihension  of  the  jurors,  and  the  truths  of  science  to  the 
facts  in  each  particular  case.  Indeed,  the  advocates 
of  a  contrary  rule  generally  admit  the  neeesfidty  of  addi- 
tional safeguards,  whidh  may  only  be  provided  by  legis- 
lation. See  artiele  by  John  Henry  Wigmore  in  26 
American  Law  Review,  390.  The  language  of  the 
supreme  court  of  Michigan  in  People  v,  Ilall,  48  Mich. 
482  (12  N.  W.  Rep.  665),  is  so  pertinent  that  we  quote 
it  with  approval :  "Scientific  or  expert  testimony  must 
be  given  by  living  witnesses  who  can  be  cross-examined 
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eoncemiiig  their  means  of  knowledge,  and  can  explain 
in  langnuge  ope©  to  general  comprehenjsion  what  is 
necessary  for  the  jury  to  know.  The  only  legal  reason 
for  allowing  the  evidence  of  opinions  is  found  in  the 
presumption  that  an  ordinary  jurymian  or  other  per»o(n 
without  special  knowledge  could  not  understand  t(he 
•bearing  of  facte  that  need  interpretation.  Medical 
books  are  not  addressed  to  common  readers^  but  require 
particular  knowledge  to  understand  them.  Every  one 
knows  the  inability  of  ordinary  persons  to  understand 
or  dmcriminiate  between  symptoms  or  groups  of  symp- 
toms, which  cannot  alw^ays  be  descri'bed  to  those  Who 
have  not  seen  them,  and  which,  with  slight  changes 
and  comlbinaitions,  mean  something  very  different  from 
what  they  mean  in  other  cases.  The  cases  must  be  very 
rare  in  Which  any  but  an  educated  physician  could 
ujidei«tand  detac'hed  passages  at  all,  or  know  how 
mue'h  credit  wias  due  to  either  the  au'thor  in  general  or 
to  particular  parts  of  his  book.  If  jurors  could  be 
safely  trusted  with  the  interpretaition  of  such  books,  it 
is  hard  to  see  on  what  prinjciples  witnesses  would  be 
required.  Scientific  men  are  supposed  to  be  able,  by 
their  study  and  expetrienee,  to  give  the  general  results 
accepted  by  the  scientific  world,  and  the  extent  of  their 
knowledge  is  tested  by  their  personal  examination.  But 
the  continued  clhanges  of  view  brought  about  by  new 
discoveries  in  most  matters  of  science,  and  the  neces- 
sary assumptions  by  scientific  writers  of  some  technical 
knowled'ge  in  their  readers,  render  the  use  of  such 
works  "before  juries — especially  in  detached  portions 
and  selected  passages — not  only  misleading,  but  dan- 
gerous. The  weight  of  authority,  as  well  as  of  reason, 
is  against  their  reception."  The  exclusion  of  such  evi- 
dence is  approved  on  suibstantially  the  same  grounds 
by  the  following  among  many  authorities:  Johnston 
V.  Railroad  Co.,  95  Ga.  685  (22  S.  E.  Bep.  694);  Fowler 
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V.  Lewis,  25  Tex.  Supp.  380;  Melvin  v.  Easley  46  N. 
C.  386;  State  v.  O'Brien,  7  R.  I.  336;  Epps  v.  State,  102; 
Ind.  539  (1  N.  K  Rep.  491);  Boyle  v.  State,  57  Wis.  472 
(15  N.  W.  Rep.  827);  Beg.  v.  Taylor,  13  Oox.  Or.  Cas.  77; 
Ware  v.  Ware,  8  Me.  42;  Tucker  v.  Donald,60  Miss.  460; 
Ordway  v.  Haynes,  50  N.  H.  159;  Huffman,  v.  Click,  11 
N.  O.  55;  Payson  v.  Everett,  12  Minn.  217  (Gil.  137); 
Collier  v.  Simpson,  5  Car.  &  P.  73;  Harris  v.  Railroad 
Co.SBosw.  (N.T.,)  7. 

Our  conclusion  is  somewhat  opposed  to  language 
contained  in  Bowman  v.  Woods,  1  G.  Greene,  441.  In 
tliat  case  a  jrfiysiciaai  was  sued  for  malpractice  in  an 
accouchement  case,  and  in  defense  set  up  that  he  had 
followed  the  botanic  system^  of  practicing  medidne.  It 
appears  the  plaintiff  so  knew  in  employing  the  defend- 
ant, and  physicians  were  called  to  show  that  his  treat- 
ment was  in  accordamoe  with  that  system.  They 
referred  to  certain  standaird  works  on  botanic  medi- 
cine, from  which  they  claimed  to  have  derived-  much  of 
their  professional  knowledge.  Such  books  were  held 
admissible.  If  a  physician  is  employed  to  treat  a 
patient  according  to  a  certain  system,  and  he  does  so, 
exercising  ordinary  skill  therein,  he  has  fulfilled  his 
obligation.  Now,  in  determining  whether  he  has  in 
fact  followed  thiat  system,  the  books  from  which  physi- 
cians of  that  school  are  shown  to  have  derived  their 
knowledge  may  be  admissible,  for  these  expound  the 
very  principles  which  he  is  alleged  to  have  violated; 
and  certainly,  under  such  circumstances,  the  books 
themselves  w^ould  be  better  evidence  than  quotations 
from  them.  In  such  a  case  a  physician  migiht  refer  to 
an  author  as  justifying  his  conclusion  that  the  treat- 
ment was  or  was  not  in  accordance  with  his  system, 
and  as  said  in  this  case:  "Being  permitted  to  refer  to 
and  quote  authors,  we  can  see  no  good  reason  why  they 
may  not  read  the  views  and  opinions  of  distinguished 
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authors.  The  opinions  of  an  author,  as  contained  in 
his  works,  we  regard  as  better  evidence  than  *he  mere 
statement  of  thoee  opinions  by  a  witness,  who  testified 
as  to  his  recollection  of  them."  The  reasoning  does 
not  apply  to  a  case  where  the  sdiool  or  system  is  not 
inyolved;  for  it  is  not  the  rule  to  permit  the  physieian 
to  quote  from  medical  works.  See  Boyle  v.  State,  57  Wis. 
472  (15  N.  W.  Kep.  827);  Com.  v.  Sturtivant,  117  Mass. 
122;  Ashworth  v.  Kittridge,  supra;  Marshall  v.  Brown,  50 
Mich.  148  (15  N.  W.  Rep.  85);  People  v.  Wheeler,  60  Cal. 

581  (44  Am.  St.  Rep.  10)',  Collier  v,  Simpson,  supra. 
2  It  seems,  however,  that,  where  the  witness  htas 

referred  to  some  medical  authority  to  sustain  the 
opinion  he  has  expressed,  that  authority  may  be  intro- 
duced in  evidence  for  the  purpose  of  contradicting  him. 
Finney  v.  Cahill,^S  Mich.  584  (12  N.  W.  Rep.  862);  City 
of  Ripon  V.  Bittel,  30  Wis.  619;  City  of  Bloomington  v. 
Shrock,  110  111.  219.  See,  contra,  Davis  v.  State,  38  Md. 
15.  In  State  v..  Howard,  10  Iowa,  101,  the  only  point 
decided  is  tha>t  a  medical  work  cannot  be  taken  to  a 
jury  room.  In  Donaldson  v.  Railway  Co.,  18  Iowa,  280, 
the  Carlisle  tables  are  admitted  on  the  strength  of  the 
ruling  in  Bowman's  Case.  In  Brodhead  v.  Wiltse,  35 
Iowa,  429,  it  is  held  that  section  4618  of  the  Code, 
adapted  after  the  decision  in  the  Bowman  Case,  was  not 
restrictive  in  its  effect,  and  rendered  no  evidence  inad- 
missible which  was  admissible  'before,  and  that  stand- 
ard medical  authorities  are  not  the  besit  evidence  of 
what  they  teach,  as  was  intimated  in  Bowman's  Case. 
In  Quackenbush  v.  Railway  Co,,  73  Iowa,  458,  the  objec- 
tion to  the  extract  offered  w^as  that  it  was  too  indefi- 
nite, and  this  was  overruled.  In  Peck  v.  Hutchinson, 
88  Iowa,  320,  the  abjection  was  simply  that  the  medical 
work  offered  was  an  old  edition,  and  its  initroduction 
was  held  to  be  without  prejudice.  We  do  not  think 
Bowman's  Case  decisive  of  the  question  now  before  us, 
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and  certainly  no  other  can  be  so  construed.  In  Ala- 
twama  alone  are  medical  works  received  in  evidence. 
Stoudenmeier  v.  Williamson,  29  Ala.  558,  followed  in 
the  subsequent  cases  of  Merkle  v.  State,  37  Ala.  139, 
and  Bales  v.  State,  63  Ala.  30.  In  the  first  of  the  above 
the  issue  involved  the  breach  of  warranty  in  the 
sale  of  a  slave.  Thiat  the  oflbjeetionfi  to  the  adsmissl- 
bility  of  such  evidence  aire  not  answered  is  evident  from 
the  following  quotation,  which  is  not  inconsistent  with 
the  rule  we  adopt:  "  The  brief  period  of  human  life 
will  not  allow  one  man,  from  actual  observation  and 
experience,  to  aequire  a  complete  knowledge  of  the 
human  sysrbem  and  its  diseases.  Professional  knowl- 
edge is  in  a  great  degree  derived  from  the  'books  of  t(he 
I>articuilar  profession.  In  every  step  the  practitioner 
takes,  he  is,  perhiaps,  somewhat  guided  by  the  opinions 
of  his  predecessors.  His  own  scientific  knowledge  is, 
from  the  necessities  of  the  case,  materially  formed  and 
molded  by  the  experience  and  learning  of  others. 
Indeed,  much  of  the  knowledge  we  have  upon  all  sub- 
jects, except  dbjects  of  sense,  is  derived  from  books  and 
our  associationis  with  men.  It  is  the  boast  of  this  age 
of  advancing  civilization  that,  aided  and  facilitated  by 
the  jmnlter^s  art,  the  collected  learning  of  past  ages  has 
*been  transmitted  to  us.  Shall  we  withhold  the  bene- 
fits of  this  heritage  from  the  contests  of  the  court  room? 
We  think  not.'' 

The  appellee  insists  these  treatises  were  admissi- 
ble under  section  4618  of  the  Code,  whidh  is  as  follows: 
"Historical  works,  books  of  science  or  art,  and  pub- 
lished miaps  or  charts,  when  mtadie  by  persons 
3  indifferent  between  the  parties,  are  presumptive 

eviden«ce  of  facts  of  general  notoriety  or  interest 
therein  stated."  A«  said  in  Broadhead  v.  Wiltse,  supra, 
the  purpose  of  the  legislature  was  to  extend  the  rule  of 
evidence  rather  than  to  restrict  it.    This  extension  is 
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limited,  however,  by  the  words,  "facts  of  general  notor- 
iety or  interest  tJierein  stated."  The  supreme  court  of 
Oalifomia  in  eomstruing  a  statute  iden^iical  with  ours, 
except  the  last  two  words  are  omitted,  used  this  lan- 
guage: "What  a(re  facts  of  general  notoriety  and  inter- 
est? We  think  the  terms  stand  for  faicts  of  a  pu'blic 
nature,  either  at  home  or  a/broad,  not  existing  in  the 
memory  of  men,  as  contradistinguished  from  facts  of 
a  private  nature,  existing  within  the  knowledge  of  liv- 
ing men,  and  a«  to  which  they  may  be  examined  as 
witnesses.  It  is  of  such  pu'blic  facts,  including  histori- 
cal facts,  facts  of  tihe  exact  sciences,  and  of  literature 
or  art,  when  relevant  to  a  cause,  that,  under  the  pro- 
visions of  the  Code,  piroof  may  be  made  by  the  produc- 
tion of  books  of  stanidtard  authority.  ♦  ♦  ♦  Such 
facts  include  tlie  meaning  of  words  and  allusions  which 
may  be  proved  by  ordinary  dictionaries  and  authenti- 
cated books  of  general  literary  history,  and  facts  in  the 
exact  sciences,  founded  upon  conclusiions  reac^hed  from 
certain  and  constajit  diata,  by  procesises  too  intricate 
to  be  elucidated  by  witnesse®  when  on  examination." 
Gallagher  v.  Railway  Co.,  67  CM.  13  (6  Pac.  Rep.  869). 
We  think  this  the  correct  interpretation  of  this  section, 
and  that  it  does  not  authorize  the  admission  of  medical 
treatises.  This  identical  question  was  before  the 
Uni'ted  States  circuit  court  of  appeals  for  this  circuit  in 
Railway  Co.  v.  Yates,  25  C.  C.  A.  103  (79  Fed.  Rep.  584), 
and  in  a  clear  anid  exhaustive  opinion  a  like  conclusion 
was  reached.  See,  also,  Van  Skike  v.  Potter,  (Neb.) 
(73  N.  W.  Rep.  295).  The  exceptions  to  the  other  rul- 
ings on  the  admissibility  of  evidence  are  without  merit. 
The  other  errors  assigned  are  not  likely  to  arise  upon 
another  trial — Reversed. 
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Theodoeb  Jones,  Assignee,  v.  C.  E.  Chesebeough  and        iMi  ]^ 
Jambs  L  Giesler,  Assignees,  Appell'Bnts.  ^  wi 

Banks:    trust  funds.    An  assignee  for  creditors  who  deposits  funds  ^^  ^ 

in  a  bank  which  subsequently  becomes  insolvent,  is  not  entitled  los  303 

to  recover  the  amount  deposited  from  the  assignee  of  the  bank  as  ^  ^ 

trust  funds,  where  the  bank  had  on  hand  only  a  very  small  amount  ^^  28O 

in  cash  at  the  time  it  failed,  the  money  so  deposited  was  mingled  u^    ^^ 

with  other  money  and  used  by  the  bank  in  the  usual  and  ordinary  |i89     6« 
course  of  business  in  the  payment  of  its  debts,  and  no  new  loans 
were  made  by  the  bank  and  no  property  of  any  kind  or  securities 
on  hand  had  been  purchased  with  the  money  so  deposited. 

Appeal  from  Mtcscatine  District  Court. — Hon.  William 
P.  Brannan,  Judge. 

Tuesday,  May  10, 1898. 

THEplaintiflf  is  the  assignee  of  Nebergall  Bros.,  and 
the  defendants  are  assignees  of  A.  A.  Ball  &  Co.,  both 
firms  having  made  assignments  for  the  benefit  of  cred- 
itors. The  cause  was  submitted  on  the  following 
agreed  statements  of  facts:  "(1)  That  on  December  12, 
1895,  E.  L.  Nebergall  and  J.  A.  Nebergall,  as  Nebergall 
Brothers,  in  the  boot  and  shoe  business  at  West  lib- 
erty, Iowa,  made  a  general  assignment  to  the  plaintiff, 
who  accepted  the  trust.  (2)  That  the  defendants  are 
assignees  of  A.  A.  Ball  &  Oo.,  and  of  A.  A.  Ball  and  S.  T. 
Chesebrough,  the  members  of  said  firm.  (3)  That  on 
Dec.  12, 1895,  A.  A.  Ball  and  S.  T.  Chesebrough,  under 
the  firm  name  of  A.  A.  Ball  &  C5o.,  were  bankers  at 
West  Liberty,  Iowa,  and  so  continued  to  the  19th  day  of 
September,  1896,  when  the  firm  and  the  members  thereof 
made  a  general  assignment  for  the  benefit  of  their  cred- 
itors. (4)  That  the  plaintiff,  as  assignee,  opened  an 
account  with  said  firm  on  the  twelfth  day  of  December, 
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1895,  and  continued  the  same,  adding  thereto  from  time 
to  time  by  placing  the  proceeds  of  his  sales  and  collec- 
tions with  them,  until  the  22d  day  of  August,  1896;  that 
he  thus  placed  with  them  in  said  period  the  sum  of 
13,628.95,  and  withdrew  by  check  the  sum  of  |241.60, 
and  that  the  remainder,  to  wit,  |3,387.35,  had  not  at  the 
date  of  the  assignment  of  A.  A.  Ball  &  C5o.  been  delivered 
to  the  plaintiff;  that  no  part  of  the  said  money  was 
kept  separate,  but  was  by  said  A.  A.  Ball  &  Co.  mingled 
with  their  own  money,  and  used  by  them  in  the  usual 
course  of  banking  in  the  payment  of  their  debts;  that, 
during  all  of  said  period,  the  plaintiff,  as  an  individual, 
had  a  personal  account  with  said  A.  A.  Ball  &  Co. ;  that 
he  kept  the  same  separate  from  his  account  as  assignee; 
that  because  of  the  two  accounts,  he,  when  depositing, 
always  indicated  to  which  account  the  credit  should 
be  made;  that,  before  said  A.  A.  Ball  &  CJo.  received  any 
money  from  the  plaintiff  as  assignee,  he  explained  to 
them  that  he  was  assignee  of  Nebergall  Brothers,  and 
that,  as  such,  he  would  place  on  deposit  the  funds  of  his 
trust,  and  they  agreed  to  receive  them;  that  afterwards 
said  funds  were  deposited  with  them,  they  knowing  at 
the  time  each  deposit  of  said  trust  funds  were  received 
that  they  belonged  thereto.  (5)  That  before  this  suit 
was  commenced,  and  on  December  10,  1896,  plaintiff 
filed  his  claim  with  the  defendant  assignees,  setting  up 
his  claim  as  above,  and  demanding  that  the  balance  be 
delivered  to  him  at  once,  but  said  demand  was  refused. 
(6)  That,  at  the  date  of  the  assignment  of  A.  A.  Ball  & 
Co.,  they  had  no  property  of  any  kind,  or  securities  in 
their  hands,  which  had  been  purchased  with  the  money 
deposited  by  the  plaintiff,  and  no  new  loans  had  been 
made  or  property  acquired  by  said  bankers  after  plain- 
tiff began  depositing  said  money.  (7)  That,  within  a  few 
days  previous  to  the  assignment  of  Ball  &  Co.,  there  was 
paid  into  their  hands  a  considerable  amount  of  money 
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belonging  to  the  independent  school  difitriet  of  West 
Liberty,  most  of  which  was  paid  out  to  depositors;  that 
on  the  12th  day  of  December,  1896,  by  decree  of  this 
court,  at  the  euit  of  said  district,  all  the  assets  in  the 
hands  of  the  defendants  as  assignees  were  impressed 
with  a  trust  in  favor  of  said  district  to  the  amount  of 
16,199.43,  which  sums  the  assignees  have  since  paid 
from  collections  made  by  them.  (8)  That  the  cash  on 
hand  at  the  date  of  the  assignment  of  A.  A.  Ball  & 
Co.,  and  belonging  to  said  firm  and  the  members  thereof, 
was  only  $449.62.  (9)  That,  for  one  year  next  preceding 
the  assignment  of  A.  A.  Ball  &  Co.,  the  amounts  paid  out 
to  depositors  very  largely  exceeded  the  deposits 
received,  and  there  was  paid  out  to  the  depositors,  and 
for  expenses,  all  cash  on  hand  and  received,  including 
f30,000  borrowed  by  pledge  of  a  part  of  the  notes  owned 
by  the  bank,  save  the  said  balance  of  |449.62,  remain- 
ing at  the  time  of  the  assignment.  (10)  That  the  assets 
of  the  bank  at  the  time  of  the  assignment  and  coming 
to  the  assignees  as  such  were  of  the  estimated  value  of 
f  186,000,  and  the  estimated  liabilities  at  the  time  were 
^221,000.^'  The  prayer  is  that  the  money  received  may 
be  adjudged  trust  funds,  and  the  claim  be  preferred. 
The  district  court  gave  the  relief  asked  by  the  plaintiff, 
and  the  defendants  appealed. — Reversed, 

Garskaddan  <&  Burk  and  Jayne  &  Hoffman  for 
appellant. 

J.  E.  Mcintosh  and  P.  M.  Detwiler  for  appellee. 

Granger,  J. — ^In  Plow  Co.  v.  Lamp,  80  Iowa,  722; 
Independent  District  of  Boyer  v.  King,  80  Iowa,  498; 
and  in  Nurse  v.  Satterlee^  81  Iowa,  491,  this  court  sus- 
tained preference  where,  under  an  assignment  for  the 
benefit  of  creditors,  the  assignee  or  agent  wrongfully 
deposited  funds  in  an  insolvent  bank,  that  were  received 
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with  knowledge  of  their  trust  character  where  the 
money  deposited  had  been  placed  with  the  several  funds 
of  the  hank,  and  used  in  the  payment  of  debts  or  the 
bufiinees  of  the  bank,  in  a  way  that  the  identical  money 
could  not  be  traced  op  other  property  found  into  which 
it  had  been  placed.  This  holding  is  based  on  conclusions 
of  fact  that  the  money  was  placed  in  the  bank,  so  that 
the  transaction  did  not  create  the  relationship  of  debtor 
and  creditor  between  the  owner  of  the  money  aud  the 
bank,  nor  that  of  depositor  in  a  bank;  but,  because  the 
deposit  wa^  unauthorized  and  wrongful,  the  money,  as 
soon  as  placed  in  the  bank,  became  a  trust  fund,  and 
could  not,  properly,  in  case  of  an  assignment  for  the 
benefit  of  creditors  by  the  bank,  pass  to  the  assignee  as 
a  part  of  the  assets  of  the  estate.  The  case  of  Inde- 
pendent  Dist  of  Boyer  v.  King,  supra,  recognizes  the 
fact  that  the  authorities  are  in  conflict  as  to  the  extent 
to  which  the  rule  should  be  applied.  The  facts  in  this 
case  are  such  that  api)ellant  contends— Firsf,  that  it  is 
distinguishable  from  the  cases  dted;  and,  second,  that, 
if  not  distinguishable,  such  holdings  are  not  in  harmony 
with  the  current  of  authority.  Appellee  contends  with 
much  earnestness  that  there  are  no  distinguishing 
facts  in  this  case,  and  that  it  should  be  affirmed  on  the 
authority  of  the  cited  cases. 

The  contention  in  argument  makes  it  important  to 
define  wherein  the  rule  of  this  court,  as  formerly 
announced,  is  misapprehended  by  some.  While  we 
have  not  adhered  to  the  rule  that,  to  justify  a  preference 
the  money  must  be  identified  or  traced  to  a  particular 
fund,  of  which  it  is  all  or  part^  or,  in  other  words,  "traced 
and  followed  into  other  property  into  which  it  has  been 
converted,  that  remains  the  subject  of  the  trust,''  we 
have  held  that,  before  such  a  preference  can  be  sus- 
tained,  it  must  appear  that  the  estate  has  been  so  ben- 
efited by  the  misappropriation  of  the  trust  fund  that  its 
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removal  or  its  equivalent  from  the  estate  will  be  with- 
out prejudice  to  creditors;  in  other  words,  that  the  con- 
ditions must  be  such  that  the  creditors  have  the  same 
protection  as  if  the  trust  money  had  been  retained  in 
the  bank  in  a  way  that  it  could  be  identified  and  taken, 
which  latter  would  be  the  right  of  a  cestui  que  trust 
under  all  authorities.  To  illustrate:  If  A.,  as  trustee, 
wrongfully  places  trust  funds  in  a  bank,  regularly  doing 
business,  and  that  money, — say,  one  thousand  dollars, — 
is  paid  out  in  the  usual  course  of  business  to  discharge 
a  debt  of  the  bank,  when,  had  it  not  been  so  paid  out, 
other  money  of  the  bank  would  have  been  so  used,  and 
that  is  the  last  business  transaction  of  the  bank  before 
assignment,  we  think  it  clear  that  the  assets  of  the 
bank  are  one  thousand  dollars  more  than  if  the  trust 
money  had  not  been  placed  there,  and  that,  when  one 
thousand  dollars  of  other  money  is  used  to  replace  it 
with  the  owner,  the  creditors  are  in  no  sense  prejudiced. 
We  do  not  hold  that  such  money,  when  used  to  pay  the 
debts  of  a  bank,  necessarily  increases  the  assets  of  the 
bank,  in  the  sense  that  creditors  are  not  prejudiced. 
That  may  be  the  case,  and  it  may  not  be.  Whether 
it  is  or  not  is  a  question  of  fact /The  rule  here  stated  is 
practically  stated  in  Independent  Dist  of  Bayer  v. 
King  supra.  To  create  such  a  trust,  it  is  there  said: 
"It  does  not  appear  that  any  of  the  identical  money 
deposited  went  into  the  possession  of  defendant  On 
the  contrary,  the  admitted  facts  justify  the  conclusion 
that  he  received  but  little,  if  any,  of  it;  and,  if  a  trust 
for  the  amount  in  question  is  established  it  must  be  on 
the  ground  that  the  deposit  must  be  held  to  have 
increased  the  estate  of  the  insolvents,  and  that  the  bal- 
ance due  is  represented  by  an  increase  now  in  the  hands 
of  the  assignee.^'  Added  to  this  seemingly  conclusive 
language  is  the  following,  in  the  same  opinion :  "In  this 
case  it  appears  that  the  money  in  question  was  received 
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by  the  Cadwells,  and  that  their  estate  was  increased  by 
that  amount  As  they  received  it  knowing  its  trust 
character,  it  will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  it  was  preserved  by  them  in 
some  form,  and  that  it  passed  into  the  hands  of  the 
assignee.  It  is  not  material  for  the  purpose  of  this  case 
whether  the  balance  was  preserved  in  the  form  of  money 
or  in  other  property.  It  is  only  necessary  that  it  appear, 
by  presumption  of  law  or  otherwise,  that  it  has  been 
preserved  in  the  hands  of  the  defendant.  The  money 
having  been  traced  to  the  estate  of  the  Oadwells 
impressed  with  the  character  of  a  trust  fund,  the  burden 
was  upon  the  defendant  to  show  that  it  contributed 
nothing  to  the  estate  which  he  acquired  by  virtue  of  the 
assignment,  and  that  he  has  failed  to  do  so."  The  opin- 
•  ion  in  the  case  quoted  from  was  filed  on  the  same  day  as 
that  of  Flow  Co.  0.  Lampy  supra,  and  contains  a  refer- 
ence to  it.  Both  were  considered  at  the  same  time,  are 
published  in  the  same  volume  of  our  reports,  and  the 
scope  of  the  holdings  ought  not  to  be  misunderstood, 
and,  we  think,  are  not,  except  where  there  are  miscon- 
ceptions or  mistakes  as  to  facts  or  a  failure  to  note  the 
extent  of  our  discussions  of  the  subject.  /We  are 
referred  to  the  case  of  Slater  v.  Oriental  Mills,  18  R.  I. 
352  (27  Atl.  Hep.  443).  In  that  case,  referring  to  the  Plow 
Co.  Case,  it  is  said:  "The  court  lost  sight  of  the  distinc- 
tion which  we  desire  to  make  clear,  between  funds 
remaining  in  the  estate,  which  go  to  swell  the  assets,  and 
funds  which,  having  been  dissipated  or  used  in  the  pay- 
ment of  debts,  do  not  remain  in  the  estate,  and  so  do  not 
swell  the  estate."  It  will  be  seen  that  the  dividing  line 
with  that  court  is  whether  the  estate,  in  the  hands  of  the 
assignee,  has  been  increased  by  the  wrongful  deposit. 
If  so,  the  equity,  to  justify  a  preference,  exists.  If  not 
so,  it  does  not  That  is  precisely  our  rule.  But  we  have 
not  said  that,  to  carry  out  the  rule,  the  identical  money 


May  1898]         Jones  v.  Chesebeough,  et  al.  SOD 

must  be  discovered  and  taken,  or  the  epecific  property 
into  which  it  has  been  converted.  But  we  have  eaid,  in 
effect,  that  it  matters  not  where  the  identical  money  is, 
if  the  estate,  in  the  hands  of  the  assignee  is  so  enlarged, 
because  of  the  wrongful  deposit,  that,  if  the  amount  of 
it  is  taken  out,  the  remaining  assets,  for  distribution, 
will  be  no  less  than  if  the  wrongful  deposit  had  not  been 
made.  The  difference  is  not  one  as  to  equitable  prin- 
ciples that  fix  the  rights  of  parties,  but  in  the  method  by 
which  the  equitable  result  is  to  be  attained.  We  con- 
fess surprise,  in  view  of  our  unmistakable  holdings,  at 
some  language  employed  in  the  Rhode  Island  Case, 
wherein,  by  omissions  and  inferences  that  are  without 
support,  the  rule  of  this  court  is  misrepresented,  and 
for  a  purpose,  apparently,  to  pave  the  way  for  an 
attempt  at  witty  criticism.      / 

We  now  look  to  the  facts  of  this  case  to  see  if  they 
bring  it  within  the  rule  to  warrant  a  preference.  A.  A. 
Ball  &  Oo.  made  its  assignment  for  the  benefit  of  cred- 
itors September  19,  1896.  The  deposits  made  by  the 
plaintiff  with  A.  A.  Ball  &  Co.  extend  from  December 
12, 1895,  to  August  22, 1896.  The  assets  of  the  bank  at 
the  time  of  the  aissignments  were  one  hundred  and 
eightynsix  thousand  dollars,  and  its  liabilities  two  hun- 
dred and  twenty-one  thousand  dollars.  It  appears  that, 
during  the  year  previous  to  the  assignment,  the  amount 
paid  out  to  depositors  largely  exceeded  the  deposits 
received,  and,  of  the  money  so  paid  out,  thirty  thousand 
dollars  was  borrowed  by  the  bank  by  a  pledge  of  notes 
as  security,  and  that  the  bank,  at  the  time  of  the  assign- 
ment, had  on  hand  but  four  hundred  and  forty-nine  dol- 
lars and  sixty-two- cents  in  cash.  It  also  appears  that 
the  money  deposited  by  the  plaintiff  was  mingled  with 
other  money,  and  used  by  the  bank,  in  the  usual  and 
ordinary  course  of  banking,  in  the  payment  of  its  debts. 
It  further  appears  that,  after  the  plaintiff  commenced  to 
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make  deposits,  to  the  date  of  the  assignment,  the  bank 
made  no  new  loans,  nor  acquired  any  proi>erty,  and  also 
that  no  property  of  any  kind  or  securities  on  hand  had 
been  purchased  with  the  money  deposited  by  plaintiff. 
These  facts  do  not  bring  the  case  within  the  rule 
we  have  stated.  All  that  can  be  said  is  that  a  failing 
bank  received  the  money,  and  paid  it  out  in  the  usual 
course  of  business  to  its  creditors,  under  circumstances 
that  show  that  the  assets  of  the  bank  were  no  more  at 
the  date  of  the  assignment  than  they  would  have  been 
had  the  deposit  not  been  made.  The  bank  had  not  only 
used  the  money  coming  in  as  deposits,  but  had' borrowed 
money  to  pay  on  its  debts,  showing  a  purpose  to  apply 
all  money  in  that  way,  be  the  same  more  or  less.  While 
the  payment  of  debts  in  that  manner  by  a  trust  fund 
lessens  the  indebtedness  of  an  insolvent  estate,  and  may 
thereby  increase  the  i)ercentage  of  dividend  to  be 
declared  from  other  funds,  it  does  not  follow  that  the 
assignee  has  any  increase  of  assets  because  of  it  It  may 
follow  that  he  has  less  debts  to  pay,  and  the  estate  is  in 
that  way  benefited.  But  such  a  benefit  to  the  creditors 
is  bijt  partial,  and,  if  such  a  payment  is  to  serve  as  a 
reason  for  withdrawing  an  equal  amount  from  the 
assignee,  the  result  is  an  absolute  loss  to  the  creditors. 
We  do  not  think  a  preference  should  be  sustained  under 
such  conditions.  We  are  content  with  the  rule  of  the 
Independent  Dist.  of  Boyer  Case, — ^that,  when  trust 
money  has  been  received,  it  is  not  material  whether  it 
is  preserved  in  the  form  of  money  or  other  property; 
but  it  must  appear,  by  presumption  of  law  or  otherwise, 
that  it  has  been  preserved  in  the  hands  of  the  assignee, 
as  an  increase  of  assets  in  his  hands,  from  which  it  may 
be  taken  without  impairment  of  the  rights  of  creditors. 
The  judgment  must  be,  and  is,REVEESBD. 
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J.  W.  Hunt,  Administrator  of  the  Estate  of  Elendbr 

Sampson,  Deceased,  v.  S.  0.  Johnston  and 

Joseph  Johnston,  Appellants. 

Frandnlent  Conyeyanee:  bvidbnob:  Father  and  child.  One  who 
was  insolvent,  during  the  time  of  his  indebtedness  to  plaintiff, 
2  conveyed  to  his  son  a  quarter  section  of  land  and  some  town  lots, 
8  and  the  son  paid  certain  debts  of  the  father  in  consideration  there- 
for. The  father  had  at  one  time  considerable  property  and  the 
son  had  nothing;  and  subsequently  the  son  had  considerable  prop- 
erty and  the  father  had  nothing,  without  suflftcient  income  belong- 
ing to  the  son,  or  losses  upon  part  of  the  father,  to  account  for  the 
change.  The  son  denied,  upon  being  assessed,  that  he  was  pos- 
sessed of  money  or  credits,  and  acted  as  financial  agent  of  the 
father,  and  collected  money  belonging  to  the  father,  without  suffi- 
ciently accounting  for  it.  Held^  that  the  circumstances  justify  a 
finding  that  the  conveyance  was  made  to  hinder,  delay  and  defraud 
the  creditors  of  the  father. 

BUBDEN  OF  PBOOF.  One  who  acts  as  confidential  agent  or  banker 
for  his  father  must  be  able  to  show  on  a  creditor's  bill  to  subject 
8  to  the  payment  of  a  judgment  against  the  fathers'  property  of  the 
son  claimed  to  have  been  purchased  with  money  belonging  to  the 
father,  that  he  has  accounted  for  all  that  he  received  from  the 
father,  where  he  collected  a  large  amount  for  him  and  kept  no 
•    account  of  the  same. 

Substitution  op  plaintiff:  Order  nunc  pro  tunc.  Where,  for  the 
trial  of  an  action,  the  plaintiff's  administrator  is  substituted  for 
the  original  plaintiff,  but  judgment  is  taken  in  the  name  of  the 
1  original  plaintiff,  which  judgment  is  subsequently  corrected  in 
that  respect,  but  the  order  correcting  it  is  not  signed  until  after 
an  action  in  the  nature  of  a  creditor's  bill  to  subject  the  property 
to  a  judgment  has  been  begun  on  the  judgment  by  plaintiffs 
administrator,  the  order  may  be  made  nunc  pro  tunc,  and,  when 
entered,  cures  the  defect  in  the  judgment,  and  validates  all  subse- 
quent proceedings  thereon. 

Judgment:  pbater.   A  decree  in  a  creditor's  bill  for  the  cancellation 

of  certain  notes  and  mortgages  alleged  to  constitute  the  consider- 

5    ation  for  the  conveyances  sought  to  be  set  aside  is  improper, 

where  there  is  no  prayer  in  the  petition  for  the  cancellation  of  such 

mortgages  and  no  reference  of  any  kind  is  made  to  them. 
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Pleadingr:  beplt.  X  reply  asking  that  certain  notes  and  mortgages, 
alleged  to  constitute  the  consideration  for  conveyances  sought  to 

4  be  set  aside,  be  canceled  of  record  should  be  stricken  from  the 
files  where  no  such  relief  was  sought  in  the  complaint,  and  the 
answer  was  simply  a  denial 

Appeal  from  Marion  District  Court. — Hon.  John  A. 
Stoby,  Judge. 

Tuesday,  May  10, 1898. 

Creditors'  bill  to  subject  certain  real  estate  stand- 
ing in  the  aamie  of  S.  O.  Joihnston  to  the  payment  of  a 
judgmenrt  held  by  plaiinjtifif  against  Johinstoai  &  Frush 
and  Joseph  John'ston.  The  trial  eourt  su:bjected  the 
property  to  the  piayment  of  the  judgment,  and  defend- 
ants appeal. — Modified. 

Geo.  W.  Crozier  and  Earle  &  Prouty  for  appellants. 

L.  N.  Hays  and  J.  D.  Gamble  for  appellee. 

Deemer,  C.  J. — ^Elender  Sampson,  deceased,  had  a 
suit  pending  at  the  October  term  of  the  Miarion  county 
district  court  against  the  defendant  Joseph  Johnston. 
On  the  second  day  of  that  term,  J.  W.  Hunt,  his 
adlministratar,  was  substrtuted  as  plaintiff;  but  the 
case,  for  some  reason,  proceeded  to  judgment  in  the 

name  of  the  original  plaintiff.  This  suit  wias 
1  commenced  November  15,  1895.     Prior  to  the 

bringing  of  the  action,  an  execufion  issued  on 
the  judgment  as  rendered,  and  was  returned,  "No  prop- 
erty foiinid."  On  the  twelfth  day  of  the  following 
Decem/ber  the  di-strict  courts  on  motion,  made  an  order 
correcting  the  judgment  entry  so  as  to  show  that  the 
judgment  was  in  fact  entered  in  favor  of  the  substituted 
pMnitiff.  Th4s  order  was  not  signed  by  the  judge  unitil 
the  trial  of  this  case^  in  March,  1896,  when  the  omission 
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was  discovered;  and  the  court  then  and  there,  on 
motion  of  api>ellee'6  counsel,  had  the  record  of  the 
foormer  term  read  and  signed.  Appellants  contend 
that,  as  no  judgment  existed-  in  plaintiff's  favor  at  the 
time  thfis  suit  wias  commenced^  he  cannot  recover. 
Their  argument  is  based  upon  the  proposition  that  a 
eredi'tooTs'  bill  will  not  lie  until  judgment  is  recovered. 
This  miay  'be  accepted  as  a  general  rule, — although 
there  are  some  exceptions,— but  it  does  not  follow  that 
the  ca'se  should  be  dismissed.  It  must  first  appear  that 
there  was  no  judgment  in  fact.  The  entry  of  Decem- 
ber, 1895,  was  in  reality  a  nunc  pro  time  order  for  judg- 
ment It  was  in  fact  nothing  more  than  making  of 
record?  that  which  had  theretofore  been  done.  In  mak- 
ing the  order  the  court  neceseairily  determined  that  the 
judgment,  as  originally  rendered,  was  in  favor  of  this 
appellee,  and  that  the  entry  showing  judgment  in  favor 
of  the  deceased  was  an  error.  This  ruling  is  not 
appealed  from,  and  no  error  is  assign^ed  thereon.  We 
must  assume  that  it  was  properly  entered  nunc  pro 
tunc.  When  so  entered,  it  cured  all  existing  defects, 
and  validiaited  all  subsequent  proceedings  tliereon.  Pee 
Doughty  v.  Meek,  105  Iowa,  16.  The  cases  of  Gilman 
V.  Donovan,  53  Iowa,  362,  and  White  v.  Secor,  58  Iowa, 
533,  are  mot  in  poinft,  for  the  reason  that  in  neither  was 
there  in  fact  a  judgment  for  the  suibstituited  plaintiff, 
but  in  each  there  was  an  attempt  to  have  one  rendered 
as  of  the  date  when  the  judgment  in  favor  of  tJie 
deceased  was  obtained.  In  these  caises  the  remedy 
could  only  be  under  section  3154  et  seq.  of  the  Code  of 
1873,  while  in  the  case  at  bar  it  was  properly  by  motion 
for  a  nunc  pro  tunc  entry. 

n.  Appellee  denies  the  jurisdiction  of  this  court, 
on  the  ground  that  the  clerk  of  the  district  court  was 
not  paid  or  secured  his  fees  for  making  a  transcript 
jintjl  more  than  a  year  after  the  appeal  was  taken. 
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The  record  discloses,  not  only  that  the  clerk  waived 
this  requirement,  but  that  an  approved  bond  was  in 
fact  given  on  May  25, 1897.  The  bond,  even  if  required, 
was  given  in  time,  and  the  appeal  was  properly  per- 
fected. Harrison  v.  Falo  Alto  County,  104  Iowa,  383; 
Fairhurn  v.  Goldsmith,  56  Iowa,  348;  Slone  v.  Berlin,  88 
Iowa,  205;  Briiner  v.  Wade,  85  Iowa,  666. 

III.  We  come  now  to  the  merits  of  the  case. 
Pkiin'tiflf^©  judgment  was  obtained,  as  we  have  seen,  in 
Octdber,   1895.     The  defendiants  in  judgment   were 

Jo»hniStan  &  Frush  and  Joseph  Johnston,  the 
2  defendant  herein.     On  the  twelfth  day  of  June, 

1895,  and  at  u  time  when  defendamrt  Joseph  John- 
ston was  ind€(bted  to  Elender  Sampson,  he  (Johnston) 
conveyed  to  S.  C.  Johnisbon,  his  son,  one  hundred  and 
sixty  acres  of  land,  and  certain  town  lots  in  the  city 
of  Knoxville,  for  the  expressed  consideration  of  ten 
thousand  dolI«ars.  At  the  same  time  he  executed 
mortgages  upon  all  his  remaining  property,  real  and 
personal,  to  his  creditors,  of  which  there  were  many. 
These  mortgages  were  executed  without  the  knowl- 
edge of  the  mortgagees,  and  some  of  them  were  never 
accepted,  lie  also  assigned  his  books  of  account  and 
notes  to  a  daughter.  The  conveyan-ce  of  the  real  estate 
to  the  son,  S.  C.  Johnston,  is  challenged  because  made 
with  intent  to  hinder,  delay,  and  defraud  creditors. 
Defeudants  claim  that  the  consideration  for  the  convey- 
ance was  composed  of  the  following  items:  First,  a 
note  executed  by  Johnston  &  Frush  to  E.  M.  and  H. 
Kent,  trustees,  for  the  sum  of  two  thousand  and  eighty- 
nine  doUara  and  seventy-five  cents,  secured  by  a  mort- 
gage upon  the  land;  second,  a  note  executed  by  Joseph 
Johnsrton  to  one  Kimmerer  for  the  sum  of  one  thousand 
and  forty-seven  dollars  and  eighty-six  cents;  third,  a 
note  executed  by  Joseph  Johnston  to  one  Messenkopf, 
for  the  sum  of  two  thousand,  seven  hundred  and  six 
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dollars  amd  sixty  eenite,  and  secured  by  mortgage  uiKwa 
the  property; /owrM,  an  indebtedness  of  Joseph  John- 
ston to  F.  N.  Bellamy,  guiardian,  for  the  sum  of  one 
thousand,  five  hundred  and  thirty-four  dollars  and  nine- 
teen cents;  fifths  ooone  items  of  account  due  from  J. 
Johnston  &  Son  and  Johnston  &  Frush;  sixth,  cash 
adTanced  to  and  for  J.  Johnston,  amounting  to  one  hun- 
dred ajjd  twenty-eight  dollars  and  eleven  cents;  and, 
seventhy  taxes  p»aid  by  S.  C.  Jofhnston  upon  the  prop- 
erty. S.  0.  Johnston  claims  that  he  purchased  the 
notes  mentioned  as  items,  one^  two,  and  thiee;  that 
he  assumed  the  payment  of  item  four,  whi<?h  was  a  valid 
indebtedness  to  the  guardian;  tihat  J.  Johnston  &  Son 
and  Johniston  &  Fnish  were  indebted  to  him  as  stated; 
thiat  he  advanoed  the  caah  as  claimed';  aud  that  the 
conveyanfce  was  made  in  satisfaction  of  these  various 
items.  The  evidence  shows,  without  dispute,  thait  S.  C. 
Johnston  took  an  assignment  of  the  Kent,  Kimmerer, 
and  Messenkopf  notes,  and  that  he  gave  his  individual 
ohedks  for  the  amounlt  thereof  at  the  time  he  took  the 
assignments.  It  also  appeaors  th!at  'he  assumed  the 
payment  of  the  Bellamy  note,  and  that  he,  nominally, 
at  least,  furnisihed  money  to  and  for  his  faither  as 
claimed.  And  there  is  at  least  prima  facie  evidence 
that  the  firms  of  which  we  h:ave  spoken  were  indebted 
to  him  in  tflie  amounts  cladmed.  The  payments  to 
which  we  have  referred  were  nearly  all  made  by  checks 
drawn  in  the  name  of  S.  O.  Johnston.  While  admitting 
all  these  fticts,  appellee  daims  that  the  money  in  fact 
belonged  to  J.  Johnston,  the  faitlher,  and  that  when  S. 
C.  Johnston  took  the  assignments  of  the  various  notes, 
and  made  the  payments  claimed,  he  used  money  belong- 
ing to  h!is  father;  that  the  transaetion^  in  so  far  as  it 
related  to  any  of  the  o/bligations  of  Joseph  John-ston, 
was  in  fajct  a  payment,  and  not  la  purchase  thereof.  He 
also  claims  that  the  conveyance  was  made  as  a  cover 
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to  hinKier,  del'ay,  and  defraud  the  creditorB  of  Joseph 
JahniSfton.  The  burden  is,  of  course,  upon  appellee  to 
establish  tiheee  cMms.  The  evidence  relied  upon  is  to 
the  effect  that  the  pairties  are  father  and  son;  that  the 
son  acted  as  finaoacial  agenft  or  banker  for  the  father; 
that  the  father  was  at  one  time  possessed  of  a  large 
amount  of  pipoperty,  and  the  son  had  nofthing;  that  the 
son  is  now  possessed  of  a  large  amount  of  property,  and 
the  father  has  nothing;  that  the  father  had  no  serious 
losses  at  any  time,  and  that  the  son  hlad  no  such  income 
as  would  account  for  the  large  amount  of  property  in 
his  hands;  that  the  father  in  fact  furnished  the  con- 
sideration for  the  payment  or  purchase  of  the  Kim- 
merer  note,  by  making  a. loan  upon  his  Muds,  and  tumr 
ing  tihe  amount  over  to  his  son;  thjat  the  son  collected 
the  accounts  and  rents  belonging  to  the  father,  and  has 
not  miade  a  suflScient  accounting  thereof;  that  the  con- 
veyance was  made  to  the  son  at  a  time  when  the  father 
was  insolvent,  but  witlhout  particular  solicitation  on 
the  part  of  the  son;  that  at  the  same  time  the  father 
made  a  conveyance  of  his  homestead  to  his  wife,  and, 
without  solicitation,  made  mortgages  upon  all  his 
remaining  property  to  his  creditors;  that  the  son,  when 
being  assessed,  denied  that  he  was  possessed  of  any 
moneys  or  credits;  that  the  son  was  already  secured 
when  the  conveyance  in  question  was  made,  and  tliat 
no  creditor  was  then  pressing  the  father;  that  the 
father  at  the  same  time  assigned  all  his  notes  aud 
acxK>unts  to  a  daughter;  that  the  son  knew  the  fat  heir's 
financial  condition,  and  took  the  conveyance  for  the 
purpose  of  thwarting  the  father's  creditors.  These, 
with  some  others,  aire  the  claims  relied  upon  to  show 
fraud  in  the  conveyance.  We  will  not  undertake  to 
review  all  the  evidence  relied  upon  to  support  these 
claims.  It  is  our  practice,  in  such  cases,  to  state  con- 
clu>^ionis  only.    That  the  son  did  act  as  a  financial 
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agent,  and  to  a  certain  extent  as  manager,  for  the 
father,  is  beyond  dispute.  He  collected  note«  and 
accounts  of  the  old  firm  of  Johnston  &  Frush,  and  of 
the  firm  of  Johnston  &  Son.  He  collected  rents  for 
the  use  of  the  real  estate  owned  by  his  father.  He  wa» 
his  father's  trusted  adyiser.  Father  and'  eon  both 
claim,  however,  that  all  money  so  collected  was  prop- 
erly accounted  for;  and  it  is  true  that  all  money  which 
was  deposited  in  the  banks  in  the  name  of  J.  Johnston 
is  accounted  for.  But  the  son  had  a  very  large 
deposit  account,  which  is  hlardly  explainable  on  any 
theory  other  thaji  that  it  was  made  up  from  money 
received  from  his  father's  business  or  rentals.  The 
son  hiad  no  income  which  would  account  for  so  many 
and  so  large  deposits  as  api)ear  to  Ms  credit  in  the 
viairious  Knoxville  banksw  He  kept  no  account  of  the 
money  collected  for  his  father,  although  he  admits 

having  received  large  sums  from  time  to  time. 
3  True,  he  says  that  he  properly  accounted  for  all 

thlat  he  received.  But  in  an  action  of  this  kind, 
where  confidential  and  trust  relations  are  established, 
the  trustee  must  act  in  the  utmost  good  faith,  and  must 
be  able  to  show  by  clear  and  satisfactory  evidence  that 
he  hias  accounted  for  all  that  he  hlas  received.  The 
state  of  his  bank  account  is  not  expladna/ble  upon  any 
other  theory  than  that  it  was  increased  from  time  to 
time  by  large  amounts,  which  he  does  not  siadsfactorily 
account  for.  The  fallher  does  not  show  any  great 
losses  in  his  business;  thut  is,  enough  to  account  for  the 
large  shrinkage  in  his  property  during  the  last  ten 
yeiaps  'he  was  in  business.  And  the  son's  account  grew 
albout  as  fast  as  the  father's  assets  were  depleted.  The 
consideration  for  tihe  payment  or  purchase  of  the  Kim- 
merer  note  was  undoubtedly  furnished  by  the  father, 
who  made  a  loan  for  this  purpose.  The  son  claims^ 
however,  that,  while  the  father  obtained  the  money  in 
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this  miamuer,  yet  lie  (the  father)  was  indebted  to  Mm 
(the  sooi)  upon,  a  note  for  one  thousand,  nine  hundred 
and  -seventy-one  dollars,  and  th«ut  so  much  of  the  money 
whSdi  the  father  borrowed*  as  would  take  up  the  Kim- 
merar  note  was  applied  upon  the  note  the  son  beld 
against  the  father,  and  the  son  took  the  money,  and 
purchased  the  Kimmerer  note,  and  returned  the  bal- 
ance of  the  loan',  amiounting  to  nine  hundred  and  fifty- 
two  dollars  and  fourteen  cen'ts,  to  the  father.  Sucb 
an  arrangement  is  ivossible,  but  it  is  liaxdly  probable, 
in  the  light  of  the  record*  The  note  for  one  thousand, 
nine  hundred  and  seventy-one  dollars  is  claimed  to  be 
lost,  and  the  books  of  Johnston!  &  Son  and  Johnston  & 
Frush,  introduced  in  support  of  some  of  appellants' 
claims^  do  not  bear  the  impress  of  trutlL  At  the  time 
appellant  S.  C.  Johnston  claims  to  have  purchased  the 
Messenkopf  and  Kent  notes  and  mortgages,  he  (John- 
ston) was  engaged  in  the  erection  of  buildings  upon  his 
own  account  whi-ch  called  for  considerable  sums  of 
money.  True,  at  this  time  be  was  making  large 
deposits  in  the  banks,  but  he  was  engaged  in  no  busi- 
ness which  would  produce  such  returns.  We  are  con- 
strained to  believe  that  the  nnoney  which  he  was  so 
using  and  depositing  came  from  Joseph  Johnston.  The 
assumption  of  the  debt  to  F.  N.  Bellamy  seems  to  be 
establislied,  and  it  further  appears  that  S.  0.  Johnston, 
after  he  received  the  deed,  made  a  mortgage  to  secure 
this  debt  upon  the  farm  lands  secured  by  him.  There  is 
in  the  record  evidence  of  the  alleged  purchase  by  S.  C. 
Johnston  of  miany  other  notes  made  by  his  father  to 
third  persons.  This  evidence  is  not  wholly  satisfac- 
tory, and  is  evidently  f umisbed  to  account  for  some  of 
the  large  tranteactions  appearing  upon  the  bank  books 
containing  S.  C.  Johnston's  account  The  peasoaaible 
theory  of  these  transactions  is  that  S.  G  Johnston  used 
his  father's  money  in  paying  these  debts,  and,  instead 
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of  having  them  canceled,  procured  their  assignment  to 
himself.  S.  C.  Johnston  knew  when  he  received  the 
conveyance  in  question  the  amou-nrt  and  extent  of  'his 
fathers  indebtednesa  He  knew  that  he  could  not  lomg 
continue  in  business;.  If  he  owned  the  notes  and  mort- 
gages, as  he  now  claims,  he  was  quite  secure,  and  did 
not  need  the  deeds  for  Ms  protection.  The  sister  to 
whom  Joseph  Johnston  assignied  his  notes  and  accounts 
was  not  pcressing  her  claim;  the  general  cpedi*ors  were 
doing  notMng  to  cause  alarm;  and  yet  Joseph  Johnston 
makes  the  deeds>  mortgiages,  and  assignments  xeferped 
to,  and  thus  places  everything  'beyond  the  reach  of  those 
cTodi'toPs  Who  were  not  secured,  or  who  did  niot  see  fit 
to  accept  the  mortgages  made.  The  circumstances 
point  to  the  conclusion  that  the  conveyances  were  made 
to  hinder,  delay,  and  defraud  the  creditors  of  Joseph 
Johnston. 

Api)elilants  fuither  argue  thkt  tihe  court  was  in 
error  insetting  aside  the  mortgages  upon  the  lamd^ 
which  it  appeal's  were  not  canceled  by  S.  O.  Johnston 

after  he  received  the  deeds  from  Ms  father.  The 
4  original  petition  does  not  ask  such  relief.    It 

simply  asked  that  the  conveyamees  from  father 
to  son  be  set  aside.  The  defendants!  filed  a  general 
denial.  After  the  case  was  submitbed,  and  liad  been 
taken  under  advisement,  the  plaintiff  filed  a  reply,  in 
wMch  he  asked  that  the  notes  and  mortgages  wMch 
defendants  say,  in  evidence,  constituted  the  consider- 
ation for  the  conveyances,  be  set  aside,  and  canceled  of 
record.  Thereafter  defendants  moved  to  strike  this 
reply,  for  the  reason,  among  others,  that  it  asked  relief 
not  sought  or  prayed  for  in  the  original  petition,  and 
set  up  matters  which  should  have  been  pleaded  in  the 
petition.  This  motion  was  overruled.  As  the  cause  is 
triable  de  novo^  suc'h  ruling  is  subject  to  review.    From 
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the  statemenrt:  made,  it  is  apparent  that  the  reply  intro- 
duced a  new  cause  of  action.  True  it  is  that  appellee 
might  have  amended  Ms  petition  to  make  the  pleading 
conform  to  the  proofe,  t)ut  thjs  he  did  not  do.  In  the 
case  ot  Murder  v.  Wright,  70  Iowa,  45,  it  is  said:  "A 
plaintiff  is  not  permitted  to  plead  in  'his  reply  maitters 
which  are  material  only  to  the  cause  of  action  alleged 
in  lids  i)etition.  Much  less  will  he  be  permitted  to 
recover  on  a  di^inct  cause  of  action  which  is  pleaded 
only  in  his  reply."  See,  also,  Jones  v.  Marshall,  66 
Iowa,  739.  The  omswei*  was  simply  a  denial,  and  a 
reply  is  not  permissitole  under  such   circumstances. 

CJode  1873,  section  2665.  The  reply  i^bould  bave 
5  been  stricken  from  the  files.    With  this  out  of 

the  record,  there  was  no  prayer  for  cancella- 
tion of  the  mortgages,  ajid  nio  reference  of  any  kind 
iniaide  'to  them  in  the  petition.  The  decree,  in  so  far  as 
it  undertook  to  satisfy  and  extinguish  the  mortgages, 
was  without  authlority,  and  sihould  be  modified  to  that 
extent  In  so  far  as  it  sets  aside  the  conveyance  of  June 
12,  1895,  it  is  aflarmed;  and,  in  so  far  as  it  unidertakes 
to  satisfy  and  cancel  the  mortgages  upon  the  property 
it  is  reversed. — Modified  and  affirmed. 


In  the  Matter  of  the  Estate  of  William  E.  Kjno, 
Deceased,  on  the  Petition  of  E.  J.  Christie,  Admin- 
istrator, and  Lydia  M.  Ejng,  Appellees,  v.  B.  King, 
Administrator,  and  the  Burlington,  Cedar  Rap- 
ids &  Northern  Railway  Company,  Appellants. 

Executors  and   Administrators:    jurisdiction   op   courts.     The 

county  of  the  residence  of  the  decedent  has  exclusive  jurisdiction 

1    to  grant  letters  of  administration,  under  Code,  1873,  section  2812, 

as  amended,  providing  that  the  district  cdurt  of  each  county  shall 

have  "exclusive  jurisdiction"  of  the  appointment  of  administrators. 

Same.    The  district  court  of  the  county  in  which  the  decedent  resided, 

3     which,  by  Code,  1878,  section  2312,  as  amended,  has  exclusive  juris. 

diction  of  the  appointment  of  administrators,  may  properly  ignore 
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a  void  appointment  by  the  district  court  of  another  county,  and 
take  any  necessary  steps  to  settle  the  estate. 

Same.  In  proceedings  to  annul  letters  of  administration  granted 
without  jurisdiction,  the  court  has  no  power  to  pass  on  the  validity 
5  of  a  settlement  made  by  the  administrator.  Its  powers  are  con- 
fined to  annulling  the  letters  issued  by  it. 

Same:  Transfer .  Proceedings  for  the  administration  of  an  estate, 
commenced  in  another  county  than  that  in  which  decedent 
resided,  which  latter  county,  under  Code,  1873,  section  2::J12,  as 
4  amended,  has  exclusive  jurisdiction  of  such  proceedings,  should 
not  be  transferred  to  the  county  of  the  decedent's  residence,  as 
there  is  nothing  to  transfer. 

Judgment:  collateral  attack.  The  appointment  of  an  adminis- 
trator by  the  district  court  of  another  county  than  that  in  which 
8  decedent  resided,  in  violation  of  Ck)de,1873,  section  2312,  as  amended, 
may  be  collaterally  attacked  where  the  petition  for  letters  recites 
that  the  decedent  resided  in  another  county,  thus  showing  the 
want  of  jurisdiction  on  its  face 

Construetion  of  Statute.  If  a  statute  is  ambiguous  or  obscure,  the 
2    court  will  consider  consequences,  in  interpreting  it. 

Appeal  from  Linn  District  Court. — Hon.  H.  M.  Remley, 

Judge. 

Wednesday,  May  11, 1898. 

This  proceeding  was  instituted,  primarily,  to  annul 
the  letters  of  administration  issued  in  said  estate  to  the 
defendant  B.  King.  The  district  court  adjudged  the 
appointment  of  King  void,  and  canceled  his  com- 
mission. From  this  judgment  the  defendants  appeal. 
There  was  also  an  appeal  by  plaintiffs  from  another 
branch  of  the  court's  order,  to  which  further  reference 
will  be  hereafter  made. — Affirmed. 

J.  C.  Cook,  Thos.  H.  Milner  and  J.  C.  Leonard  for 
appellant  B.  King. 

S.  K.  Tracy  for  appellant  Burlington,  C.  R.  &  N. 
Ry.  Co. 

Rickel  &  Crocker  for  appellees. 
Vol.  105  la- 21 
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Waterman,  J. — William  E.  King,  a  resident  of 
Emmet  county,  in  this  state,  was  in  the  employ  of 
defendant  railway,  and  was  killed  in  a  collision  on  its 
road,  caused,  as  is  claimed,  by  the  negligence  of  the  rail- 
way company.  King  was  unmarried.  His  sole  heirs  at 
law  were  his  father  and  mother,  who  were  living  separ- 
ate and  apart.  The  mother^s  home  was  in  Blackhawk 
county,  and  the  father  was  living  in  Benton  county,  in 
this  state,  at  the  time  of  the  son's  death.  The  general 
offices  of  the  railway  company  were  in  Cedar  Rapids,  in 
linn  county;  and  at  the  time  of  King's  death  the  com- 
pany was  indebted  to  him  in  the  sum  of  thirty-one  dol- 
lars and  sixty-five  cents  for  wages  due.  Very  shortly 
aifter  King's  death,  which  occurred  on  Novem^ber  7, 
1895,  his  trunk,  containing  some  pro^rty,  was  sent  by 
the  railway  company  to  Cedar  Rapids;  and  on  the 
twelfth  day  of  that  month  his  father,  B.  King,  peti- 
tionied  the  district  court  of  Linn  county  for  letters  of 
adlninistpation  upon  his  estate.  On  the  same  day 
letters  were  issued  by  said  court,  and  the  administrator 
was,  by  an  order  in  proper  form,  authorized  to  settle 
the  claim  of  the  estate  against  defendant  railway, 
wMc'h  was  based  upon  the  alleged  negligence  of  the  lait- 
ter  in  causing  the  death  of  intestate.  On  the  thirteenth 
day  of  November,  1895,  the  administrator  filed  his  first 
report,  reciting  that  he  had  collected  the  wages  due 
deceased^  and  had  settled  the  claim  for  his  death  with 
the  railway  company  for  the  sum  of  one  thousand  dol- 
lars, all  of  which  was  duly  approved  by  said  court  The 
mother  of  the  intestate  has  never  accepted  any  part  of 
the  money  so  obtained  from  the  railway  company.  On 
October  28,  1896,  the  plaintiff  E.  J.  Christie  was  duly 
appointed  administrator  of  the  estate  of  said  William 
E.  Kingjby  the  district  court  of  Emmet  county,  amd  has 
qualified  and  given  bond   as  such.     On  November 
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17,  1896,  Omstie  and  Lydia  M.  King,  the  mother  of 
decedent,  instituted  this  pi-oceeding  to  have  the  letters 
of  administration  to  B.  King  annulled,  and  also  asking 
tlhat  the  settlement  with  the  railway  company  be 
declaired  void  and  of  no  effect  The  district  court 
revoked  the  letters  to  King  but  declined  to  make  any 
further  order  in  the  matter.  Both  parties  appealed; 
plaintiffs  excepting  to  the  court's  refusal  to  annul  the 
settlement  with  the  railway  company.  The  appeal  of 
defendants  being  first  perfected,  they  are  denominated 
the  appellants. 

II.     The  first  questioai  presented  by  the  record  is 
as  to  the  jurisdnction  of  the  linn  district  court.     Sec- 
tion 2312  of  the  Code  of  1873,  as  amended  by  chapter  134, 
Acts  Twenty-firM  Generad  Assem'bly,  provides: 
1  "The  dlistrict  court  of  each  county  shall  have 

original  and  exclusive  jurisdiction  of  the  probate 
of  wills  and  the  appointment  of  sujch  executors,  a-dmin- 
istraitops  or  trustees  as  may  be  required  to  carry  the 
same  into  effect;  of  the  settlement  of  the  estates  of 
deceased  persons,"  etc.  Appellants^  contention  is. that 
the  courts  of  counties  where  property  of  deceased  is 
located  have  concuirent  jurisdiiction  to  administer  the 
estate;  the  one  first  taking  action  to  hold,  as  against 
the  others.  Appellees  insist  that  the  county  of  the  resi- 
dence is  the  seat  of  exclusive  jurisdicton.  The  rule  con- 
tended for  by  appellants  might  well  be  produictive  of 
raudi  mischief,  and  we  are  not  inclined  to  adopt  it, 
unless  eomx>elled]  to  do  so  by  the  plain  and^  explicit  pro- 
visions of  the  law.  In  the  Code  of  1851,  section  1272, 
and  in  the  Revision  of  1860,  section  2304,  the  jurisdic- 
tion of  the  county  courts,  which  were  then  the  courts 
of  probate,  was  expressly  limited  to  the  settlement  of  the 
"estates  of  all  persons  who  at  the  time  of  their  death 
were  residents  of  the  county  or  who  die  non-residents 
of  the  state,  having  property  to  be  administered  upon 
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within  the  county,"  etc.  Section  225  of  the  present 
Oode  contains  substantially  the  same  provision  with 
relation  to  the  district  court,  which  now%  wad  for  some 
yeaTs  past,  hais  bad  jurisdiction  of  matters  in  probate. 
It  seems  'that  'before  1873,  aiud  since  the  ^adoption  of 
the  Oode  of  1897,  the  policy  of  our  law  has  been  to  make 
the  county  of  the  residence  of  the  decedent  the  place 
of  jurisdiction  for  the  settlement  of  his  estate.  The 
Oode  of  1873  vested  thiis  jurisdiction  in  the  courts  of 
"each  county.'^  This  expression  is  manifestly  a  limita- 
tion or  pesitri'ction.  If  it  be  said  that  it  means  each 
eouuty  in  which  the  decedent  left  property,  there  might 
be  very  many  of  these.  No  one  does  or  will  claim  that 
it  means  any  county  in  which  the  party  nuay  dfie.  There 
is  then  but  one  other  fact  by  which  to  fix  the  jurisdic- 
tion, and  that  is  the  fact  of  residenee,  and  this  fixes  it 
always  in  some  one  county.  A  man  can  have  at  any 
one  time  but  one  legal  residence.  It  is  easily  and 
always  ascertainaible.  And  we  think  it  is  by  this  that 
the  jurisdiction  in  the  settlement  of  estates  is  to  be 
determined,  and  the  county  fixed  in  which  the  proceed- 
ings are  to  be  conducted,  so  far  as  regards  residents 
of  the  state.  The  section  of  the  Code  under  consider- 
ation is  not  so  explicit  in  its  terms  as  might  'be  desired, 
but  its  context  sliows  quite  clearly  that  the  legislative 
thought  was  that  the  jurisdiction  of  the  court  was  to 
be  confined  to  the  county  of  decedent's  domicile.  Sec- 
tion 2338,  Code  1873,  provides  thiat  any  person  having 
the  custody  of  a  will  must  deposit  it  with  '^the  clerk.'' 
And  the  following  sections  provide  with  relation  to 
the  "court  or  clerk"  fixing  the  time  for  proving  the 
will;  of  "the  clerk"  giving  notice,  etc.  No  particular 
court  or  clerk  is  mentioned  or  pointed  out.  The 
assumption  seems  to  be  that  the  preceding  section  (2312) 
has  settled  t'hiat  matter.  But  it  does  not  settle  it  unless 
it  points  out  some  one  county,  and  only  one;,  in  the 
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state,  where  such  jurisdiction  i^  vested.  It  would  pro- 
dui^e  mU'Ch  confusion,  and  perhaps  some  harm,  if,  upon 
the  death  of  a  reisident  owning  property  in  ddflferent 
counties,  admindstratioii  of  his  estate  might  toe  had  in 
some  county  remote  from  his  residence,  simply  because 
at  Ms  deaith  some  part  of  the  assets  of  his  estate  should 
be  there  found'.    If  the  legislative  intent  is  clear, 

2  we  have  nothing  to  do  with  consequences;  but, 
if  the  statute  is  ambiguous  or  obscure,  we  may 

well  and  properly  consider  results,  in  interpreting  it. 
Our  condufiion  is  that  the  ddstrict  court  of  Emmet 
county  had  exclusive  jurisdiction  to  appoint  an  admin- 
istmtoT  of  the  estate  of  William  E.  King,  and  that  the 
appointment  made  by  the  Linn  ddstrict  court  was  void. 

III.  The  appointment  of  B.  King  being  void,  it 
was  proper  for  the  Emmet  district  court  to  ignore  what 
was  done  in  Linn  county,  and  take  any  necessary  steps 

to  settle  the  estate.    Indeed,  B.  King's  appodn't- 

3  ment  being  void,  it  might  have  1>een  collaterally 
atta'cked.     His  petition  for  letters  recited  that 

the  residence  of  deceased  was  in  Emmet  county,  tlius 
^showing  upon  its  face  the  want  of  jurisdiction  in  linn 
counlty.  Moore's  Estate  v.  Moore,  33  Neb.  509  (50  N. 
W.  Rep.  443);  Sitzman  v.  Pacquette,  13  Wis.  291;  Chase 
V.  Boss,  36  Wis.  267. 

IV.  Appellants  say  that  the  remedy  of  appellees, 
if  t'be  district  court  of  liinn  county  had  no  authority  to 
settle  the  estate,  was  to  have  the  proceeding  transferred 
to  Emmet  county.    But  this  is  not  a  case  of  want  of 

proper  venue.     There  was  a  lack  of  jurisdiction. 

4  There  was  nothing  to  transfer.    We  might  add, 
further,  that  the  statute  makes  no  provision  for 

any  such  proceeding  as  the  transfer  of  estates  from  one 
county  to  another. 

V.  When  the  TAim  ddstrict  court  annulled  and 
recalled  the  letters  issued  to  B.  King,  we  think  it  did 
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all  that  it  had  any  power  to  do.  The  effect  of  the  set- 
tlement with  the  railway  company,  and  the 
5         rights  of  the  parties  under  it,  m  ust  be  determined 
in  some  other  tribunal,  and  in  some  other  man- 
ner.    On  tooth  appeals  the  action  of  the  district  court 

is  AFFIRMED. 


The  Butteeiok  Publishing  Company  v.  C.  D.  Bailey, 

Appellant. 

Contract:  sale  and  return.  A  contract  between  a  manufacturer 
and  retail  dealer  provided  that  the  dealer  should  act  as  special 
agent  in  the  sale  of  certain  patterns;  that  manufacturer  should 
furnish  patterns  to  a  certain  amount,  and  the  dealer  should  pay 
for  them  half  in  cash  and  half  by  interest  bearing  standing  credit; 

1  that  dealer  should  pay  for  all  other  goods  ''purchased"  from  man- 
ufacturer before  the  fifteenth  of  the  succeeding  month;  that  old 
patterns  might  be  exchanged  for  new  ones,  but  not  "in  payment 
for  goods  ordered  prior  to  the  time  of  return;"  that  dealer's  failure 
to  keep  in  stock  at  least  three  hundred  dollars  worth  of  patterns 
should  entitle  the  manufacturer  to  declare  the  contract  forfeited, 
and  the  standing  credit  due;  that  either  party  might  terminate  the 
contract  after  a  year,  on  three  months'  notice,  and  that,  if  so  ter- 
minated, the  dealer  should  have  the  right  to  return  all  patterns  on 
hand  to  manufacturer  and  receive  seventy  five  per  cent  of  the 
price  paid  therefor.  Held,  a  contract  of  sale  and  not  a  contract  on 
"sale  or  return." 

Loss  OF  GOODS  BY  FIRE.  The  loss  by  fire  of  goods  obtained  and 
partly  paid  for  under  a  contract  which  obligated  one  party  to 

2  exchange  other  goods  for  them,  and,  under  certain  conditions,  to 
accept  and  pay  a  certain  price  for  them,  does  not  relieve  the  other 
party  from  liability  to  pay  the  balance  due. 

Appeal  from  Dallas  District  Court — Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  May  11,  1898. 

The  plaintiff  and  defendant  executed  the  following 
agreement  in  writing:  "Articles  of  Agreement  between 
the  Butterick  Publishing  Co.,  Limited,  and  CD.  Bailey, 


May  1898  [    Butterick  Pcblishinq  Co.  v.  Bailey.  327 

of  Adel,  Iowa.  This  agreement,  made  this  24th  day  of 
April,  1894,  between  the  Butterick  Publishing  Co.,  Lim- 
ited, of  the  first  part,  and  G  D.  Bailey,  of  the  second 
part,  witnesseth:  That  the  said  Butterick  Publishing 
Co.,  Limited,  for  the  consideration  hereinafter  men- 
tioned, agree  to  grant,  and  do  hereby  grant,  to  the  party 
of  the  second  part,  the  right  to  act  as  special  agent  for 
the  sale  of  their  patterns  in  the  town  of  Adel,  state  of 
Iowa,  for  the  term  of  one  year  from  date,  and  upon  the 
following  conditions:     Said  party  of  the  second  part 

agree  that will  at  all  times  give,  or  cause  to  be  given 

(by  a  lady  attendant),  proper  attention  to  the  sale  of 
the  patterns.  Said  party  of  the  second  part  also  further 
agrees  that  he  will  advertise,  with  advertising  matter 
which  shall  be  ordered  by  party  of  the  second  part  from 
party  of  the  first  part,  at  such  times  as  shall  be  thought 
advisable  by  said  Butterick  Publishing  Co.,  Limited,  to 
the  amount  of  twenty  (20)  dollars  per  annum.  Neglect  to 
perform  this  obligation  shall  work  a  forfeit  of  the  right 
to  return  the  patterns  for  money  at  the  final  closing  of 
this  agreement.  Said  Butterick  Publishing  Co.,  Lim- 
ited, agree  to  furnish  said  party  of  the  second  part  with 
advertii^ing  matter,  at  their  present  prices  for  the  same, 
for  the  purpose  of  such  advertising.  Said  party  of  the 
second  part  agree  to  pay  all  expenses  incurred  in  the 
transportation  of  goods,  and  further  agree  to  pay  to  the 
Butterick  Publishing  Co.,  Limited,  for  patterns  to  be 
furnished  by  them,  the  sum  of  one  hundred  and  fifty 
(150)  dollars,  as  follows-:  Twenty-five  (25)  dollars  on 
signing  contract;  balance  on  or  before  July  1,  1894. 
And  in  consideration  that  said  party  of  the  second  part 
agree  to  keep  not  less  than  three  hundred  (300)  dollars 
value  in  patterns  at  wholesale  rates  (40  per  cent,  of 
retail  prices)  on  hand  for  sale  at  all  times  during  the 
time  this  agreement  shall  remain  in  force,  the  party  of 
the  first  part  agree  to  grant,  and  do  hereby  grant,  to  th(: 
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eaid  party  of  the  second  part  a  standing  credit,  which 
shall  continue  during  the  time  this  agreement  shall 
remain  in  force,  to  the  amount  of  one  hundred  and 
fifty  (150)  dollars.  This  credit  shall  bear  interest  at  the 
rate  of  four  per  cent,  per  annum  during  the  whole  time 
this  contract  shall  continue,  which  interest  shall  be 
paid  by  party  of  the  second  part  to  party  of  the  firet  part 
eemi-annually  on  January  1st  and  July  1st  of  each  year; 
and  no  exceed  of  credit  over  the  amount  above  specified 
shall  be  demanded.  Said  party  of  the  second  part  also 
agree  to  pay  for  any  and  all  other  goods  purchased  from 
the  said  Butterick  Publishing  Co.,  Limited,  promptly  on 
or  before  the  15th  day  of  the  month  succeeding  the 
month  in  which  the  purchase  is  made.  It  is  also 
expressly  stipulated  and  agreed  that  if,  at  any  time,  the 
party  of  the  second  part  shall  not  make  the  monthly 
payment  as  herein  provided,  said  Butterick  Publishing 
Co.,  Limited,  may,  at  their  option,  without  further 
notice,  make  a  sight  draft  on  the  party  of  the  second 
part  for  the  amount  due;  and  in  case  of  neglect  or 
refusal  to  pay  such  draft  said  Butterick  Publishing  Co., 
Limited,  may  declare  this  contract  forfeited,  and  at  an 
end;  and,  in  case  the  interest  of  the  party  of  the  firet 
part  shall  be  neglected  by  the  party  of  the  second  part 
to  the  extent  that  no  payment  shall  be  made  for  the 
term  of  three  months,  then  said  party  of  the  second  part 
shall  forfeit  all  right  to  return  patterns  either  for 
exchange  or  otherwise,  ahd  said  party  of  the  first  part 
shall  be  relieved  of  all  responsibility  to  party  of  the  sec- 
ond part  in  all  matters  pertaining  to  this  agreement. 
Said  Butterick  Publishing  C5o.,  Limited,  or  any  party 
delegated  by  them,  shall  be  allowed  to  examine  and 
take  account  of  pattern  stock  at  any  time  they  may  so 
desire  to  do;  and  if  at  any  time  between  March  1st  and 
July  let,  or  between  September  1st  and  January  1st,  of 
any  year,  said  stock  of  patterns  shall  be  found  to  be  in 
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amount  less  than  the  amount  hereinabove  specified, 
then  the  above-specified  standing  credit  in  current 
funds,  shall  be  due  to  the  party  of  the  first  part  from 
party  of  the  second  part  and  the  amount  hereinabove 
specified — one  hundred  and  fifty  (150)  dollars— shall  at 
once  be  paid  by  the  party  of  the  second  part  to  the  party 
of  the  first  part,  and  said  party  of  the  first  part  shall  be 
relieved  from  all  obligations  to  continue  a  standing 
credit  to  the  party  of  the  second  part,  and  this  contract, 
at  the  option  of  the  party  of  the  first  part  shall,  in  all  its 
provisions,  be  null  and  void,  and  said  party  of  the  first 
part  shall  be  relieved  from  any  obligation  to  exchange 
or  redeem  the  stock  of  patterns  said  party  of  the  second 
part  may  have  on  hand.    In  case  said  party  of  the  sec- 
ond part  shall  perform  his  agreement  as  specified,  then 
said  party  of  the  first  part  agree  to  allow  said  party  of 
the  second  part  to  return  old  patterns  in  exchange  for 
new  ones,  at  the  following  rate  and  on  the  following 
conditions:     Said  party  of  the  first  part  shall  allow 
said  party  of  the  second  part  to  exchange  patterns  pur- 
chased under  this  agreement  at  the  rate  of  nine-tenths 
the  sum  paid  for  them;  but  they  shall  not  be  returnable 
in  payment  for  goods  ordered  prior  to  the  time  of 
return;  nor  shall  they  be  exchangeable  for  other 
goods  than  patterns;  nor  shall  this  rate  of  exchange 
apply  on  goods  bought  prior  to  date  hereof.      And, 
further,  the  patterns  must  have  been  procured  direct 
from  the  party  of  the  first  part,  and  not  through 
any  other  party,  unless  by  written  permission;  and  if 
any  patterns  shall  have  been  stamped  or  marked  (other- 
wise than  by  mark  affixed  by  party  of  the  first  part  at 
the  time  of  sale)  wet,  opened,  or  in  any  way  damaged 
or  defaced,  then  they  shall  not  be  returnable.     This 
agency  for  the  sale  of  patterns  manufactured  by  party 
of  the  first  part  shall  not  be  removed  by  party  of  the 
second  part  from  its  original  business  location,  or 


330  BuTTERioK  PcBLiSHiNQ  Co.  V.  Bailet.    [105  lowa 

assigned  to  other  parties,  nor  shall  any  other  patterns 
than  those  manufactured  by  the  party  of  the  first  part 
be  sold  by  the  party  of  the  second  part,  without  the 
written  consent  of  the  Butterick  Publishing  Co.,  Lim- 
ited. Thie  contract  shall  remain  in  force  for  the  term  of 
one  year  from  date,  and  thereafter  continue  until  it 
shall  have  been  terminated,  in  the  following  manner: 
At  any  time  after  the  expiration  of  one  year  either  party 
desirous  of  terminating  this  contract  may  give  the 
other  three  months'  notice,  in  writing,  of  a  desire  to  do 
so;  and  upon  the  expiration  of  the  three  months  follow 
ing  such  notice,  whether  given  by  party  of  the  first  part 
or  by  party  of  the  second  part,  all  patterns  held  by  party 
of  the  second  part  shall  be  returned  to  the  party  of  the 
first  part  at  their  general  oflQce  in  New  York,  with  a  bill 
of  the  same.  Failure  or  neglect  to  return,  at  the  time 
above  specified,  all  the  returnable  patterns  said  party 
of  the  second  part  may  have  on  hand  shall  relieve  the 
party  of  the  first  part  from  all  responsibility  in  the 
matter  of  exchange  or  allowance  in  consideration  of  the 
return  of  such  patterns,  and  the  party  of  the  first  part 
may  sue  for  and  collect  any  sum  owing  by  party  of  the 
second  part,  without  taking  into  consideration  the  pat- 
tern stock  said  party  may  have  on  hand.  But,  in  case 
the  stipulations  above  specified  shall  be  duly  performed 
by  the  party  of  the  second  part,  and  the  patterns  shall 
be  returned  to  the  party  of  the  first  part  at  their  general 
offices  in  New  York,  within  one  week, — either  before  or 
after, — ^the  time  above  designated  as  the  time  of  return, 
and  if  the  provisions  of  this  contract  shall  have  been 
duly  performed  by  the  party  of  the  second  part,  then 
said  party  of  the  first  part  agrees  to  pay  to  the  party  of 
the  second  part  in  current  funds  within  thirty  days  from 
the  time  of  the  delivery  to  them  of  said  patterns,  sev- 
enty-five per  cent,  of  the  amount  paid  for  same;  but  the 
patterns  thus  returned  must  have  been  procured  direct 
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from  the  party  of  the  first  part,  and  not  through  any 
other  party;  and,  if  any  patterns  shall  have  been 
stami>ed  or  marked  (otherwise  than  by  mark  affixed  by 
party  of  the  first  part  at  time  of  sale)  wet,  opened,  or 
in  any  way  damaged  or  defaced,  then  they  ehaJl  not 
be  returnable.  In  witness  of  this  agreement  we  have 
hereunto  signed  our  names  this  twenty-fourth  day  of 
April,  1894.  Done  at  Adel,  state  of  Iowa.  The  Butter- 
ick  Publishing  Co.,  Limited,  per  H.  A.  Steams.  C.  D. 
Bailey."  The  petition  shows  that  in  pursuance  of  the 
agreement  plaintiff  delivered  to  defendant  patterns  at 
wholesale  rate,  of  the  value  of  three  hundred  dollars, 
receiving  therefor  one  hundred  and  fifty  dollars,  and 
extended  to  defendant  a  standing  credit  for  one  hun- 
dredred  and  fifty  dollars,  according  to  the  terms  of  the 
contract;  that  defendant  has  violated  the  terms  of  the 
agreement  by  neglecting  to  keep  on  hand  patterns  as 
agreed;  that  he  has  permitted  the  patterns  to  become 
damaged  and  destroyed  by  fire,  and  has  renounced  his 
obligations  under  the  contract;  and  judgment  is  asked 
for  the  amount  of  standing  credit  given  to  defendant, 
vv^ith  interest  thereon.  Defendant  demurred  to  the  peti- 
tion, which  demurrer  the  court  overruled,  and  there- 
upon the  defendant  filed  an  answer  and  counterclaim, 
to  each  of  which  the  plaintiff  demurred,  and  the 
demurrer  as  to  both  was  sustained.  Defendant  electing 
to  stand  on  his  answer  and  counterclaim,  judgment  was 
entered  for  plaintiff,  and  the  defendant  appealed. — 
Affirmed. 

White  &  Clark  for  appellant. 
Shortley  &  Ilarpel  for  appellee. 

Granger,  J. — I.  Noticing  first  the  demurrer  to 
the  petition,  appellant  states  the  questions  to  be  con- 
sidered as  follows;    "(1)  Whether  the  contract  set  out 


332  BuTTBRiOK  PuBLiSHiiTQ  Co.  V.  Bailby.    [105  lowa 

in  the  petition  expresses  or  implies  a  sale  of  goods  to 
Mr.  Bailey.  (2)  Whether  any  contingency  has  happened 
that  renders  Mr.  Bailey  liable  to  pay  plaintiff  any  sum 
on  account  of  the  goods."  A  significant  feature 
1  of  the  contract  is  this:    That  throughout  its  pro- 

visions there  are  none  that  justify  a  conclusion 
that  the  patterns  are  to  be  taken  by  defendant,  and 
sold,  and  the  proceeds  of  the  sales  to  be  accounted  for 
to  the  plaintiff.  The  agreement  was  that  the  defend- 
ant should  act  as  special  agent  in  the  sale  of  the  pat- 
terns; that  plaintiff  should  furnish  patterns  to  a 
certain  amount,  and  defendant  should  pay  for  them 
one-half  in  a  specified  time,  and  receive  a  sUm^jng 
credit  for  the  other  half,  which  credit  was  to  b^W IMer- 
est.  The  meaning  of  the  contract  is  that  defendant 
should  be  the  agent  to  sell  patterns  furnished  by  plain- 
tiff, he  (defendant)  to  pay  for  the  same,  and  sell  on  his 
own  account.  While  the  parties,  for  certain  purposes, 
treat  the  relationship  as  that  of  principal  and  agent, 
the  obligations  under  the  contract  depend  upon  its 
conditions  and  terms.  As  we  read  the  contract,  pat- 
terns furnished  by  plaintiff,  and  paid  for  under  the 
terms  of  the  contract,  passed  entirely  from  the  right 
or  control  of  plaintiff,  so  that  it  could  have  no  claim 
thereto,  absolute  or  contineent  The  right  of  return 
was  optional  with  defendant.  While,  in  the  part  of 
the  contract  providing  for  its  termination,  it  is  stated 
that  when  the  notice  is  given  all  patterns  held  by 
party  of  the  second  part  shall  be  returned  to  party  of 
first  part,  the  entire  provision  on  the  subject  shows  that, 
while  plaintiff  must  receive  and  pay  for  them,  when 
properly  returned,  defendant's  neglect  or  refusal  to 
return  them  gave  to  plaintiff  no  right  except  exemption 
from  paying  therefor  under  the  stipulation  for  a  return. 
There  is  what  is  called  a  contract  "on  sale  or  return," 
which  Judge  Story  defines  as  an  "agreement  by  which 
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goods  are  delivered  by  a  wholesale  dealer  to  a  retail 
dealer  to  be  paid  for  at  a  certain  rate,  if  sold  by  the 
latter;  and,  if  not  sold,  to  be  returned."  Story,  Sales, 
section  249.  .  See  21  Am.  &  Eng.  Enc.  Law,  518,  and 
authorities  cited.  It  is  thought  by  appellee  that  the 
transaction  comes  within  such  a  rule,  but  we  think  its 
conditions  are  different,  and  indicate  more  conclusively 
a  sale  to  the  defendant.  Except  in  view  of  a  termina- 
tion of  the  contract,  there  is  no  right  of  return  in  this 
case,  as  in  the  cases  contemplated  by  the  rule  as  to 
contracts  on  sale  or  return ;  but  the  contract  merely 
gives  the  right  to  return  old  patterns  in  exchange  for 
new  ones,  and  the  patterns  so  returned  for  exchange 
are  designated  as ''patterns  purchased  under  this  agree- 
ment." It  is  also  provided  that  patterns  so  returned 
"shall  not  be  returnable  in  payment  for  goods  ordered 
prior  to  the  time  of  return."  This  provision  is  signifi- 
cant, and  means  that  patterns  of  a  particular  purchase 
are  not  returnable  in  payment  of  that  purchase,  but, 
when  returned,  they  must  be  exchanged  for  other  pat- 
terns. The  provision  for  return  in  case  of  a  termination 
of  the  contract  is  simply  one  of  a  re-purchase  by  pay- 
ing a  specified  sum  therefor,  and  not  as  a  return  of  prop- 
erty belonging  to  the  plaintiff.  This  thought  has  strong 
support  in  language  used  in  Warder  v.  Hoover,  51  Iowa, 
491.  Parmalee  &  Hurd  received  from  Warder,  Mitchell . 
&  Co.  certain  "extras"  to  be  sold  on  commission,  with 
the  right  to  return  them  if  unsold;  but  they  were 
required  to  pay  for  them  on  delivery  In  the  opinion 
it  is  said:  "Where  the  agreement  is  that  goods  are  to 
be  paid  for  in  cash  on  delivery,  and  the  goods  are  deliv- 
ered, it  appears  to  us  that  there  is  a  sale,  whether 
the  payment  is  made  or  not.  The  condition,  as  in  this 
case,  that  they  may  be  returned  if  not  sold,  is  a  condi- 
tion that  the  sellers  will  re-purchase."  This  case  is 
even  stronger  in  support  of  the  transaction  being  a  sale, 
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far  there  was  not  only  to  be  a  payment  for  the  patterns, 
but  there  was  no  right  of  return  merely  because  there 
was  no  sale.  There  is  no  right  of  return  in  this  case 
except  for  exchange,  only  upon  a  termination  of  the 
contract,  and  then  to  be  paid  for  by  the  plaintiff.  We 
think  the  conclusion  that  the  transaction  was  a  sale 
is  not  to  be  avoided.  If  there  was  a  sale,  the  answer  to 
appellant's  second  query,  whether  there  is  a  con- 
tingency that  renders  defendant  liable,  is,  that  his 
acknowledged  breach  of  the  contract  renders  him  liable 
for  the  credit  extended  him  under  the  contract;  that  is, 
to  pay  the  balance  of  the  purchase  price  of  the  patterns 
received. 

II.     The  answer  to  the  petition  admits  the  con- 
tract, and  that  he  received  the  patterns,  paying  thereon 
one  hundred  and  fifty  dollaivs,  and  received  credit  of 
one  hundred  and  fifty  dollars,  as  provided  in  the 
2  contract.    It  is  then  alleged  that  in  October,  1894, 

without  fault  on  his  part,  the  stock  of  patterns 
was  accidentally  destroyed  by  fire,  because  of  which 
the  patterns  were  not  returned.  By  way  of  counter- 
claim the  answer  pleads  the  advance  payment  of  the 
one  hundred  and  fifty  dollars,  and  seeks  to  recover  the 
seventy-five  per  cent,  thereof  to  which  he  would  be 
entitled  if  he  returned  the  patterns  under  the  contract. 
A  demurrer  to  both  the  answer  and  counterclaim  was 
sustained,  and  the  correctness  of  the  ruling  us  now  for 
consideration.  On  this  branch  of  the  case  reliance 
seems  to  be  placed  on  the  fact  of  the  destruction  of  the 
patterns  by  fire,  so  they  could  not  be  returned;  and  the 
rule  is  invoked  that,  where  property  is  taken  under  an 
agreement  to  re-deliver  it,  and  it  is  destroyed  without 
the  fault  of  the  one  taking  it,  he  is  absolved  from  his 
obligation;  as  where  one  who  charters  a  vessel  under 
an  agreement  to  return  it,  and  it  is  destroyed  without 
his  fault,  he  is  excused  from  his  obligation.     Young  v. 
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Leary,  135  N.  Y.  569  (32  N.  E.  Eep.  607).  See,  also, 
Seevers  v.  Gahel,  94  Iowa,  75,  and  Norton  &  Co.  v. 
Melick,  97  Iowa,  564.  This  case  is  far  from  being  in  line 
with  those  quoted,  or  applicable  to  the  rule  invoked  by 
appellant.  In  the  last-cited  ca®e  the  ownership  of  the 
property  was  reserved  to  the  company  with  right  of 
poeeession,  and  the  contract  was  held  to  be  one  of 
agency.  Seevers  v.  Gabel  is  a  case  where  property  was 
leased,  and  presents  no  such  question  as  this  case.  Our 
consideration  of  the  demurrer  to  the  petition  practically 
disposes  of  this  branch  of  the  case.  Defendant  pur- 
chased and  owned  the  patterns.  The  plaintiff,  under 
certain  conditions,  was  obligated  to  exchange  other 
patterns  for  them,  and,  under  certain  conditions,  to 
accept  and  pay  a  certain  price  for  them.  It  is  nowhere 
provided  that  defendant's  misfortune  in  the  loss  of 
them  should  create  any  liability  on  the  part  of  plaintiff. 
The  judgment  will  stand  affirmed. 


Aaron  Burgher,  Jr.,  Appellant,  v.  The  Chicago,  Rook       '^ 
Island  &  Pacific  Railway  Company. 

Carriers:  contracts.  A  shipping  contract  by  which  the  shipper 
agrees, in  consideration  of  the  advantage  of  the  lower  of  two  rates 
of  shipment  that  the  stock  Is  to  be  loaded  and  unloaded  and  fed 

1  by  the  shipper  or  his  agent,  and  that  the  company  shall  not  be  lia- 
ble for  any  injury  in  loading  or  unloading  by  delay  of  trains  except 
those  occurring  by  gross  negligence,  is  valid  under  Kansas  act, 
March  6, 1883,section  13,  providing  that  no  railway  company  shall 

5  be  permitted,  except  as' otherwise  provided  by  regulation  or  order 
of  the  board  of  railway  commissioners  created  by  such  act,  to 
change  or  limit  its  common  law  liability  as  common  carriers  and 
under  an  order  by  such  board  providing  that  where  any  railway 
company  has  two  rates  for  the  shipment  of  freight,  the  lower  rate 
is  to  apply  when  the  common  law  liability  is  limited,  it  shall  be 
lawful  for  such  company  to  change  or  limit  its  common  law  lia- 
bility in  such  manner  as  may  be  specified  by  the  termaof  the  con- 
tract, providing  that  it  shall  not  be  relieved  from  any  liability  on 
account  of  the  negligence  of  the  company. 
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Damagvs.  An  owner  of  live  stock,  who  undertakes  to  oversee  the 
transportation  of  such  stock,  and  to  attend  to  loading,  unloading, 

6  feeding  and  watering  it,  cannot  recover  for  any  injury  occasioned 
by  his  own  fault,  even  though  the  contract  does  not  relieve  the 
company  from  liability. 

Agency:  authority  of  agent.  Evidence  that  the  agent  at  the  rail- 
2    road  station  informed  the  shipper  of  the  rates  made  by  the  general 

freight  agent  between  two  other  stations,  and  told  him  his  under- 
8  standing  of  the  time  and  connection  of  trains  between  those  sta- 
4    tions,  is  not  sufficient  to  establish  the  authority  of  that  agent  to 

contract  for  the  shipping  of  freight  between  those  stations. 

Evidence:    parol  variancr.    Evidence  as  to  oral  communications 
2    by  a  station  agent  to  a  shipper  of  cattle,  prior  to  the  execution  of 
8    a  written  contract  for  their  shipment,  is  inadmissible  in  the  absence 
of  fraud  or  mistake. 

Appeal  from  Davis  District  Court.— Ho^.  F.  W.  Eich- 

BLBBRGER,  Judge. 

Wednesday,  May  11, 1898. 

Action  in  equity  to  peform  a  conftraet  for  the  ship- 
ment ot  cattle,  and  to  recover  damages  for  aoi  alleged 
breach  thereof.  De<?ree  was  rendered  reforming  the 
contraot  in  one  of  the  particulaTs  prayed,  and  judg- 
ment entered  dismissing  plaintiff's  i)etition.  Pladntifl 
ai)peals. — Affirmed. 

Payne  &  Sotvers  for  appellant. 

Carroll  Wright  and  S.  S.  Carruthers  for  appellee. 

Given,  J. — I.     The  pleadings  and  proofs  are  some- 
what lengthy,  and  need  not  be  set  out  in  full.     The  fol- 
lowing is  a  sufficient  statement  thereof  for  an  unde-r- 
stajiding  of  the  issues  to  be  considered:    Agra, 
1  Kan.,  Ellis,  Neb.,  and  Center\ille,  Iowa,  are  sta- 

tions on  defendant's  railway.  Some  days  prior 
to  September  9,  1895,  the  plaintiff,  contemplalting  the 
shipment  of  one  car  load  of  cattle  from  Agra  and  one 
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from  ElKs  to  Centerrille,  called  upon  the  defendant's 
station  agentt  at  Ellis  for  tenns  upon  wMch  tlie  cattle 
would  be  shipped  over  the  defendant's  road.  There 
being  another  line  over  whiich  defendant  could  ship,  he 
evidently  desired  to  avail  himself  of  the  competition  and 
to  secure  the  most  f avoraible  'terms.  The  defendant  had 
in  force  two  i^ates  for  the  sihipment  of  this  class  of 
freight,  the  high^eir  rate  to  apply  where  no  limitation  of 
the  strict  coanmon-law  Idability  of  the  carrier  was  made, 
anfd  the  lower  rate  to  apply  when  such  Ualbility  was 
limited.  Said  agent  at  Ellis  commundcated  by  wire 
with  defendant's  general  freight  agent  as  to  the  raites 
that  would  be  allowed  to  plaintifl  from  Ellis  and  from 
Agnai,  anid  informed  the  plaintifif  of  the  answer.  On  the 
mioaming  of  September  9,  1895,  the  car  load  of  cattle  at 
Agra  was  loaded  and  shipped,  one  Ed  Burgher  being 
carmed  on  the  train  on  a  shij^per's  pass  as  the  person 
baving  chjaarge  of  the  cattle.  On  the  evening  of  the 
same  day  the  cattle  at  Ellis  were  loaded  and  carried 
hence  in  a  fast  freight  train,  the  plaintifif  being  on  the 
Ixain  and  in  dharge  of  said  cattle.  The  car  load  of  cattle 
from  Ellis  arrived  at  Centerville  on  time  and  in  good 
order,  but  the  oar  load  from  Agra  did  not  arrive  at  Cen- 
terville until  about  five  o'clock  p.  m.,  September  lltlu 
These  cattle  from  Agra  were  not  fed  or  watered,  or  the 
milch  cows  milked,  while  on  'the  road,  in  consequence 
of  which  they  were' materially  depieciated  in  value,  and 
it  is  for  this  depreciation  that  plaintiff  seeks  to  recover 
damages. 

II.  Plaintifif  alleged  and  introduced  evidence  tend- 
ing to  show  that  he  had  entered  into  an  oiral  contract 
with  the  defendant's  agemt  at  Ellis  for  the  shipment  of 
both  cars  of  cattle;  that  it  was  agreed  that  the  car  from 
Agra  would  be  sihipped  so  as  to  reach  Ellis  on  the  even- 
ing of  the  ninth,  in  time  to  be  taken  into  the  fast  freight 
train  in  which  the  car  from  Ellis  was  carried,  so  that 
Vol.  105  la— 22 
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pladntiflf  could  aceompaaiy  both  cars,  and  so  tbat  th^y 
would  arrive  at  Centerville  on  the  time  of  that  train, 

without  "the  necessity  of  feeddn'g,  wiatering^  oo' 
2  milking  on  the  way.     The  defendant  denies  that 

its  agent  at  Ellis  had  authority  to,  or  did,  make 
and  contract  for  the  shipment  of  the  cattle  from  Agra, 
and  denies  that  he  had  authority  to,  or  did,  nuake  any 
other  eontnact  for  the-^pment  from  Ellds  than  the  one 
made  in  writing.  It  appears  that  on  the  ninth  of  Sep- 
tember, and  before  the  shipment  of  the  cattle  from  Ellis, 
the  plaintiff,  as  owner  and  shipper,  and  the  defendant, 
by  its  station  agent  at  Ellis,  executed  a  written  contract 
for  the  shipment  from  Ellis.  It  also  appears  that, 
before  the  shipment  of  the  cattle  from  Agra,  Ed 
Burghei'  amd  the  defendant,  by  its  station  agent  at 
Agra,  executed  a  like  written  contract  for  the  shipment 
of  the  cattle  from  Agra.  Api>ellaiit  contends  thatt  Ed 
Burghei*  Iiad  no  aiuthoritjr  to  execute  siaid  last-named 
contract,  and  prays  that  the  same  be  reformed  by  insert- 
ing the  plaintiff's  name  as  the  owner  and  the  shipper  of 
the  cattle.  The  district  court  &o  reformed  said  con- 
tract, and  of  this  the-  defenda/nt  does  not  complain. 
Tins  reformation  is  manifestly  correct.  Therefore,  that 
( ontract  will  be  oon{?idered  as  if  the  name  of  the  plain- 
tiff appeared  therein  as  owner  and  shiii>per.  We  are  in 
no  doufet,  from  all  the  circumstaniec^s,  especially  from 
the  correspondence  'by  wire  thiat  passed  between  plain- 
tiff and  Ed.  Burgher  on  the  eiglith  aJi'd  ninth  of  Septem- 
ber, that  Ed  Burglior  was  autliorized  to  represent  the 
pflaiintiflf  in  paying  for  and  shipping  the  cattle  from 
Agra,  and  that  instead  of  executing  the  shipping  con- 
tract in  Ms  o^Ti  name  he  should  have  executed  it  for 
and  in  the  name  of  the  plaintiff.  It  is  not  claimed  that 
any  oral  contract  was  made  after  the  execution  of  these 
written  contracts,  and  it  is  clear  that  whatever  was  said 
beween  the  plaintiff  and  the  agent  at  Ellis  as  to  the 
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terms  of  the  ehipinente  was  said  prior  to  the  execution 
of  the  written  contracts.  Therefore  the  district  court 
properly  held  'tihat  im  the  absence  of  frau-d  or  mistake, 

-  evidence  as  to  said  oral  communications  was 
3  imadanlBsible.    We  may  say,  further,  that,  even 

if  said  declaja.tions  were  cami)etent,  we  think 
they  fail  to  show  authority  in  the  agent  at  Ellis  to  con- 
tract  for  the  shipment  from  Agiia,  or  that  he  did  so  eon- 
tract,  '  AH  that  'he  did  was  to  inform  the  plaintiff  of  the 
rates  given  by  the  general  freight  agent,  which  were 
tfhe  rates  at  which  the  sfhipments  were  made;  also  to 
inform  him  of  his  uniderstanding  as  to  the  time  and 
connection  of  trains. 

III.  With  respect  to  the  authority  of  Ed  Burgher, 
it  appears  that  the  plaintiff  was  not  at  Agra,  and  had 
no  personal  communications  with  the  defendant's  agf^nt 
at  that  station  in  regard  to  tOie  shipment.  The  cattle 
were  brought  in  and  loaded  by  a  Mr.  Fauts,  for  the 
plaintiff.  Ed  Burgher,  twenty  years  of  age,  a  nephew 
of  the  plaintiff,  who  resided  with  the  plainitifif  in  Iowa, 
was  at  Agra,  on  a  visit,  and  with  plaintiff's  permission 
was  to  return  to  Iowa  with  the  cattle  on  a  shipper's 
pass.  There  seems  to  have  been  some  delay  in  the 
receipt  odf  the  money  with  which  the  Agra  cattle  were 
to  be  paid  for,  and  on  September  8th  and  9th  telegi^ams 
passed  between  Ed  Burgher,  at  Agra,  and  the  plaintiff, 
at  Ellis,  as  follows:  On  the  eighth  Ed  Burgjher  wired 
plaintiff:  "Money  has  not  come.'*  Plaintff  answered: 
"Tell  one  man  to  stay  with  cattle.  Pay  his  expenses. 
If  money  not  there  morning,  I  will  he  there  to-morrow." 
Ed  Burgher  answered:  "Money  has  not  come.  Oattle 
here.''  Plaintiff  replied:  "Money  was  expressed  yes- 
terday from  Beatrice.  If  no't  satisfied,  answer."  On 
the  nin*h  Ed  Burgher  answered:  "Oattle  paid  for. 
Will  come  on  96  this  morning."  These  messages  were 
transmitted  and  received  by  the  defendant's  agents  ait 
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Agra  «and  Ellis.  Plaintiff  must  hiave  known  that  the 
cattle  were  moit  to  be  shipped'  from  Agra  until  a  eon- 
tract  was  signed,  aiud  that  the  agent  at  Agra  wouldi 
und'epstand  froon  said  messages  that  Ed^  Burgher  was 
Oicting  for  the  owner.  There  is  no  claim  th«at  the  agent 
at  Agra,  who  aHooie  could  contract  for  the  shipment 
from  that  point,  did  make  any  other  contract  than  'that 
expressed  in  the  writing.    The  plaintiflE  asks  that 

4  said  wriiiten  eontraict  be  reformed  so  as  to  express 
the  agreement  as  alleged  to  have  been  orally 

made  with  tihe  agent  at  Ellis,  but,  in  view  of  the  con- 
clusion already  announced'  with  respect  to  that  alleged 
contnaict,  such  reformation  cannot  be  granted.  We  are 
clearly  of  the  opinion  that  the  rights  of  ^the  parties  as 
to  the  damages  claimed  must  be  measured  by  the  writ- 
ten contract  under  which  the  shipment  from  Agra  was 
made,  reformed  only  by  inserting  the  name  of  the  plain- 
tiflf  as  owner  and  shipper  of  the  cattle. 

IV.    We  niow  inquire  whether,  under  the  written 

contract  as  thus  reformed,  the  defendant  is  liable  for 

the  damages  caused  to  the  cattle  shipped  from  Agra 

because  of  their  not  having  been  fed,  watered,  and 

milked  while  in  transit.    Said  contract  provides : 

5  "That,  for  and  in  consideration  of  rates  named 
and  privileges  a1>ove  enumerated,  the  said  Aron 

Burgher,  Jr.,  agrees  to  ship  one  oar  of  cattle  (29  head, 
more  or  less)  from  Agra,  Kas.,  to  Centerville,  Iowa,  and 
said  railway  company  agi^ees  to  receive  and  haul  the 
same."  Immediately  following  this,  said  contract  pro- 
vides as  follows:  "Whiich  stock  is  to  be  loaded  and 
unloaded,  watered^  and  fed  by  the  said  Ed  Burgher 
(Aron  Burgher,  Jr.),  or  his  agent.  And  in  consideration 
of  free  transportation  for  one  person,  here»by  given  by 
said  railway  company,  such  person  to  aKrcompany  the 
stock,  it  is  agreed  that  the  car  containing  the  stock  of 
said  Burgher  is  in  sole  charge  of  said  person  or  his 
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agents,  for  the  purpose  of  attention  and  protection  of 
stock  while  in  transit,  ajidi  the  company  assumes  no 
responsibility  for  safe'ty  to  stock  in  charge  of  shipper 
or  'his  agents,  whether  from  theft,  heat,  jumping  from 
cair,  injury  in  loiding  or  unloading,  injury  or  damage 
whicJh  stock  may  do  to  themselves,  or  wliich  may  arise 
from  the  reasonable  delay  of  trains,  or  from  any  other 
cause,  or  accident  or  injury,  except  ^those  occurring  l)y 
gross  negligen'ce  of  the  company/'  The  rate  named 
was  the  lower  rate  allowed  when  liaibility  was  limited. 
There  is  no  provision  in  the  contract  as  to  Vhe  train  or 
roultes  by,  or  the  time  in  which,  the  cattle  should  be 
carried.  It  is  undisputed  that,  if  that  part  of  the  con- 
tract quoted  above  is  to  control,  the  defendanit  is  not 
liable  for  the  daanage  cau'sed  to  the  cattle  for  want  of 
feed,  water,  and  milking.  Plaintiff  contends  that  that 
part  of  said  contract  is  in  violation  of  the  constitution  of 
the  state  of  Nebraska  and  the  statutes  of  Kansas,  and 
is  therefore  invalid.  As  we  find  that  the  only  con  tract 
made  for  the  shipment  of  the  catltle  from  Agra  was  made 
in  Kansas,  we  need  not  inquire  as  to  the  provisions 
of  the  constitution  of  Nebraska,  The  statute  of  Kansas 
and  the  order  of  its  boaird  of  railway  commissioners  are 
admitted  to  be  correctly  set  out  in  the  answer.  Section 
13  of  the  act  approved  March  6, 1883,  creating  the  board 
of  railroad  commissioners,  is  as  follows:  "No  railroad 
company  shall  be  permitted,  except  as  otherwise  pro- 
vide by  regulation  or  order  of  the  board,  to  change  or 
limit  its  common-law  liability  as  a  common  carrier." 
On  Septemlber  1,  1893,  said  board  of  railroad  commis- 
sioners, under  authoT'ity  of  said  section,  promulgated  an 
order  providing  as  follows :  **That  'hereafter  where  any 
railroad  eompany  doing  business  in  the  state  of  Kansas 
shall  have  in  force  two  rates  for  the  shipment  of  any 
class  of  freight  within  «aiid  state,  the  higher  rate  to 
apply  to  such  shipments  w*here  no  limitation  of  the 
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strict  common-law  lia'bility  of  said  railroad  company  is 
miide,  and  the  lower  rate  to  apply  when  such  liability 
is  limited,  it  sihall  be  lawful  for  such,  railway  company, 
by  contract  entered  into 'between  sucl^  company  and  any 
shipper,  to  change  or  limit  its  common-law  liability  in 
suich  manner  and  to  suxrh  extent  as  may  be  specified  by 
the  terms  of  said  contract:  provided,  that  such  contract 
shall  not  relieve  such  railix)ad  company  from  any  liabil- 
ity on  account  of  the  negligence  of  such  company/*  •  As 
already  stiated,  defendant  had  in  force  two  rates,  aand 
this  shipment  was  made  at  the  lower  rate,  and  is  there- 
fore within  the  authority  given  in  this  order.  Appel- 
lant quotes  a  statu'te  of  Kansas  providdng  that  railroads 
shall  be  lia;ble  for  all  damage  to  person  or  property, 
when  done  in  consequence  of  any  neglect  on  the  part  of 
the  railroad  companies.  Surely,  railroad  companies 
aire  lialble  for  ne-glect,  but  the  inquiry  here  is  w'hether 
'Miis  contract  is  valid,  and,  if  so,  whether  under  it  it  was 
the  duty  of  the  defendant  or  of  the  person  in  charge  of 
the  cattle  to  feed,  water,  and  milk  them.  Appellant 
refers  to  section  4032  of  the  Code  of  1873,  which  makes 
it  a  mi-sdemeanor  for  any  railway  company,  owner,  or 
custodian  of  animals  to  confine' the  same  in  cars  for  a 
longer  i)eriod  than  twenty-eight  lon'secutive  hours  with- 
out unloading  for  rest,  waiter  and  feeding,  "unless 
delayed  by  storm  or  other  accidental  cause."  Clearly, 
the  carrier  is  not  liable  in  damages  to  tlie  owner,  where 
the  neglect  is  tliat  of  the  owner  or  cuatodian.  This 
contention  is  fully  answered  in  the  recent  case  of  Grieve 
V.  Railroad  Co.,  104  Iowa,  659.  Section  2074  of  our  Code 
is  as  follows:  "No  contraict,  receipt,  rule  or  regulation 
shall  exemptt  any  railroad  corporation  engaged  in  trans- 
porting persons  or  property,  from  the  liability  of  a  com- 
mon carrier,  or  can-ier  of  pasis-engers,  which  would  exist 
had  no  contract,  receipt,  rule  or  regulation  been  made 
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or  entered  into."  Tlie  contract  in  thalt  case  was  identi- 
cal with  this  as  to  the  care  of  the  cattle  in  transit  In 
that  case  it  is  said :  "But  the  company  had  the  right  to 
employ  the  plaintiff  by  furnishing  him  transportation  to 
aecomimny  the  stock,  load  and  unload,  water,  and  feed 
it;  and  if  he  actually  undertook  to  do  thisi,  and  injury 
was  occasioned  by  his  negligence,  it  is  not  perceived  on 
what  theory  the  carrier  may  Ije  held  responlsiMe.  In 
such  a  ease  damages  resulted,  not  from  any  lack  of  care 
on  the  part  of  the  carrier,  but  from  that  of  the  owner. 
*  *  *  Now,  if  the  owner  undertakes  to  oversee  the 
transportation  of  his  stock  and  to  attend  to  loading  and 
unloading  it,  feeding  and  watering  it,  whether  by  con- 
tract or  voluntarily,  and  it  suffers  injury  through  his 
fault,  he  cannot  recover,  though  the  contract  in  no  way 
relieves  the  company  from  liability.'' 

V.    Accepting  the  written  contract  as  controlling, 
we  now  inquire  whether  the  defendlant  is  lialble  for  the 
d«am*age  caused  to  the  cattle  by  reason  of  their  not  hav- 
ing been  fed,  watered,  and  milked  while  in  tran^ 
6  sit.    Ed  Burgher  was  authorized  by  the  plaintiff 

to  toe  and  was  carried-  on  the  train  with  these 
cattle  on  a  shipper's  paes,  and  as  the  person  in  whose 
sole  charge  the  cattle  were,  "for  the  purpose  of  atten- 
tion and  protection  of  the  stock  while  in  transit."  The 
cattle  were  unloaded  and  kept  in  a  stockyard  all  of  the 
first  night  out,  but  were  ntot  fed,  watered,  or  milked. 
It  does  not  appear  that  Ed  Burgher  at  any  time  askedl 
that  the  cattle  toe  fed,  watered,  or  milked.  The  f aet  is 
that  plaimtiff,  expecting  that  car  to  be  in  the  same  train 
with  the  car  which  he  accompanied,  did  not  furnish 
Bd  Burgtoer  with  money  to  touy  feed,  and  Ed  Burgher 
did  not  ask  the  defendant's  agents  to  furnish  the  feed, 
and  Charge  it  on  the  waybill,  as  he  might  have  done. 
It  is  entirely  clear  that  under  the  contract  the  duty  of 
caring  for  the  cattle  in  these  respects,  was  upon  the 


344  BoGOS  V.  Douglass.  [105  Iowa 


105    844 
123  aoQ 


plaintiff,  and  not  upon  tbe  defendant  No  doubt,  if  the 
Agra  cattle  liad  airived'  in  time  to  be  carried  from  Ellis 
in  the  sam-e  train  with  the  Elli»  cattle,  this  damage 
would  not  haye  resulted;  but  the  defendant  did  not  con- 
tract that  the  Agra  cattle  should  be  so  carried,  and  it 
was  plaintiff's  neglect  that  he  did  not  provide  for  their 
care  in  the  event  of  their  'being  carried  by  a  ddflferent 
train  or  over  a  different  route.  After  a  most  careful 
considerution  of  the  case,  we  reach  the  conclusion  that 
the  judgment  of  tShe  district  court  should  be  affirmed. 


Clendenen  Boggs  v.  Archie  Douglass,  Appellant. 

Cotenancy.    One  tenant  in  common  of  land,  who  ousts  the  other  from 
4    possession,  is  liable  for  the  reasonable  rental  value  of  the  land, 
and  not  merely  for  the  amount  which  he  received  therefor. 

Satisfaction  of  lien.    A  judgment  plaintiff  in  lawful  possession  of 
land  on  which  his  judgment  is  a  lien  has  no  right  to  apply  the 

1  rents  and  profits  derived  therefrom  to  the  satlsfa^^tion  of  such 
judgment  as  against  the  owner  of  such  land  who  is  not  a  judgment 
defendant. 

Jadgrment:    assignment.    The  assignee  of  a  judgment  acquires  no 

2  rights  which  were  not  possessed  by  his  assignor. 

Transfer  to  Equity.    A  motion  to  transfer  to  the  equity  side  of  the 

calendar,  an  action  to  recover  rents  and  profits  of  certain  land,  is 

8    properly  overruled,  where  a  judgment  assigned  to  plaintiff,  which 

is  a  Ten  on  land  andinterposed  as  a  defense,  does  not  constitute 

any  defense. 

Appeal  from  Monroe  District  Court. — Hon.  T.  M.  Feb, 

Judge. 

Wednesday,  May  U,  1898. 

Action  to  recover  rente  and  profite  of  certain  lands. 
The  defendant  alleged  he  held  posseesion  of  one  tract 
under  a  judgment  and  decree  establishing  it  as  a  lien, 
and  ordering  the  sale  thereof,  and  aaked  that  the  rents 
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and  profite  derived  therefrom  be  applied  in  satisfac- 
tion of  the  judgment  This  relief  was  denied  and  he 
appeals. — Affirmed. 

T.  B.  Perry  for  appellant. 
Wm.  A.  Nichols  for  appellee. 

Ladd,  J. — In  Boggs  v.  Douglass,  89  Iowa,  150,  the 
title  to  an  undivided  oue-half  of  the  south  one-half  of 
the  northeast  one-fourth  of  section  32,  in  township  7 
north,  of  range  16  west  of  fifth  principal  meridian,  was 
adjudged  to  be  in  the  plaintiff,  though  subject  to  the 
lien  of  a  judgment  recovered  by  Cassady  against  Wil- 
liam and  Aaron  Hicks,  and  assigned  to  the  defendant, 
and  that  to  the  other  undivided  one-half  thereof  in  the 
defendant.  This  was  one  of  the  judgments  considered 
in  Fordyc^  v.  Hicks,  76  Iowa,  41,  and  established  as  a 
lien  against  this  land  superior  to  plaintiff's  title  in 
Boggs  v.  Douglass,  100  Iowa,  385.  It  may  be  men- 
tioned that  the  plaintiff  acquired  his  title  under  a 
sheriff's  deed  executed  in  June,  1888.  Trimble  obtained 
a  judgment  against  William  and  Aaron  Hicks,  and 
began  proceedings  to  subject  this  land  to  its  payment 
after  an  action  for  the  same  purpose  had  been  com- 
menced by  CJassady.  A  decree  was  entered  as  prayed, 
and  from  the  sale  thereunder  of  Aaron  Hicks'  interest 
therein  the  plaintiff  redeemed  by  virtue  of  a  judgment 
procured  by  him  from  Shaw,  and  received  the  deed  as 
stated.  The  defendant  acquired  title  and  possession  of 
the  land  February  17, 1883,  under  a  deed  from  William 
and  Aaron  Hicks,  declared  fraudulent  in  the  several 

cases  referred  to.  It  will  also  be  observed  that 
1  the  defendant  held  possession  and  denied  the 

plaintiff's  ownership;  thus  ousting  him  as  tenant 
in  common.  See  Boggs  v.  Douglass,  supra.  He  con* 
tinued  in  possession  from  June,  1888,  when  the  plaintiff 
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acquired  title  to  an  undivided  one-half,  up  to  the  begin- 
ning of  this  action.  That  he  muet  account  for  the  rente 
and  profits  of  such  half  interest  is  not  questioned,  but 
it  is  asserted  on  his  part  that  these  should  be  applied  to 
the  satisfaction  of  his  judgment  The  result  of  the 
decree  was  the  establishment  of  the  judgment  as  a  lien 
on  the  land,  the  same  as  though  no  conveyance  had  been 
made  by  Hicks  to  the  defendant,  and  special  execution 
was  ordered  that  the  remedy  might  be  effectual.  In 
such  a  case  the  creditor  obtains  no  advantage  or  lien 
superior  to  that  he  would  have  had  in  event  of  no  con- 
veyance by  the  judgment  defendant  except  in  so  far  as 
acquired  by  greater  diligence  in  bringing  his  action.  In 
other  words,  the  conveyance  was  good  against  the 
whole  world  except  the  creditors  of  the  grantor,  and 
the«e  gained  nothing  thereby,  and  lost  nothing  if  they 
as^serted  their  rights  in  apt  time.  The  question 
involved,  then,  is  whether  a  judgment  plaintiff  in  law- 
ful possession  of  landts  on  which  his  judgment  is  a 
lien  has  the  right  to  apply  the  rents  and  profits  derived 
therefrom  to  the  satisfaction  of  that  judgment  as 
against  the  owner  thereof,  not  a  judgment  defendant. 
The  appellant  bases  his  claim  of  such  right  on  a  sup- 
posed analogy  with  a  mortgagee  in  possession.  Where 
the  common-law  doctrine  prevails,  the  estate  is  vested 
in  the  mortgagee,  and  he  may  take  possession  on  con- 
dition broken  (in  some  of  the  states  before  this  occurs), 
and  apply  the  rents  collected  on  the  mortgage  debt.  1 
Jonesi,  Mortgages,  section  702;  3  Pomeroy,  Equity  Juris- 
prudence, section  1187.  In  Iowa  the  equitable  theory 
prevails,  and  the  title  remains  in  the  mortgagor.  Hall 
r.  Savill,  3  G.  Greene,  37;  Courtney  v.  Carr,  6  Iowa,  238; 
White  V.  Rittenmyer,  30  Iowa,  268;  Code,  section  2922. 
The  mortgage  is  a  mere  lien  or  charge  on  the  land  as 
security  of  the  debt  Newman  v.  De  Lorinwr,  19  Iowa, 
244;  McHenry  v.  Cooper^  27  Iowa,  137.    It  is  incident  to 
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the  debt,  and  upon  the  death  of  the  mortgagee,  being 
personal  property,  goes  to  the  personal  repreeentativee, 
while  the  estate  of  the  mortgagor,  being  real  property, 
descends  to  the  heirs.  White  v.  Rittenmyer,  supra.  It 
can  only  be  enforced  by  equitable  proceedings.  Code, 
section  3427;  Clough  v,  Seaij,  49  Iowa,  111.  But  the 
mortgagee  obtains  such  an  interest  in  real  estate  that 
he  is  a  purchaser,  within  the  meaning  of  the  recording 
act.  Porter  v.  Greene,  4  Iowa,  571;  Seevers  v.  Delash- 
mutt,  11  Iowa,  174;  Hewitt  v,  Rankin,  41  Iowa,  35; 
Koon  V.  Tram  el,  71  Iowa,  132;  In  re  Gill's  Estate,  79 
Iowa,  296;  Wearev,  Williams,  85  Iowa,  253.  It  is  well 
settled  under  the  authorities  that  the  mortgagee  can- 
not maintain  an  action  in  ejectment  against  the  mort- 
gagor, but  in  some  states  it  is  held  that,  where  the  mort- 
gagee obtains  possession  by  any  lawful  means  or  enters 
therein  with  the  assent  of  the  mortgagor,  without  a 
definite  time  being  fixed  to  continue  therein,  he  may 
retain  possession  until  his  mortgage  debt  is  paid.  Frink 
V.  Le  Roy,  49  Cal.  314;  Robetis  v.  Sutherlin,  4  Or.  219; 
Packer  v.  Railway  Co,,  17  N.  T.  283;  Hennesy  v,  Farrell, 
20  Wis.  46;  3  Pomeroy,  Equity  Jurisprudence,  section 
1189.  But  lawful  possession,  as  against  the  true  owner, 
can  only  be  obtained  by  his  consent,  expressed  or 
implied.  Surely,  the  mortgagor  may  place  the  mort- 
gagee in  possession,  and  thereby  avoid  the  expenses  of 
foreclosure;  and  if,  in  so  doing,  the  duration  of  that  pos- 
session is  not  limited,  the  intention  that  it  continue 
until  the  debt  is  paid  is  the  only  reasonable,  as  it  is  the 
natural,  inference  to  be  drawn  from  the  transaction. 
Russell  v.  Ely,  2  Black,  575;  Johnson  v.  Sherman,  76 
Am.  Dec.  481;  Newton  v.  McKay,  30  Mich.  380;  Morrow 
t\  Morgan,  48  Tex.  304.  The  possession  is  not  by 
virtue  of  the  mortgage,  however,  but  the  agreement  of 
the  parties  to  it.  White  v.  Rittenmeyer,  30  Iowa,  268, 
is  not  opposed  to  this  conclusion,  as  there,  not  the 
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rights  af  the  mortgagee  in  possession,  but  the  waiver 
thereof,  was  involved.  The  defendant  entered  into 
possession  for  the  purpose  of  defeating  the  payment 
of  the  judgment  he  now  owns.  He  obtained  possession 
under  a  fraudulent  conveyance,  not  an  agreement, 
expressed  or  implied,  to  use  the  rents  in  satisfaction  of 
a  lien,  but  in  order  to  defeat  its  enforcement.  The  title 
of  the  plaintiff  was  acquired  in  spite  of  t^e  utmost  oppo- 
sition of  the  defendant,  and  in  satisfaction  of  a  judg- 
ment his  conveyance  was  intended  to  defeat.  In  such  a 
case  there  is  no  room  for  inference  of  consenr. 

2  The  very  opposite  is  shown.    The  mere  assign- 
ment of  the  judgment  to  him  did  not  change 

the  status  of  the  parties,  and  he  acquired  no  right  not 
possessed  by  his  assignor.  If  the  alleged  analogy  then 
be  conceded,  the  defendant  did  not  acquire  the  right  to 
apply  the  rents  in  payment  of  his  judgment.  We  have 
considered  the  case  in  line  with  the  arguments,  and 
must  not  be  understood  as  holding  such  analogy  exists, 
or  that  the  rules  relating  to  a  mortgagee  in  possession 
have  any  application  to  the  owner  of  a  mere  judgment 
owner  similarly  situated. 

II.  As  the  judgment  constitutes  no  defense  to  the 
plaintiff's  action  for  the  rents,  the  motion  to  transfer  to 

the  equity  side  of  the  calendar  was  properly  over- 

3  ruled.      It    was   immaterial    whether   plaintiff 
received  the  rents  of  the  west  one-half  of  the 

northwest  one-fourth  of  section  33  after  March,  1891, 
because  he  only  asked  recovery  therefor  up  to  that  time. 

III.  As  the  defendant  had  ousted  the  plaintiff 
of  possession,  he  was  liable  for  the  reasonable  rental 

value   of  the   land,   and    not   merely   for   the 

4  amount  he  received  therefor.    We  find  no  error 
in  the  record,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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Bank  of  Montreal,  Appellant,  v.  Harvey  Ingbrson. 

Banks:  collection  aoenct.  A  bank  secured  its  indebtedness  to  a 
1    creditor  bank  by  putting  up,  as  collateral,  notes  signed  by  third 

persons,  and  payable  to  and  at  debtor  bank.  The  course  of  busi- 
8    ness  was  that,  when  a  note  became  due  or  was  to  be  paid,  it  was 

sent  for  by  debtor  bank,  and  other  notes  sent  in  exchange  therefor, 
5    if  necessary  to  protect  the  indebtedness.    It  was  not  shown  that 

creditor  bank  ever  directly  authorized  debtor  bank  to  collect  a 
•  note  which  had  not  been  returned  to  it.    Held,  that  the  debtor 

bank  had  no  authority  to  receive  payment  for  notes  in  the  hands 

of  creditor  bank. 

Same.  The  fact  that  notes  are  payable  at  a  bank  does  not  of  itself,  in 
8-5  the  absence  of  the  notes,  authorize  the  bank  to  collect  anything 

7  thereon  before  maturity. 

Same.    A  bank  holding  notes  as  collateral  to  be  sent  to  debtor  bank 

8  for  collection,  and  payable  at  a  certain  date,  need  not  have  the 
5  notes  in  the  hands  of  the  collecting  bank  before  the  date  fixed  for 
8    payment. 

Payment.  A  bank  at  which  notes  are  made  payable  is  not  author- 
8-5  ized  after  assigning  the  notes  as  collateral  security  to  receive  pay- 
7-S  ment  of  the  same  before  they  are  due,  in  the  absence  of  the  note. 

S  \ME.    A  bank  at  which  is  made  payable  a  note  assigned  by  it  as  col- 

8    lateral  security  under  an  agreement  by  which  it  is  to  receive  pay- 

5    ment  of  notes  so  assigned  at  their  maturity  and  give  other  notes 

as  collateral,  cannot  bind  its  assignee  by  crediting  on  the  notes 

before  maturity  an  amount  previously  deposited  by  the  maker,  in 

such  bank. 

Same.  A  bank  at  which  a  note  is  made  payable  has  no  authority  to 
8  bind  one  to  whom  it  has  assigned  the  note  by  receiving  payment 
5    on  maturity  of  the  note,  where  it  has  not  received  the  note  for 

7-8  collection. 

EsTOPPKL.  A  principal  is  not  estopped  to  deny  unauthorized  acts  of 
4    its  agent  of  which  it  had  no  knowledge. 

Action:    consolidation     Separate  action  on  two  notes  against  dif- 
ferent makers  and  the  same  indorser  are  properly  consolidated 
1    where  only  the  indorser  is  served  and  there  is  nothing  to  show  the 
plaintiff  intends  that  the  other  parties  shall  be  served. 
Lazier  v.  iloran,  55  Iowa  75,  o\  erruled 


il^ 
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Appeal  from  Woodbury  District  Court— Ron.  GtiSiORQV 
W.  Wakefield,  Judge. 

Wednesday,  May  11,  1898. 

Action  at  law  to  recover  the  amount  due  on  two 
promissory  notes.  There  was  a  trial  by  jury,  and'  a 
verdict  and  judgment  for  the  defendant.  The  plaintiff 
appeals. — Reversed. 

Black  <6  Goodwin  and  J.  S.  Lothrop  for  appellant. 
Marsh  <&  Henderson  for  appellee. 

Robinson,  J. — The  plaintiff  is  a  corporation  of 
Canada,  and.  is  doing  business  in  Chicago,  in  the  state 
of  Illinois.  From  the  first  part  of  the  year  1888,  until 
June,  1893,  it  transacted  business  with  *he  Union  Stock 
Yards  State  Bank  of  Sioux  City,  by  lending  to  it  from 
time  to  time  money  for  whicih  it  gave  to  the  plaintiff  its 
certificates  of  deposit,  secured  l)y  promissory  notes, 
which  it  received  in  the  couirse  of  its  business.  The 
notes  in  suit  were  taken  by  it,  and  sent  to  the  plaintiff, 
as  a  part  of  the  collateral  security  given  on  account  of 
two  certificates  of  deposit.  The  Sioux  City  bank  failed 
on  the  tenth  day  of  June,  1893,  and  this  action  is  for  the 
purpose  of  recovering  of  the  defendant  the  aimount  due 
on  the  notes. 

I.  One  of  the  notes  was  for  five  thousand  dollars, 
anid  was  made  by  D.  N.  Wheeler  as  prin<?ipal  and  the 
defendant  Ingerson  as  surety.  The  other  note  was  for 
one  thousand,  four  hundred  and  twenty-three  dollars 
and  fifty  cemts,  and:  was  made  by  T.  E.  Leeper  as  prin- 
cipal and  the  defendant  Ingerson  as  surety.  A 
1  separate  action  was  commenced  on  each  note,  in 

which  the  makers  were  named  as  parties  defend- 
ant; but  Ingerson  was  the  only  one  w^ho  was  served  with 
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notice  of  eJther  action,  and  he  alone  appeared  in  court. 
He  filed  an  answer  in  each  case,  and  then  filed  a  motion 
to  consoli'date  the  two  actions,  which  was  sustained, 
aaid  the  two  causes  were  threafter  tried  as  one.    The 
appellanit  compMns  of  the  consolidiation.    Section  2734 
of  the  Ctode  of  1873  provided  that,  "whenever  two  or 
more  actions  are  pending  in  the  same  court  which  might 
have  been  joined,  the  defendant  may,  on  motion  and 
notice  to  the  adverse  party,  require  ham  to  show  cause 
why  the  same  shall  not  be  consolidated,  and  if  no  suffi- 
cient cause  be  ^hown  tSie  same  shall  be  consolidated." 
When  the  motion  to  consolidate  was  pending,  the  plain- 
tiff did  not  make  any  showing  in  resistance,  but  merely 
excepted  to  the  ruling  and  the  order  of  consolidation. 
But  the  plaintiff  claims  that  the  actions  should  not  have 
been  consolidated,  because  each  included  a  separate 
cause  of  action  and'  a  party  whio  was  not  a  party  to  the 
other  action.    To  set  out  in  a  petition  the  name  of  a 
I)er9on  as  a  defendanft  is  not  alone  sufficient  to  make 
him  a  party  to  the  action.    The  service  of  notice,  or  an 
appearance  if  there  be  no  notice,  is  essential  to  give  the 
court  jurisdiction  of  the  person  named  as  a  defendant. 
The  acrtions  in  question  were  commenced  and  pending 
at  the  same  time.    It  did  not  appear  that  the  plaintiff 
intended  to  make  any  one  but  Ingerson  defendant.    As 
against  him,  the  actions  could  properly  have  been 
joined,  and  no  reason  was  shown  why  they  should  not 
be  consolidated.    Had  Wheeler  and  Leeper  entered  an 
appearance  in  the  action,  and  the  cases  had  then  been 
dismissed  as  against  them,  the  cases  could  have  been 
consolidated,  under  the  rule  of  Harwick  v.  Weddlngton, 
73  Iowa,  300.     In  the  absence  of  a  lowing  that  the 
plaintiff  intended  to  bring  Wheeler  and  Leeper  into 
court,  the  same  rule  applied,  and  the  actions  were  prop- 
erly consolidated. 
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II.  During  the  progress  of  the  trial  in  iihe  district 
eonrt,  the  plaintiff  moved  to  strike  from  the  files  amend- 
mente  to  -the  answer  filed  by  Ingerson.  The  amenld- 
ments  contained  material  averments,  and  the  motion  to 
strike  was  properly  overruled. 

III.  Both  notes  Tvere  by  their  terms  payable  at  the 
Union  Stock  Yards  State  Bank.  The  smaller  one  was 
payalble  on  the  tenth  diay  of  June,  1893,  and  the  other 
was  paya)ble  on  the  twenlty-fifth  day  of  the  same  month. 
Nearly  four  thousand  dollars  have  been  paid  on  the 
larger  note,  but  the  other  one  is  wholly  unpaid.  They 
were  sent  to  the  plaintiff  a  considerable  time  before 
the  failure,  and,  when  lihat  occurred,  were  in  its  i)osses- 
sioDu  In  the  evening  of  the  day  before  the  failure,  after 
banking  hours,  Ingerson  and  Leeper  went  to  the  Sioux 

Oity  bank,  to  arrange  for  the  payment  of  the  two 
2  nortes.    Ingerson  stated  that  there  was  to  be  a 

sale  of  cattle  in  Omalha  the  next  day,  and  pro- 
I>osed  that  about  one  thousand,  eight  hundred  dollars  of 
the  proceeds  of  the  sale  be  placed  to  the  credit  of  the 
Sioux  City  bank  in  some  bank  in  Omaha,  to  apply  in 
payment  of  the  Wheeler  note,  and  that  the  amount 
required  to  pay  the  remainder  due  on  the  Wheeler  note, 
and  the  amount  needed  to  pay  the  Leeper  note,  should 
be  charged  to  his  account  the  next  morning.  At  that 
time  he  had  a  credit  in  the  Sioux  City  bank  sufRcient  to 
make  the  payments  proposed.  Mr.  Skerry,  president  of 
the  bank,  told  him  that  the  notes  were  in  Chicago,  but 
would  be  sent  for,  and  that  he  could  leave  -the  money 
required  to  pay  them  in  the  bank;  and,  when  the  notes 
were  received,  they  would  be  canceled ;  that  the  bank 
would  charge  the  amount  required  to  pay  them  to  Ma 
account,  and  cancel  the  notes.  No  check  was  given  by 
Ingerson,  but  it  was  agreed  that  the  amount  required 
for  the  payment  of  the  notes  s:hould  be  charged  to  his 
account  in  the  books  of  the  bank  the  next  day.    The 
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bank  cloised,  liowever,  before  the  entries  were  made. 
The  Omaha  dejmsit  was  made  as  agreed,  and  has  been 
paid  tx>  th^e  plaintiflf,  and  is  not  in  controversy.  It  is 
claimed  by  the  appellee  that  theefifect  of  his^  transaction 

with  the  Sioux  City  bank  was  to  pay  ihe  remain- 
3  der  due  upon  tihe  notes>.    The  plan  adopted  and 

pursued  re9i)ecting  tihe  collateral  notes  sent  to 
the  plaintiff  was  siDbstantially  as  follows:  The  plain- 
tiff received  them  with  knowledge  of  the  fact  that  they 
were  payable  at  the  Sioux  City  bank,  and  would  be  col- 
lected by  it,  and  that  some  of  them  would  be  paid  before 
they  were  due.  It  was  the  custom  of  the  Sioux  City 
bank  to  send  for  the  notes  before  or  at  about  the  time 
they  matured  or  were  to  be  paid,  and  to  replace  them 
with  other  notes,  so  that  the  amount  of  collateral  notes 
held  by  the  plaintiflf  to  secure  a  certificate  of  deposit 
should  be  kept  good.  The  Sioux  City  bank  collected  all 
the  notes,  and  sometimes  received  the  amount  due  on 
such  a  note  before  it  was  due,  and  wQiile  it  was  in  the 
possession  of  the  plaintiff.  The  money  so  collected  was 
not  sent  to  the  plaintiff,  but  when  necessary  to  maintain 
the  required  amount  of  collateral  notes,  new  notes  were 
sent  to  the  plaintiff.  The  collections  were  always  made 
for  the  Sioux  City  bank.  Mr.  Skerry  testifies  that,  when 
he  arranged  with  the  plaintiff  to  borrow  money  of  it,  he 
stated  to  it  that  the  notes  must  be  at  his  bank  for  pay- 
menrt ;  that  some  of  them  would  be  paid  before  they  were 
due,  and  in  such  cases  the  Sioux  City  Bank  "would  send 
other  paper,  take  the  money  from  the  farmers,  and  send 
it,''  to  the  plaintiff.  This  is  the  only  evidence  which  we 
find  in  the  record  which  can  be  claimed  to  v^^how  that  tiie 
Sioux  City  bank  was  authorized  to  collect  notes  which 
belonged  to  the  plaintiflf;  but  when  that  statement  is 
considered  with  other  evidence,  and  witli  the  course  of 
dealing  of  the  parties,  it  does  not  show  that  such  collec- 
tions were  authorized.  It  is  true  that  the  plaintiff  sent 
Vol.  105  la— 23 
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to  the  Sioux  C?ity  Bank  collateral  notes  whenever  they 
were  requested;  but,  when  that  was  done,  new  notes 
were  sent  with  the  request,  in  exchange  for  the  notes  to 
be  returned,  or  a  sufficienit  amount  of  collateral  note^ 
remained  to  secure  the  cei-tificate  of  deposit,  on  account 
of  which  the  notes  returned  had  been  held;  hence,  when 
collateral  notes  were  returned,  they  became  the  prop- 
erty of  the  Sioux  Oity  bank,  and  were  always  collected 
as  its  property.  It  is  not  shown  that  the  plaintiff  ever 
authorized  the  Sioux  City  bank  to  collect  a  note  which 
had  not  been  returned  to  it.    The  evidence  shows 

4  that  the  plaintiff  never  made  any  oibjections  to 
w^hat  the  Sioux  City  bank  did,  but,  as  it  is  not 

shown  that  the  plaintiff  ever  had  any  knowledge  that 
money  was  collected  by  the  Sioux  City  bank  on  notes 
which  it  had  not  received,  the  omission  to  make  objec- 
tions, if  such  collections  were  in  fact  ever  made,  is  of 
no  effect  Not  only  does  the  evidence  not  show  that 
the  Sioux  City  bank  was  in  fact  authorized  to  collect 
notes  not  in  its  possession,  but  it  does  not  show  that  the 
plaintiff  is  estopped  to  deny  that  authority  to  do  so  was 
given. 

So  far  as  the  evidence  submitted  shows,  the  author- 
ity, if  any,  which  the  Sioux  City  bank  had  to  receive  pay- 
ment for  the  notes  in  suit  on  the  ninth  and  tenth  dayj 
of  June,  1893,  mus»t  be  found  in  the  notes.     Each 

5  of  those  was,  by  its  terms,  payable  at  the  Sioux 
City  bank  on  a  date  fixed;  not  "oh  or  before"  tbat 

date.  Tlie  plaintiff  was  not  under  obligations  to  leave 
either  note  at  the  place  of  payment  'before  the  date  fixed 
for  payment.  It  may  be  said  with  some  degree  of  plaus- 
ibility, in  view  of  the  decision  in  British  &  American 
Mortga/je  Co.  v.  Tibballs,  63  Iowa,  468,  that  iflie  agree- 
ment made  by  the  defendant  with  Skerry  would  have 
been  effectual  to  pay  the  note  had  the  Sioux  City  bank 
'been  authorized  to  receive  payment  at  the  time  the 
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agreement  was  made,  and  if  it  then  had  the  money  with 
which  to  make  the  payment;  but  the  fact  that  the  notes 
were  maide  payable  at  the  Sioux  City  bank  did  not,  in 
the  absence  of  the  notes,  under  any  permisisiible  view  of 
the  law,  authorize  the  bank  to  collect  anything  on  either 
note  before  it  was  due;  and  it  is  at  least  doubtful  if  the 
evidence  shows  that  the  bank  had  the  money  with  which 
to  make  the  payment,  although  tTie  defendant  had  an 
ample  credit  for  that  purpose.  Oonceding  to  the 
6  defendant  all  that  can  be  claimed  from  the  evi- 

dence, it  only  shows  that,  on  the  ninth  day  of 
June,  the  Sioux  Oity  bank  agreed-  to  charge  the  defend- 
ant with  an  amount  necessary  to  take  up  the  notes,  and 
to  cancel  the  notes,  or,  in  other  words,  to  accept  in  pay- 
nrent  of  the  notes  a  certain  amount  of  the  claim  which 
Ingereon  held  against  it  for  deposits  he  had  made.  Not 
only  was  the  agreement  not  carried  out,  but  the  notes 
were  payable  in  money  only,  and  the  bank  had  no  right 
to  accept  in  payment  of  the  notes  a  claim  against  itself. 
Bank  v.  B;/rne,  97  Mich.  178  (56  N.  W.  Rep.  355); 
National  Life  Ins.  Co.  v.  Goble,  51  Neb.  5  (70  N.  W. 
Rep.  503).  The  case  of  British  &  America  Mortgage 
Co.  V.  Tihhalls,  stipra,  recofgnized  that  rule,  but  held 
that,  as  the  bank  in  question  in  that  case  was  paying 
all  its  certificates  of  deposit  at  the  time  it  accepted  one 
of  is  certificates  in  payment,  it  would  have  been  a  vain 
and  unnecessary  tiling  to  draw  the  money  on  the  certifi- 
cate from  the  bank,  and  then  pay  it  back  to  the  bank. 
If  the  Sioux  City  'bank  was  without  money  on  the  ninth 
andtentih  days  of  June  to  make  the  payment  required, 
the  transaction  which  oecured  would  not  have  operated 
as  a  payment  of  either  note;  and,  unless  the  bank  was 
autiborized  to  collect  notes  before  they  were  received  for 
collection,  what  was  done,  even  if  it  be  true  that  at 
that  time  the  Sioux  Oty  bank  had  the  necessary  money, 
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would  not  baye  had.  the  effect  to  pay  the  note  due  on 
the  twenty -fift/h  day  of  June. 

IV.  If,  in  view  of  the  fact  tlhat  the  transaction  of 
June  9th  was  afteT  busineiss  hours,  it  should  be  treated 
as  of  the  tenth,  when  one  of  the  notes  became  due;  and, 
if  the  Sioux  City  Bank  then  had  the  money  with  which 
to  pay  thait  note,  there  arisen  the  question:  Did  the 
Sioux  City  bank  have  authority  to  collect  the  note  when 
it  wais  due,  although  it  had  not  been  received  for  col- 
lection ?  The  defendant,  relying  upon  the  ease  ot Lazier 
V.  Iloran,  55  Iowa,  75,  insists  that  the  question  must  be 

answered  in  the  affinnative.  That  case  doas 
7  hold  that,  if  a  promissory  note  is  majde  payable 

at  a  bank,  payment  made  to  the  bank  on  \^e  date 
of  the  maturity  of  the  note  is  effectual  as  payment  on 
it,  althougih  it  is  not  at  the  time  in  the  possession  of 
the  bank.  It  is  to  l)e  noted  that  the  case  was  decided 
with  but  limited  time  for  the  examination  of  the  author- 
ities, and  that  no  authority  was  cited  against  the  con- 
clusion reached^  anid  no  adjudicated  case  exactly  in 
point  was  cited  in  support  of  that  conclusion,  althougli 
reference  was  made  to  certain  text-books.  That  caiso 
was  referred  to  in  Callanan  v.  Williams,  71  Iowa,  365; 
and,  after  citing  Adams  v.  Improvement  Commission, 
44  N.  J.  Law,  638,  this  court  said  it  was  not  disposed 
to  extend  the  rule  of  Lazier  v.  Horan.  We  held  in  Enff- 
lert  V,  White,  92,  Iowa,  97,  anid  Klindt  v.  Higgins,  95 
Iowa,  5J9,  that  a  persion  at  whose  office  promissory 
notes  were  in  terms  made  payable  was  not,  by  that  fact, 
authorized  to  receive  payments  on  them,  although  it 
api)earcd  that  he  was  in  tlie  habit  of  loaning  money  for 
others,  and  collecting  from  the  borrowers  and  paying 
to  the  lenlders  money  on  account  of  loans  he  ma^de.  It 
is  somewhat  difficult  to  distinguish  on  principle 
between  the  rig-'ht  of  a  'bank  at  which  a  note  is  to  be 
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paid  to  act  for  tihe  hold'er  of  the  note  in  receiying  pay- 
ment and  tihe  right  of  an  agent  wliO  is  engaged  in  the 
business  of  negotiating  loans  which  are  made  payable 
at  Ms  pla)ee  of  jjusinesis,  and  who  habitnally  collects 
payments  made  on  such  loans,  to  act  for  those  to  whom 
the  payments  were  intended  to  be  made.  In  view  of 
the  vaiious  decisions  of  this  court,  and  because  of  the 
importance  of  having  in  all  t)he  states  uniform  rules  for 
the  regulation  of  commercial  transactions,  we  feel  justi- 
fied in  re-examining  the  rule  announ<ied  in  Lazier  v. 
Boran.  The  conclusion  in  that  case  was  based  chiefly 
upon  the  statement  as  to  the  law  made  in  section  228 
of  Story  on  Promissoiy  Notes,  as  follows:  "If,  by 
such  omission  or  neglect  of  presentment  and  demand, 
he  [the  maker  or  a<?ceptor]  has  sustained  any  loss  or 
injury, — ^as,  if  the  bill  or  note  were  payable  at  a  bank, 
and  the  acceptor  or  maker  had  funds  there  at  the  time 
which  have  been  lost  by  the  failure  of  the  bank, — 't^he 
acceptor  or  maker  will  be  exonerated  from  liability  to 
the  extent  of  the  loss  or  injury  so  sustained.''  It  is  no 
doubt  true  that,  under  some  circumstances,  the  loss  of 
money  d-epositeid  in  the  bank  where  a  bill  or  note  was 
made  payable  might  fall  upon  tihe  owner;  but,  when  that 
is  the  case,  the  deposit  must  have  been  made,  not  only 
for  the  'benefit  of  the  holder  of  the  paper,  but  under 
such  ciroumstances  as  to  make  the  bank  his  agent,  or 

to  estop  Mm  to  deny  its  agency.  The  rule  is  well 
8  settled,  and  was  recognized  in  Lazier  v.  Horan, 

that  the  acceptor  of  a  bill  of  exchange,  or  the 
maker  of  a  promissory  note,  payable  at  a  bank  or  other 
specified  place,  is  not  required  to  present  the  bill  or 
note  at  the  place  designated  for  payment,  in  order  to 
recover  in  an  action  against  the  acceptor  or  maker. 
Armistead  v.  Armisfead,  10  Leigh,  512.  See,  also,  3 
Randolph  Commercial  Paper,  section  1117.  The  effect 
of  a  failure  to  make  such  presentation  and  demand  for 
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payment  is  to  defeat  the  right  of  the  ho'lder  to  recover 
dairnages  and  eOiSts  in  case  the  acceptor  or  maker  had 
the  m-oney  required  to  discharge  the  bill  or  note  at  the 
place  designated  for  payment  when  the  instrument  was 
due.  Bu'f  in  such  a  case,  in  order  to  avoid  liability  for 
damage,  interest,  and  co®ts,  it  is  necessary  for  the 
a/cceptor  or  maker,  not  only  to  maintain  the  tender,  but 
to  continue  it  in  court,  Carley  v.  Vance,  17  Mass.  389; 
}VolcoU  V.  Van  Sa?itvoord,  17  Johns.  248;  Armistead  v. 
Armistead,  10  Leigh,  512;  3  Randolph  Commercial 
Paper,  section  1119. 

The  case  of  Bank  v.  Zorn,  14  S.  C.  444,  is  some- 
times referred  to  as  sustaining  the  doctrine  that  money 
deposited  at  the  plaice  at  which  a  bill  or  note  is  made 
payable  at  the  time  it  is  due  will  have  the  effect  to  dis- 
charge the  note.  It  appears  that  a  note  was  involved 
in  that  case  which  was  by  its  terms  made  paya;ble  at 
the  office  of  the  payee,  who  was  a  cotton  factor  and 
commission  merchant  The  note  was  transferred  by 
the  payee  to  a  bank  to  be  held  by  it  as  collateral 
security,  and,  under  some  arrangement  between  the 
bank  and  the  payee,  was  not  presented  for  payment  at 
the  place  of  payment  designated  in  the  note.  The 
maker  had  a  balance  with  the  payee  at  the  time  the 
iMote  matured,  sufficient  to  pay  it;  and,  had  it  been  duly 
presented,  it  would  have  been  paid.  The  maker  of  the 
note  afterwards  affected  a  settlement  with  the  payee, 
wWeh  included  the  note.  That  was  not  delivered  at  the 
time,  but  the  payee  agreed  to  pirocure  it,  and  send  it  to 
the  maker,  but  failed  to  do  so.  It  was  held  that  the 
note  was  discharged,  although  no  specific  reason  was 
given  for  that  conclusion.  It  may  well  have  been 
based  on  the  peculiar  facts  of  the  case,  since  it  appeared 
»t'hat  the  payee  of  the  note  was  authorized  to  make  col- 
lectioDis  of  notes  which  it  had  deposited  as  collateral 
security,  and  did  so,  but  failed  to  apply  the  collection^ 
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in  all  cases  in  i>ayment  of  the  indebtedness  for  which 
the  eolla'teral  notes  were  held  as  •security.  Had  that 
been  done,  the  note  there  in  suit  would  haye  been  paid. 
Some  authorities  were  cited  with  reference  to  deman'd 
for  payment,  and  something  wais  said  on  that  branidi  of 
the  case  to  the  effect  that  if  tlie  money  was  deposited 
"according  to  the  term^  of  the  note,"  and  w^as  lost 
'because  of  the  failure  of  the  holder  to  demand  payment, 
tihe  loss  would  be  on  him.  Although  the  case  is  in  prin- 
ciple clearly  distinguisihable  from  Lazier  v.  Iloran,  yet 
it  tends  to  support  that  case.  The  same  is  true  of  some- 
thing said  by  one  of  the  three  judges  who  gave  opinionJs 
in  Rhodes  v.  Gent,  5  Barn.  &  Aid.  244;  but  the  point  was 
not  involved  in  the  ca.se.  In  Palmer  v.  Hughes,  1 
Blackf.  328,  it  was  held  that  demand  for  tlie  payment 
of  a  note  paya^ble  at  a  specified  place  was  nece?jsary 
before  am  action  could,  be  maintained  upon  it  against 
the  maker;  tut  the  rule  stated'  was  contrary  to  the 
weighft  of  authority,  and  was  changed  in  Indiana  'by 
statute.  See  Glatt  v.  Fortman,  120  Ind.  384  (22  N.  E. 
Bep.  300).  It  was  said  in  Caldwell  v.  Evans,  5  Bush, 
380,  that  "the  making  of  a  note  payaible  at  a  bank  doe-s 
not  of  itself  constitute  such  bank  an  agent  of  the  payee 
to  receive  the  money,  but  it  is  a  mere  designation  of 
a  place  where  l>oth  the  paper  and  the  funids  to  take  it 
up  will  be  on  the  day  it  is  due.  Therefore,  to  make  the 
bank  the  payee's  agent,  either  the  paper  must  be 
indorsed  to  or  deposited  wi'th  it"  The  case  of  Adams 
V.  Improvement  Commission,  44  N.  J.  Law,  638  review.s 
the  authorities  at  considera'ble  length,  and  is  unusually 
well  considered.  The  conclusion  reached  by  the  court 
is  stated  as  follows:  "The  contract  of  'the  maker, 
acceptor,  or  obligor  is  to  pay  the  holder  of  the  paper,  and 
the  place  for  payment  is  designated  simply  for  the  con- 
venience of  both  partiesi.  ♦  ♦  ♦  if  maturing  paper 
be  left  with  the  banker  for  collection,  he  becomes  the 
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agent  of  tlie  holder  to  receive  payment;  but,  unless  the 
banker  is  made  the  holders'^  agent  by  a  deposit  of  the 
papcT  with  him  for  collection,  lie  has  m>  authority  to 
act  for  the  holder.  The  naming  of  a  bank  in  a  promis- 
sory note  as  the  pl^ce  of  payment  does  not  make  the 
banking  association  an  agent  for  the  collection  of  the 
note  or  the  receipt  of  the  money.  No  power,  authority, 
or  duty  is  thereby  comferred  upon  the  'banker  in  refer- 
ence to  tihe  note,  and  the  de^btor  cannot  make  the  banker 
the  agent  of  the  holder  "by  simply  depositing  with  him 
the  funds  to  pay  it  with.  Unless  the  banker  has  been 
maide  the  agent  of  the  holder  by  the  indorsement  of  the 
piaper  or  the  deposit  of  it  for  collection,  any  money 
which  the  banker  receives  to  apply  in  payment  of  it 
will  be  deemed  to  have  been  taken  by  him  as  the  agent 
of  the  payor."  lu  St.  Paid  National  Bank  v.  Cannon,  46 
Minn.  95  (48  N.  W.  Eep.  526),  it  appeared  thiit  money 
due  on  a  note  w'hich  was  payable  at  a  certain  bank  was 
deposited  in  the  'bank  at  the  maturity  of  the  note,  with 
directions  to  piay  it.  The  court  said:  "Although  the 
note  was  by  its  terms  payatble  at  the  Bank  of  Minnesota, 
the  mere  depositing  the  money  in  that  bank,  in  order 
that  it  mig^ht  be  applied  in  payment  of  the  note,  did 
not  constitute  a  payment  of  it.  In  suet  a  case  the  bank 
receiving  the  money  is  to  be  regaided  as  the  agent  of 
the  person  paying  it,  the  holder  of  the  note  not  hiaving 
deposited  it  at  the  designated  place  for  collection  or 
payment.  The  law  is  well  settled."  In  Hills  v.  Place^ 
48  N.  Y.  520,  a  question  arose  as  to  the  payment  of  a 
note  which  was  made  payable  at  a  specified  bank,  aud- 
it was  said :  "Tlie  bank  was  in  no  sense  the  plaintiff's 
agent  for  the  collection  of  the  note  or  the  receipt  of  the 
amount  due  thereon,  or  otherwise.  It  was  named  in 
the  connection  in  which  it  was  used  merely  as  the  place 
where  its  bu>siness  was  transacted  for  the  purpose  of 
making  payment  of  fclie  note  there,  without  conferring 
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or  intending  to  confer  any  power,  aoitJiority,  or  duty  on 
the  association  itself  in  reference  thereto."  The  rule  of 
these  cases  finds  abundant  support  in  the  authorities. 
See  Chenei/  v.  Libby,  134:  U.  S.  68  (10  Sup.  Ct.  Rep.  498); 
Ward  V,  Smith,  7  Wall,  447;  Williamsport  Gas  Co.  v. 
Pinkerton,  95  Pa.  St.  62;  Wood  v.  Trust  Co.,  41  111.  267; 
Grissom  v.  Bank,  87  Tenn.  350  (10  S.  W.  Rep.  774); 
Turner  v,  Hayden,  4  Barn.  &  C.  1;  Walton  v.  Hender- 
son, Smith  (N.  H.)  168;  1  Daniel.  Negotiable  Instrument, 
sections  325,  326;  3  Randolph  CommerHal  Paper,  sec- 
tion 1119;  Tiedeman  Commercial  Paper,  p.  539,  section 
310;  3  Am.  &  Eng.  Enc.  Law  (2d  ed.),  803;  18  Am.  & 
Eng.  Enc.  Law,  199. 

A  careful  examination  of  the  authorities  shows 
that  the  case  of  Lazier  v.  lloran  is  almost  alone  in  hold- 
ing that  payment  of  the  amount  due  on  a  promissory 
note  to  the  bank  designated  tlierein  as  the  place  of  pay- 
ment, at  'the  maturity  of  the  note,  will  be  effectual  as 
a  payment  of  it  The  great  weight  of  authority  is 
against  that  rule,  and  we  are  constrained  to  say  that 
it  does  not  appear  to  us  to  be  well  founded  in  reason. 
The  specifying,  in  a  bill  or  note,  of  a  place  for  its  pay- 
ment, is  foT  the  convenience  of  'tlhe  parties  to  it,  aud 
does  not  alone  create  an  ageney  in  the  person  who  does 
business  at  the  designated  place  to  receive  money  for 
the  liiolder  of  the  paper.  It  may  l^e  necessary  to  demand 
payment  at  the  designated  place  to  aid  in  fixing  the 
liiaibility  oif  the  drawer  or  indorsers.  Byles  Bills  (7tii 
ed.)  219;  Tiedman  Commercial  Paper,  section  310.  But 
that  is  not  necessary  to  fix  the  liability  of  the  acceptor 
or  maker,  an-d,  as  to  him,  the  paper  merely  does  what 
it  purports  to  do;  that  is,  it  designates  a  place  where 
payment  may  be  made,  not  a  i>erson  other  than  the 
holder  to  whom  it  may  be  made.  The  effect  of  the  con- 
clusion we  reach  is  to  overrule  so  much  of  the  case  of 
Lazier  v.  lloran  as  is  not  in  harmony  with  what  we  have 
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said.  In  the  ease  of  Wol/ord  v.  Young,  105  Iowa,po5<,  it 
was  found  that  \h.e  company  w^hich  transacted  business 
at  the  place  of  payment  designed  in  the  note  was  the 
agent  of  the  holder,  and  the  case  is  not  in  conflict  with 
anything  we  have  said  in  thi-s  case.  The  evidence  fails 
to  sustain  the  judigment  o(f  tihe  disti-iet  court,  and  it  is 

REVERSED. 
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}i36    m        Principal  and  Agrent:    authorixy.    An  agent  of  sellers  of  fruit  trees 

^^^    ^^1  employed  by  them  in  delivering  trees,  "making  settlements  with 

the  purchasers"  and  taking  notes  therefor  has  authority  at  the 

time  of  taking  a  note  for  the  purchase  price  of  trees  to  enter  into 

1  an  agreement  with  the  purchaser  that  his  principal  shall  plant  the 
trees  and  care  for  the  same  for  four  years,  replacing  all  that  die 
within  that  time,  although  the  order  for  the  trees  stated  that  the 
entire  contract  was  printed  therein  and  that  all  trees  failing  to 
grow  "the  first  year"  were  to  be  replaced  free  of  charge.  Such  an 
agreement  is  merely  a  completion  or  the  original  contract. 

Judgment:  res  adjudicata.  A  judgment  against  the  maker  or  a 
note  given  for  the  purchase  price  of  fruit  trees,  in  an  action  by  an 
assignee  of  a  note  in  which  the  defense  that  such  an  assignee  was 
not  an  innocent  holder  is  set  up  as  well  as  a  claim  that  the  seller 
3  of  the  trees  to  whom  the  note  was  made  payable  broke  his  agree- 
ment to  set  the  trees,  care  for  them  for  four  years  and  replace  all 
that  die  during  such  time,  is  not  conclusive  in  a  subsequent  action 
by  the  purchaser  against  the  seller  for  breach  of  such  contract. 

Contracts:    consideration.    An  agreement  which  is  merely  a  com- 

2  pletion  of  a  former  contract  may  be  supported  by  the  same  con- 
sideration. 

Appeal   from    Taylor   District    Court, — Hon.    H.    M. 
Towner,  Judge. 

Thursday,  May  12,  1898. 

Action  for  damages  for  a  breach  of  contract  to  fur- 
nish, set,  and  care  for  trees.    The  cause  was  eubmitted 
to  the  court  without  a  jury,  who  gave  judgment  for  the 
"plaintiff,  and  the  defendant  appealed. — Affirmed, 
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Jackson  &  Miller  for  appellant 

Crum  &  Haddock  for  appellee. 

Granger,  J. — I.  In  May  and  June,  1894,  the  plain- 
tiff gave  two  orders  to  defendant  for  trees  to  be  deliv- 
ered in  the  fall  of  that  year.  The  orders  were  silent 
as  to  who  should  set  out  and  care  for  the  trees,  but 
they  were  to  be  paid  for  on  delivery,  the  amount  of  the 
orders  being  two  hundred  dollars.  The  orders  were 
taken  by  one  Gudgel  and  one  Hoy,  who  wae  also  an 
agent  for  defendant  to  deliver  trees  and  make  settle- 
ments with  purchasers.  The  facts  are  mainly  stipu- 
lated, and  by  a  stipulation  it  is  made  to  appear 
1  that    when    the    orders    were    taken,    in    May 

and  June,  1894,  the  agreement  was  that 
the  trees  were  to  be  set  out,  pruned,  and  cared 
for  by  the  defendant  for  four  years,  and  all  trees 
that  failed  to  grow  were  to  be  replaced^  In  sub- 
stance, the  agreement  was  that  defendant  was  to 
make  plaintiff  an  orchard,  and  the  two  hundred  dol- 
lars was  regarded  as  compensation  therefor,  being  more 
than  the  value  of  the  trees  without  such  work.  When 
the  trees  were  delivered,  plaintiff  refused  to  give  his 
note  until  they  gave  him  a  contract  to  care  for  the  trees 
as  had  been  agreed  upon.  The  agent.  Hoy,  then  gave  to 
plaintiff  the  contract  on  which  this  suit  is  brought,  as 
follows:  "We  agree  to  oveiisee  planting  of  trees,  and 
trim  and  prune  and  care  for  four  years.  Replace  all 
that  die  for  four  years.  Fields  &  Bryant,  per  IIo^ ." 
Upon  the  delivery  of  the  agreement,  plaintiff  gave  his 
note  for  one  hundred  and  ninety  dollars,  the  other  ten 
dollars  having  been  paid  by  securing  another  customer 
for  defendant;  and  the  note  was  transferred  to  one 
Fogarty,  w^ho  brought  suit  thereon,  and  recovered  judg- 
ment for  the  amount  of  it    Plaintiff  then  instituted  this 
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suit  on  the  written  contract  to  set  out  and  care  for  the 
trees,  claiming  a  breach  thereof,  and  asking  damagetj. 
Some  defense®  were  pleaded  that  will  be  noticed. 

II.  The  following  is  a  provision  of  the  ordem 
given  for  the  trees:  "It  is  agreed  that  the  entire  con- 
tract is  printed  and  written  hereon,  and  that  no  verbal 
agreement  or  alteration  in  the  printed  matter  of  this 
contract  is  binding,  and  I  agree  not  to  countermand  this 
order;  all  trees  that  fail  to  grow  the  fii^t  year  to  be 
replaced  free  of  charge."  It  is  now  urged  that  Hoy  had 
no  authority  to  execute  the  agreement  sued  on,  to  con- 
form  to  the  original  understanding.  Considerable 
space  is  devoted  to  stating  the  rule  as  to  persons  deal- 
ing with  agents,  and  that  they  must  take  notice  of  the 
agent's  authority,  and  on  whom  rests  the  burden  of 
proof  that  we  think  need  not  be  considered.  A  part  of 
the  facts  in  this  case  are  stipulated,  and  among  them  is 
one  as  to  the  agency  of  Hoy,  as  follows:  "It  is  also 
agreed  that  Hoy,  the  party  representing  the  defendants 
in  making  the  written  contract  for  defendants, 
was  an  agent  of  defendants,  employed  by  them  in 
delivering  trees  and  in  making  settlements  with 
the  purchasers  of  trees,  and  taking  notes  therefor.'' 
Counsel  are  not  agreed  as  to  what  is  meant  by  the 
words  "making  settlements  with  purchasers  of 
trees."  If  these  words  were  omitted,  it  seems  to  us  the 
authority  of  Hoy  would  be  just  what  appellant  thinks 
it  is.  He  would  then  have  the  right  to  deliver  trees  and 
take  notes  for  them;  that  is,  adjust  the  amounts  due 
under  the  contract,  and  take  notes  therefor.  It  is  true 
that  such  adjustments  are  settlements  in  a  proper  sense; 
but  we  think  the  term  "settlement"  authorized  Hoy  to 
do  the  things  necessary  to  entitle  the  defendant  to  a 
note  for  the  trees  delivered  in  accordance  with  the  orig- 
inal contract  It  is  practically  stipulated  that  the  facts 
were,  at  the  inception  of  the  contract,  as  plaintiff  states 
them,  and  that  they  were  not  expressed  in  the  written 
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orders.  It  would  be  an  exceedingly  arbitrary  and  unjust 
rule  that  would  construe  the  authority  to  Hoy,  as  to 
settlement,  in  a  way  that  he  could  not  correct  a  con- 
ceded omission;  that  is,  not  to  make  a  new  contract,  but 
complete  the  one  already  made,  so  that  its  terms  should 
be  in  writing,  as  they  should  have  been  at  first.  This 
construction  must  be  in  harmony  with  the  intention  of 
the  defendant  firm,  in  its  authority  to  Hoy,  if  it  was 
honest;  and,  if  dishonest,  it  is  entitled  to  little  con- 
sideration. We  are  not  in  doubt  that  the  contract  on 
which  suit  is  brought  was  made  by  authority. 

2  This  conclusion  is  decisive  of  another  question 
argued, — ^that  the  contract  executed  by  Hoy  is 

without  consideration.  If  but  the  completion  of  a 
former  contract,  it  has  the  original  consideration  for 
its  support. 

III.  The  note  given  for  the  trees  was  sold  to  one 
Fogarty,  who  brought  suit  thereon  against  plaintiff, 
and  in  that  suit  plaintiff  pleaded  that  Fogarty  was  not 
an  innocent  holder  of  the  note,  and  the  issues  were  such 
that  the  court  instructed  the  jury  that  if  Fogarty  was 
not  an  innocent  holder  of  the  note,  and  damages  were 
sustained  by  the  plaintiff,  it  might  offset  the  same  from 
the  amount  of  the  note.    In  that  case  there  was  a 

3  verdict  and  judgment  for  Fogarty  for  the  full 
amount   of  the   note.    In   that   case   Fields  & 

Bryant  was  notified  of  the  defense  to  the  note 
by  Griffith,  and  the  firm  appeared  and  aided  Fogarty 
in  resisting  Griffith's  claim.  It  is  now  urged  that 
because  of  the  proceedings  in  that  case,  the  ques- 
tion involved  in  this  is  res  judicata.  The  general  rules 
as  to  estoppel  by  judgment  are  quite  well  and  defi- 
nitely settled.  In  a  case  like  this  the  rule  is  stated  in 
Goodenow  i\  Litchfield,  59  Iowa,  226;  as  follows:  "The 
rule,  as  appears  to  be  well  stated  by  all  the  author- 
ities, is  that,  where  a  former  judgment  or  decree  is 
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rolled  upon  as  a  bar  to  an  action,  it  niutst  ap|>ear  either 
by  the  record  or  by  extrinsic  evidence  that  the  particu- 
lar matter  in  controversy,  and  sought  to  be  concluded, 
was  necessarily  tried  and  determined  in  the  former 
action.''  The  case  cites  Packet  Co.  v.  Sickles,  5  Wall. 
J)80,  and  Miles  v,  CaldweU,  2  Wall.  35.  See,  also,  hind- 
ley  r.  Snell,  80  Iowa,  103.  We  think  there  is  no  doubt 
that  the  same  facts  were  at  issue  in  the  two  cases,  but 
instead  of  it  appearing  in  the  other  case  that  the  issue 
as  to  the  breach  of  contract  was  determined,  it 
seems  quite  clear  that  it  was  not.  The  burden  is  with 
the  defendant  in  this  case  to  make  it  appear  that  the 
issue  was  determined.  See  authorities  above  cited. 
Before  such  an  issue  would  become  material  in  the 
other  case,  it  must  appear  that  Fogarty  was  not  an 
innocent  holder  of  the  note.  If  an  innocent  holder, 
his  right  of  recovery  would  not  be  subject  to  the  dam- 
ages pleaded.  It  appears  that  he  did  recover  the 
amount  of  the  note.  There  is  nothing  to  indicate  that 
such  recovery  was  on  any  ground  other  than  as  an  inno- 
cent holder  of  the  note.  Without  question  there  were 
two  issues  presented  in  that  case.  The  most  that  could 
be  said  in  appellant's  favor  is  that  it  does  not  appear  on 
which  issue  the  result  was  reached.  Considering  such  a 
state  of  facts,  it  is  said  in  lUiSsell  v.  Place,  94  U.  S.  606: 
"If  there  be  uncertainty  on  this  head  in  tlie  record, — as, 
for  example,  if  it  appears  that  several  distinct  matters 
may  have  been  litigated,  upon  one  or  more  of  which  the 
judgment  may  have  passed,  without  indicating  which 
of  them  was  litigated,  and  upon  which  the  judgment 
was  rendered, — the  whole  subject-matter  of  the  action 
will  be  at  large,  and  open  to  a  new  contention,  unless 
this  uncertainty  be  removed  by  extrinsic  evidence  show- 
ing the  precise  point  involved  and  determined."  The 
same  language  is  quoted  in  Lindley  v,  Snell,  supra. 
The  rule  is  conclusive  against  appellant's  contention  in 
this  case.    The  judgment  in  affirmed. 
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Emma  I.  Carman  v.  William  Mosiee  and  Elizabeth 
Hosier,  Appellants. 

Life  Tenant:  lease  from.  The  lessee  of  land  from  a  life  tenant  has 
no  further  right  of  occupation  where  the  lessor  dies  when  there 
are  no  growing  crops. 

Appeal  from  Fremont  District  Court. — Hon.  N.    W. 
Macy,  Judge. 

Thursday,  May  12,  1898. 

Suit  in  equity  to  recover  for  the  use  and  occupation 
of  land,  to  restrain  the  defendants  from  selling  or 
removing  the  crojm  growing  thereon,  and  to  establish 
a  lien  for  the  amount  of  the  judgment  upon  said  crops 
and  the  other  personal  property  used  upon  the  premises. 
The  defendants  pleaded  that  they  rented  the  land  from 
a  life  tenant  for  the  year  beginning  March  1,  1896, 
and  ending  March  1,  1897,  upon  condition  that  they 
support,  feed,  clothe,  and  care  for  the  said  tenant,  who 
was  old  and  helpless;  that  they  thereupon  entered  upon 
the  use  and  occupation  of  the  land,  grubbed  it  out,  and 
prepared  it  for  cultivation  as  best  they  could;  that 
after  they  had  taken  possession,  and  on  or  about  April 
11,  1896,  the  life  tenant  died.  They  therefore  denied 
plaintiff's  right  to  recover  for  use  and  occupation  of  the 
land.  The  case  was  tried  upon  an  agreed  statement 
of  fact^,  resulting  in  a  judgment  and  decree  finding  that 
plaintiff  was  entitled  to  one-half  the  com  grown  upon 
the  land.     Defendants  appeal. — Affirmed. 

W.  E.  Mitchell  for  appellants. 
William  Eaton  for  appellee* 
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Deemer,C.  J. — Appellee  is,  and  has  been  for  many 
years,  the  owner  in  fee  simple  of  the  land  occupied  by 
the  defendants.  Sarah  Schutter,  the  mother  of  appellee 
and  of  appellant,  Elizabeth  Hosier,  was  posisessed  of  a 
life  estate  in  these  lands  from  June,  1888,  to  the  date 
of  her  death,  April  11,  1896.  Appellant,  William 
Hosier,  the  husband  of  his  co-defendant,  rented  the 
premises  from  the  life  tenant  for  the  year  beginning 
Harch  1,  1896,  agreeing  for  the  use  thereof  to  clothe, 
board,  and  care  for  the  life  tenant  during  the  term  of 
the  lease.  Hosier  entered  into  possession  of  the  prem- 
ises, hauled  manure,  and  prepared  the  land  for  seed- 
ing prior  to  the  death  of  the  life  tenant,  and  thereafter 
raised  a  crop  of  corn  thereon.  Appellants  were  at  all 
times  ready  and  willing  to  comply  with  their  contract, 
and  furnish  their  lessor  as  agreed,  provided  she  would 
live  with  them,  but  for  some  reason, — not  due  to  any 
fault  of  appellants,  however, — she  was  cared  for  by 
other  parties  until  her  death,  in  April.  Emma  Carman 
and  Elizabeth  Hosier  are  the  sole  and  only  heirs  and 
personal  representatives  of  the  life  tenant 

These  are  the  material  facts  gathered  from  the 
agreed  statement,  and  it  need  only  be  added  that  the 
parties  also  agreed  that,  if  the  court  found  plaintiff 
entitled  to  recover,  she  should  have  one-half  of  the  CH)rn 
grown  upon  the  premises  or  the  value  thereof,  to  be 
protected  in  the  manner  as  finally  decreed  by  the  trial 
court. 

In  order  that  appellee  may  recover,  she  must  show 
that,  as  owner  of  the  reversion,  she  is  entitled  to  compen- 
sation  for  the  use  and  occupation  of  the  land,  or  that  as 
an  heir,  or  as  one  of  the  personal  representatives  of  the 
deceased  life  tenant,  she  is  entitled  to  some  part  of  the 
rent  reserved.  It  will  be  observed  that  the  considera- 
tion for  the  lease  was  an  agreement  to  support  the 
lessor  during  the  term  of  the  lease,  and  that  appellants 
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performed  their  obligation,  so  far  as  they  were  able  to 
do  so.    Now,  it  ifi  probably  true  that  the  death  of  the 
le^or  relieved  them  of  any  further  obligation  as  to 
her.    But  this  conclusion  bj  no  means  settles  the  con- 
troversy, for  the  general  rule  seems  to  be  that  upon  the 
death  of  a  tenant  for  life  all  interest  of  his  lessee  ceases. 
Page  v.  Wright,  14  Allen,  182;  Hoagland  v,  Crum,  113 
HI.  365;  Peck  v.  Peck,  35  C5onn.  390;  1  Washburn,  Real 
Property  (3d  ed.)  p.  105.     Such  lei5*see  has  no  greater 
rights  than  his  lessor,  and  the  estate  acquired  by  him' is 
subject  to  be  defeated  by  the  death  of  the  tenant  for 
life.   A  tenant  for  life,  or  any  other  tenant  whose  estate 
is  of  uncertain  duration,  has  the  right  to  emblements. 
These  are  defined  to  be  the  profits  which  the  tenant  of  an 
estate  is  entitled  to  receive  out  of  the  crops  which  he 
has  planted,  and  which  have  not  been  harvested,  when 
his  estate  terminates.    Under  this  term  are  included,  as 
a  rule,  only  such  products  of  the  soil  as  are  of  annual 
growth  and  cultivation.    In  the  case  of  Beilly  v.  Ring- 
land,  39  Iowa,  106,  it  is  said :    "It  is  a  broad  and  almost 
universal  principle  that  the  tenant  who  sows  a  crop 
shall  reap  it,  if  the  term  of  his  tenancy  be  uncertain. 
In  order  to  entitle  a  tenant  or  his  executor  or  adminis- 
trator to  emblements,  his  tenancy  must  be  uncertain  in 
its  duration.    In  the  next  place,  the  tenancy  must  be 
determined  by  act  of  God.    One  of  the  imporant  rights 
of  a  tenant  for  life  is  this  right  to  emblements  or  profits 
of  the  crop  which  the  law  gives  him,  or  his  executor, 
if  he  be  dead,  to  comi>en8ate  for  the  labor  and  expense 
of  tilling  and  sowing  the  land."    In  the.  ease  before  us 
the  tenancy  was  terminated  by  act  of  God,  but  it  does 
not  appear  that  the  life  tenant,  or  his  lessee,  had  planted 
any  crops  at  the  time  the  estate  terminated;  and,  as  the 
right  to  emblements  seems  to  be  based  upon  the  sowing 
or  planting  of  the  crop,  the  tenant  had  no  right  to  use 
and  occupy  the  land  under  his  lease.    If  the  estate  is 
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terminated  before  the  seed  is  actually  eown,  there  will 
be  no  right  of  emblements.  Nor  can  the  co«t  of  preparing 
the  ground  for  the  reception  of  the  seed  be  recovered. 
Lane  v.  King,  8  Wend.  584  jPnV^  v.  Pickett^  21  Ala.  741; 
Thompson's  AdmW  v-.  Thompson's  Ex'r,  6  Munf.  514; 
Gee  V.  Young,  2  N.  C.  17.  As  appellants  had  not  planted 
the  corn  which  they  now  seek  to  hold  under  the  rule 
relating  to  emblements,  their  estate  terminated  with 
the  death  of  their  lessor,  and  they  are  liable  to  the 
reversioner  or  remainder-man  for  the  use  and  occupa- 
tion of  the  premises.  The  rule  at  common  law  seems  to 
have  been  that  the  reversioner  was  entitled  to  the  entire 
rent,  but  this  was  cured  by  statute  (Code  1873,  section 
2011),  which  provides  for  the  apportionment  of  the  rent. 
See,  also.  Code,  section  2988.  As  the  parties  have  agreed, 
however,  upon  the  amount  of  the  recovery,  we  have  no 
occasion  to  construe  this  section,  or  to  attempt  to  apply 
it  to  the  facts  of  this  case.  The  mere  fact  that  appel- 
lants have  paid  the  rent  for  the  full  term  is  not  con- 
trolling. Their  estate  was  liable  to  be  extinguished  at 
any  time  by  the  death  of  their  lessor,  and  when  so 
extinguished  they  had  no  further  right  of  occupation, 
unless  to  reap  what  they  had  sown.  As  they  had  sown 
nothing,  they  became  liable  for  use  and  occupation 
during  the  remaining  period  of  the  lease.  The  judgment 
of  the  trial  court  is  right,  and  it  is  affirmed. 


106    8T0j 

jy  ^1  Wold  &  Olson  v.  Laura  D.  Berkholtz,  Defendant,  and 

liQg'^^  F.  E.  Barber,  Guardian,  and  Cora  and  Bessie 

\m  a»  Berkholtz,  Interveners  and  Appellants. 

Desent  and  Distribution:  dower:  Election.  The  inference  of  an 
election  by  a  widow  to  retain  tiie  homestead  for  life  instead  of 
taking  her  distributive  share  under  the  statute,  arising  from  her 

1  occupation  of  the  homestead  with  her  minor  children  as  a  home 
for  more  than  ten  years,  is  overcome  by  proof  of  a  contrary  elec- 

2  tion  solemnlv  asserted  in  a  suit  for  contribution  instituted  by  the 
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guardian  of  the  heirs  and  continually  evidenced  by  leasing  and 
demanding  and  receiving  the  rents  of  the  distributive  share  and 
bearing  its  portion  of  the  burden  during  all  such  time  as  to  taxes 
and  improvements. 

Application  for  Dower:  time  fob  M/iKiNa.  A  widow  occupying  a 
homestead  for  more  than  ten  years  after  her  husband's  death  is 
not  precluded  from  asserting  her  right  to  dower,  which  she  has 
8  elected  to  take  in  lieu  of  homestead,  by  Code  of  1873,  section  ?369, 
which  limits  the  time  within  which  application  for  dower  may  be 
made  to  ten  years;  since  the  remedy  therein  provided  is  not  exclu- 
sive. 

Appeal  from  Lyon  District  Court. — Hon.  George  W. 
Wakefield  and  Hon.  John  F.  Oliver,  Judges. 

Thursday,  May  12, 1898. 

These  three  cases  were  eubmitted  together,  and  on 
the  same  record.  The  first  wae  tried  before  Hon.  George 
W.  Wakefield.  Wold  &  Olson  asked  for  judgment  on 
account  against  Laura  D.  Stoltenberg,  and  the  petition 
was  aided  by  a  writ  of  attachment  levied  upon  the  dis- 
tributive share  of  the  defendant  in  the  estate  of  Herman 
Berkholtz,  deceased,  and  rents  thereon,  duly  garnished. 
In  her  answer  defendant  denies  the  indebtedness.  Cora 
and  Bessie  Berkholtz  and  their  guardian  intervened, 
alleging  that  Mrs.  Stoltenberg  elected  to  take  the  home- 
stead in  lieu  of  her  distributive  share,  and  that  the 
property  attached  belonged  to  them.  Decree  was 
entered  in  favor  of  the  plaintiff  for  the  sum  of  two  hun- 
dred and  twenty-three  dollars  and  forty-one  cents,  and 
the  court  found  Mrs.  Stoltenberg  did  not  elect  to  take 
the  homestead,  established  a  claim  of  forty-seven  dol- 
lars for  repairs  made  by  guardian  as  a  first  lien,  a  judg- 
ment in  favor  of  interveners  as  a  second,  and  ordered 
the  property  sold  subject  thereto  in  satisfaction  of 
plaintiff's  judgment.  The  interveners  appeal. — 
Affirmed. 
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E.  C.  Roach  for  appellants. 

McMillan  &  Dunlap  for  appellees. 

The  second  action  was  begun  by  interveners  in  the 
first  against  Mrs.  Stoltenbergto  quiet  title  against  heron 
the  ground  that  she  had  elected  to  take  the  homestead, 
and  was  not  entitled  to  any  interest  in  the  remaining 
property.  This  was  consolidated  with  the  third  action, 
in  which  the  interveners  a^ked  that  G.  W.  Gleason,  a 
judgment  creditor  of  Mrs.  Stoltenberg,  and  the  sheriff  be 
enjoined  for  the  same  reason  from  levying  or  enforcing; 
an  execution  against  the  property.  This  cause  was 
heard  by  Hon.  John  P.  Oliver,  and  a  decree  entered 
granting  the  relief  prayed.  The  defendants  appeal. — 
Reversed. 

J.  M.  Parsons  for  appellants. 

E.  G.  Roach  for  appellees. 

Ladd,  J. — The  controlling  question  in  each  of  the 
three  cases  is,  did  Laura  D.  Stoltenberg  (formerly  Berk- 
holtz)  elect  to  take  the  homestead  in  lieu  of  her  distribu- 
tive share  in  the  estate  of  Herman  Berkholtz, 
1  deceased?    Berkholtz  died  June  11,  1894,  seized 

of  the  south  one-half,  southeast  one-fourth,  south- 
west one-fourth,  and  the  northeast  one-fourth,  south- 
west one-fourth,  of  section  33,  in  township  100  north,  of 
range  45  west  of  fifth  principal  meriadin,  and  lots  1,  2, 
3,  and  4  in  block  No.  1,  and  lots  2, 3,  4,  and  5  in  block  No. 
2,  of  Berkholtz  addition  to  the  town  of  Rock  Eapids. 
Situated  on  this  property  was  a  flouring  mill,  operated 
by  water,  and  a  valuable  mill  site,  one  tenement  dwell- 
ing house,  and  also  that  occupied  by  the  deceased  and 
his  family.  The  premises  so  occupied  consisted  of  nearly 
two  acres  lying  just  north  of  block  2,  and  were  inclosed 
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by  a  fence.  The  barn  used  in  connection  therewith 
stood  adjoining  the  inclosed  tract  on  the  north,  but  was 
included  in  the  plat  and  survey.  Berkholtz  left  surviv- 
ing him  his  widow,  Laura  D.  Berkholtz,  since  intermar 
ried  with  Thomas  Stoltenberg;  a  son,  W.  E.  Berkholtz; 
and  two  daughters,  Cora  and  Bessie  Berkholtz.  W.  E. 
Berkholtz,  having  arrived  at  the  age  of  majority,  con- 
veyed all  his  interest  in  the  estate  to  his  sisters,  April 
21, 1894.  Laura  D.  Berkholtz  and  her  children  contin- 
uously occupied  the  premises  referred  to,  with  one-half 
.  of  the  barn,  as  a  homestead,  up  to  June  23,  1894,  when 
she  married  Stoltenberg  and  moved  to  Illinois.  While 
the  children  resided  with  their  mother,  the  guardian 
paid  for  their  board,  clothing,  and  the  expenses  of  their 
education.  The  mill,  with  one-half  of  the  barn,  has  been 
renied  since  the  death  of  Berkholtz,  written  leases 
therefor  being  executed  by  the  guardian  and  widow 
jointlj^.  A  portion  of  the  land  has  been  rented  for 
pasture,  and  the  tenement  house  leased  to  various  per- 
sons. The  widow  has  received  one-third  of  the  rent  of 
the  mill  and  other  real  estate;  and  one-third  of  the  cost 
of  repairs  and  improvements,  and  also  of  the  taxes,  has 
been  paid  by  her,  or  charged  to  her  by  the  guardian  in 
his  account  with  her.  A  small  piece  of  land  was  con- 
demned at  one  time  for  the  public  use,  and  she  received 
one-third  of  the  compensation.  In  1887  the  guardian 
brought  an  action  against  the  widow  to  compel  her  to 
contribute  one-third  the  cost  of  necessary  repaii^,  alleg- 
ing her  ownership  of  one-third  of  the  mill  property. 
This  was  admitted  by  the  widow^  in  her  answer,  and 
judgment  rendered  against  her  for  the  amount  claimed. 
She  has  never  paid  or  been  charged  any  rental  for  the 
use  of  the  homestead.  These  facts  are  found  in  the  stip- 
ulation of  the  parties,  or  are  established  by  the  undis- 
puted evidence.  They  show,  not  only  that  Mrs.  Stolten- 
berg  did  not  intend  to  take  the  homestead  in  lieu  of  her 
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dietrbutive  share,  but  that  the  heirs  and  their  guardian 
were  so  advised.  She  and  they  have  acted  throughout  on 
the  theory  that  the  children  were  ownersof  two-thirds  of 
the  estate  and  the  widow  of  one-third.  The  only  circum- 
stance  indicating  a  contrary  intention  is  the  continuous 
occupancy  of  the  homestead  for  a  few  days  more  than 
ten  years.  Unless  this  is  treated  as  conclusive  proof  of 
an  election,  she  is  entitled  to  her  distributive  share. 

The  right  to  the  distributive  share  is  primary  under 
the  statute,  and  an  election  is  necessary  in  order  to 
retain  the  homestead  for  life.      Egbert  v.  Egbert^  85 
Iowa,     534;     Wilcox    v.     Wilcox^      89     Iowa, 
2  393;    Stephens    v.    Hay,     98    Iowa,    37.    Pos- 

session of  the  homestead  for  longer  than 
a  reasonable  time  within  which  to  make  an  election 
after  the  lapse  of  one  year,  during  which  claims 
may  be  filed  against  the  estate,  without  other  evidence, 
may  well  be  deemed  an  election  to  take  it  for  life.  But 
when,  as  in  this  case,  it  is  occupied  by  the  survivor  and 
her  minor  children  as  a  home  even  for  more  than  ten 
years,  the  inference  of  an  election  is  overcome  by  proof 
of  a  contrary  election  solemnly  asserted  in  a  suit  for 
contribution,  instituted  by  the  guardian  of  such  heirs, 
and  continually  evinced  by  leasing,  and  demanding  and 
receiving  the  rents  of  the  distributive  share,  and  bearing 
its  portion  of  the  burdens  during  all  this  time.  In  Conn 
V.  Conn,  58  Iowa,  747,  relied  on  by  interveners,  the  sur- 
vivor was  in  possession  over  ten  years,  but  it  is  there  said : 
"The  only  thing  which  tends  to  evince  that  the  occu- 
pancy of  the  homestead  should  not  be  regarded  as  an 
election  is  the  execution  of  the  mortgage,  but  this  was 
not  executed  until  more  than  ten  years  after  the  death 
of  Robert  Conn/'  The  survivor  in  McDgnald  v.  McD(  n- 
ald,  76  Iowa,  137,  occupied  the  homestead  for  about 
five  years,  and  though,  at  the  end  of  three  years,  she  ha;l 
executed  a  mortgage  on  one-third  of  the  estate,  she  was 
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held  to  have  elected  to  take  the  homestead  for  life.  In 
other  worde,  the  mere  execution  of  a  mortgage  covering 
the  distributive  share  vrill  not  overcome  the  presump- 
tion of  an  election  to  retain  the  homestead  arising  from 
long-continued  jKJseession.  See,  also,  Zwick  v.  Johns^ 
89  Iowa,  550.  After  reviewing  previous  decisions,  this 
conclusion  is  reached  in  Egbert  v.  Egbert,  supra :  "When 
the  survivor  has  occupied  after  a  reasonable  time  with- 
out having  the  distributive  share  set  apart  or  otherwise 
making  an  election,  the  presumption  of  an  election  from 
the  occupancy  arises,  and  the  rule  applies;  otherwise  it 
does  nof  In  Wilcox  v.  Wilcox^  supra,  the  widow  was 
held  to  have  elected  to  take  the  distributive  share,  and 
this  language  is  pertinent:  "It  does  not  follow  from  the 
language  of  those  sections,  nor  the  holdings  thereunder, 
that  an  election  may  not  be  made  to  take  the  distribu- 
tive share  before  it  is  actually  set  off.  In  the  Egbert 
Case,  as  well  as  others,  the  thought  is  prominent  that 
the  right  to  the  distributive  share  is  primary,  that  the 
election  should  be  as  to  the  homstead,  and  that  a  right 
to  the  distributive  share  is  only  defeated  when  a  home- 
stead election  is  made;  but,  of  course,  there  may  be  an 
act  indicating  an  election  to  take  the  distributive  share, 
and  that  is  what  is  meant  when  the  term  is  used,  and 
not  that  such  an  election  is  necessary  to  secure  it.'^ 
The  assertion  by  the  widow  of  her  ownership  of  a  dis- 
tributive share  in  the  suit  for  contribution  was  a  clear 
and  unequivocal  election  on  her  part  to  take  that 
instead  of  the  homestead.  It  involved  a  liability  which 
she  could  have  avoided  by  taking  the  latter.  Since 
then  she  has  enjoyed  the  profits  it  might  yield,  and  exer- 
cised such  dominion  over  it  as  would  be  lawful  by  a^ 
tenant  in  common.  The  occupation  of  the  homestead 
was  not  inconsistent  with  this  claim  of  one-third  of  the 
estate.  It  was  used  by  the  children  as  well  as  by  the 
widow  for  a  home.   As  said  in  Stephens  r,  Ilay^  supra: 
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"It  was  natural,  and  to  be  expected,  that  she  and  the 
children  would  occupy  the  homestead  together  after  the 
death  of  the  husband  and  father.'^    No  one  has 
3  been  prejudiced  by  the  delay  in  having  her  dis- 

tributive share  set  apart.  While  the  time  within 
which  she  may  do  so  under  section  3369  of  the  Code  has 
elapsed,  the  remedy  there  provided  is  not  exclusive. 
Starr;/  v.  Starry,  21  Iowa,  254;  Thomas  v.  Thomas,  73 
Iowa,  657.  As  the  defendant  does  not  question  the  levy 
of  the  writs  on  her  dower  interest  before  assigned 
{Rausch  V.  Moore,  48  Iowa,  611),  the  interveners  may  not 
do  so  for  her.  The  decree  in  the  action  brought  by  Wold 
&  Olson  is  affirmed,  and  that  in  the  cases  consolidated  is 

REVERSED. 


H.  N.  MooRE  &  Company  v.  J.  S.  Horton,  E.  S.  Furguson 
AND  T.  J.  Baker,  Appellants. 

Appeal:  grantixq  of  new  trial.  An  order  granting  new  trial  will 
not  be  set  aside  on  appeal,  unless  it  affirmatively  appears  that  the 
discretion  of  the  court  has  been  abused. 

Same.  Where  the  special  finding,  of  the  jury  sustain  the  defenses 
pleaded  by  defendant,  a  motion  for  a  new  trial  by  plaintiff  should 
be  refused. 

Appeal  from  Woodbury  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Thursday,  May  12, 1898. 

Action  to  recover  judgment  in  the  »um  of  two 
thousand,  nine  hundred  au^d  twenty-five  dollars  and 
sixty-nine  cents,  with  interest  and  attorney's  feee,  upon 
a  promisisory  note  executed  toy  the  defendants  to  the 
plaintiff.  The  defendants  each  admitted  the  execution 
of  said  note.  The  defendants  J.  S.  and  Alice  Horton, 
^nsweriug  for  thein^ves,   allege  that  said  note  is 
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usurious,  and,  by  way  of  counterclaim,  state  a  ca.u^  of 
action  foir  wrongful  and  malicious  suing  out  of  tlie 
attaeliment  issued  in  this  action  against  their  property. 
They  allege  that  abooit  the  time  of  the  levy  of  said  writ 
they  had  an  opportunity  to  sell  the  land  upon  which  it 
was  levied  to  a  purchaser,  wlio  was  ready,  able,  and 
willing  to  purchase  the  same,  and  that  they  were  pre- 
vented from  selling  said  land  by  reason  of  the  levy  of 
said  writ  of  attachment;  that  the  land  has  depreciated 
in  value  since  said  levy  in  the  sum  of  one  thousand,  five 
hundred  dollars,  which  am-ount  they  ask  to  recover  as 
actual  damages,  and  for  three  thousand  dollars  as  exem- 
plary damages.  The  defendant  Furgason,  answering 
separately,  makes  the  same  allegations  with  reference 
to  usury  as  the  defendants  Horton,  and^  as  a  further 
defense,  alleges  that  his  signature  to  said  note  was 
procuired  by  fraud  and  concealment,  in  that  the  plain- 
tiff represented  to  him  tliat  the  note  sued  on  settled  all 
of  J.  S.  Ilorton's  indeibtedness  to  plaintiff,  when  in  fact 
lie  knew  that  Horton  was  indebted  to  plaintiff  over  one 
thousand  dollars  ui)on  another  note,  on  which  this 
defendant  was  surety.  Defendant  Baker,  answering 
separately,  m'akes  the  same  allegations  with  reference 
*to  usury  as  tlie  defendants  Uorton,  and,  as  a  further 
defense,  says  that  his  signature  to  said  note  was  secured 
t>y  fraud  and  concealment,  in  that  it  was  represented 
to  him  that  the  note  sued  on  settled  all  J.  S.  Horton's 
indebtedness  to  plaintiff,  when  in  fact  there  remained 
an  additional  indebtedness  of  over  one  thousand  dollars. 
He  also  alleges  that  plaintiff  fraudulently  concealed 
from  him  that  J.  S.  Horton  was  in  default  as  school 
treasurer,  and  that  the  amount  procured  by  the  note 
sued  on  was  to  cover  'tihe  amount  or  part  thereof  for 
which  he  was  in  default.  Plaintiff,  in  reply  to  the 
answer  of  the  Hortons,  admitted  the  issuance  and  levy 
of  the  wTJt  of  attachment,  but  denied  that  the  same 
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was  •wrongfully  or  maliciously  issued,  or  that  eaid 
defenjdants  were  damaged  tliei-eby,  and  alleged  that  he 
acted  upon  advice  of  coun-sel  in  suing  out  said  attach- 
ment. The  case  was  tried  to  a  jury,  and  the  following 
special  flnidings  returned:  "Did  the  pladntifiE  and  J.  S. 
Horton  agree  that  Horton  should  pay  a  higher  ra;te  of 
interest  than  eig'ht  per  cent  per  anmim  on  th'e  two  thou- 
sand^ eight  hundred  dollars  covered  by  the  note  sued  on, 
for  tiie  four  months  from  October  5,  1894,  to  the 
maturity  of  said  note?  Answer.  No.  Did  J.  S.  Hor- 
ton in  f aict  pay,  himself,  as  interest  on  the  nk>te  sued  on, 
prior  to  its  matuirity,  more  than  seventy-four  dollars 
and  sixty-sevn  cents^  as  interest;  and,  if  so,  how  mu«cfti 
did  siaid  Horton  in  fact  pay  plaintiff  as  interest  thereon 
for  such  time?  Answer.  No.  Was  the  writ  of  attach- 
ment sued  out  maliciously;  and,  if  so,  what  amount,  if 
any,  do  you  allow  the  defendants  J.  S.  and  Alice  Horton 
as  exemplary  damages  on  their  counterelaim?  Answer. 
Yes;  six  hundred  dollars  (|600).  Wasi  the  diefendant 
Furgason  induced  by  fraudulent  representation  of  the 
plaintiff  to  sign  the  note  sued  on  as  surety?  Answer. 
No.  Was  the  defendant  Baker  indneed  to  sign  the  note 
sued  on,  as  surety,  by  the  plaintiff  fraudulently  conceal- 
ing from  said  Baker  the  matters  as  alleged  by  him? 
Answer.  Yes.  Samuel  Krummann,  Jr.,  Foreman.'' 
Plaintiff  filed  a  motion  in  arrest  of  judgment,  and  for  a 
new  trial,  upon  seventeen  separate  grounds  stated  in 
the  motion.  This  motion  was  sustained,  and  from  that 
ruling  the  defei^dants  appeal.  Reversed  as  to  defend- 
ant Baker,  and  affirmed  as  to  the  others. 

Wright,  Call  &  Hubbard,  George  W.  Argo  and  T. 
F.  Bevington  for  appellants. 

Marsh  &  Henderson  for  appellees. 
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Given,  J. — ^This  court  has  many  times,  and  uni- 
formly, held  that  the  gran'ting  of  a.  new  trial  rests 
largely  in  the  discretion  of  the  trial  court;  that  ordi- 
narily that  court  tos  better  opportunity  to  pass  upon 
the  questions  involved  in  a  motion  for  new  trial  tlian 
the  appellate  court,  and  that,  therefore,  the  appellate 
court  is  more  reluctant  to  disturb  an  order  granting  the 
new  trial,  than  wlien  refusing  it;  that  while  this  is  a 
legal  and  not  an  arbitrary  discretion,  yet  an  order  grant- 
ing or  refusing  a  new  trial  will  not  be  set  aside  by  the 
appellate  court  unless  it 'be  shown  affirmatively  that  the 
discretion  has  been  abused.  Plaintiflfe  motion  for  a 
new  trial  was  sustained  generally,  and  therefore,  if  any 
one  of  said  grounds  is  sufficient  to  warrant  the  ruling, 
the  action  of  the  court  must  be  sustained.  Wightman 
V.  Butler  Gomitij,  83  Iowa,  691.  We  think  that, 
except  as  to  defendant  Baker,  the  motion  might  well 
have  been  sustained  upon  either  of  several  grounds 
staited  therein,  and  especially  upon  the  ground  that  the 
damages  allowed  on  the  counterclaim  are  erce^sive. 
The  special  finding  as  to  the  defendant  Baker  fully  sus- 
tains the  defenses  pleaded  by  him,  and  therefore,  as  to 
him,  no  new  trial  should  have  been  granted.  For  tliis 
reason  the  judgmenit  granting  a  new  trial  as  to  defend- 
ant Baker  is  reversed,  and  as  to  the  other  parties  to  the 
action  it  is  affirmed. 


John  N.  Baldwin,  Trustee,  v.  The  German  Insurance    Jo^  arol 
Company  of  Preeport,  Illinois,  Appellant. 

John  N.  Baldwin,  Trustee,  v.  The  New  Hampshire 
Fire  Insurance  Company,  Appellant. 

Ikisuranee:  incumbrance:  Forfeiture.  Under  a  provision  in  a  fire 
1-2  insurance  policy  that  if  the  property  is  incumbered  it  must  be  so 
4-5  representea  to  the  company,  and  expressed  in  the  policy  in  writ- 


380  Baldwin  v.  lirsuRANCB  Co.  [105  Iowa 

6    ing,  or  the  contract  shall  be  void,  the  failure  to  inform  the  insur- 
ers of  the  existence  of  a  mortgage  renders  the  policy  void. 

Vacancy.  A  provision  in  a  fire  insurance  policy  that  the  policy  should 
1-2  be  void  and  inoperative  during  the  time  the  premises  remain 
4  5  vacant,  without  the  assent  of  the  insurers,  is  valid,  and  during 

6  such  time  the  policy  is  rendered  void. 

Revival  op  policy:    ConsideraUon.    Where  a  fire  insurance  policy 
8    is  rendered  void  by  reason  of  ^  violation  of  its  provisions,  it  is  not 

7  revived  by  attaching  thereto  an  agreement  for  the  benefit  of  the 
mortgagee,  without  a  new  consideration  therefor. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 
Thornell,  Jiidge. 

Thursday,  May  12,  1898. 

Action  at  law  to  recover  amounts  "alleged  'to  be  due 
on  two  fire  insurance  policies.  The  actions,  by  agree- 
ment of  parties,  were  tried  an«d  su'bmitted  togetlier.  A 
jury  wa®  impaneled  to  'try  the  issues  presented  by  the 
pleading^  aM  when  the  evidence  Irad  been  fully  sub- 
inittC'd  the  district  court  directed  a  verdict  for  the  plain- 
tiff in  each  case  for  the  amount  of  the  jK>licy  involved 
therein,  with  interest,  and  judgments  were  rendered 
upon  the  verdicts.    The  defendants  appeal. — Reversed. 

McVey  &  McVey  for  appellants. 

Wright  &  Baldwin  for  appellee. 

Robinson,  J. — The  policies  in  suit  were  isisued  in 
[April,  1891,  and  each  puiTported  to  insure  MaicConnell 
&  Greene  against  lose  or  damage  by  fire  to  the  amount 
of  one  thousand  dollars  on  their  warehouse,  office,  and 
burn,  aud  tw  i>  hundred  and  fifty  dollars  on  their  lime 
IkjusOj  all  situated  on  certain  lots  in  an  addition  to 
Council  Bluffs^  for  the  term  of  five  year.s.  On  tlie 
tweutyfiftb  day  of  January,  1893,  local  agents  of  the 
uompanivs  made  indorsements  upon  or  additions  to  the 
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policies  which  purported  to  tran'&fer  tiie  insura/nce  from 
the  lime  house  to  the  warehouse,  office,  and  bam,  and 
thus  to  increase  the  insuran*ee  on  the  property  la»t 

described,  for  which  each  podicy  provided,  to  one 
1  thousand  two  ^hundred  and  fifty  dollara    On  the 

thirteenth  day  of  July,  1894,  there  was  attached 
to  ea<?h  polky  a  mortgage  clause,  which  provided,  in 
terms,  that  any  loss  or  damage  which  ■should  ari-se 
under  the  policy  should  be  payaible  to  the  plaintiff  as 
trustee  for  the  Council  Bluffs  Savings  Bank.  Two 
weeks  later  the  proi)erty  insured  was  destroyed  by  fire. 
These  actions  were  'brought  to  recover  the  amounts 
which  the  policies  purport  to  inisure. 

The  property  insured  is  now,  and  has  been  since 
February,  1889,  owned  by  S.  P.  MacCJonnell  and  M.  T. 
Greene,  and  they  constitute  the  firm  of  MacConnell  & 
Greene.  In  the  year  1888,  MacOonnell  purchased  the 
lots  upon  which  the  1>uilding8  destroyed  were  situated, 
and  the  ^buildings  were  erected'  thereon  "by  the  firm.  In 
Fe'bruary,  1889,  Ma'cConnell  conveyed  an  undivided  on<^ 
half  oif  the  property  to  his  partner,  and  in  December, 
1890,  gave  to  him  a  quitclaim  deed,  which  was  also  for 
an  undivided  half  of  the  property.  It  appears,  however, 
that  one  of  the  deed-s  was  executed  by  mistake,  and  that 
ea'Ch  partner  owned  an  undivided  one-half  of  the  prop- 
erty when  the  policies  were  issued  and  at  the  time  of 
the  fire.  When  MaicConnell  purchased  the-  property, 
and  before  he  conveyed  any  interest  therein  to  Greene, 
he  executed  to  John  K.  Baldwin  a  mortgage  on  the  prop- 
erty to  secure  the  payment  of  two  thousand  one  hun- 
dred and.  thirty-seven  dollars  and  fifty  cents,  and  that 
mortgage  has  never  been  satisfied,  nor  has  the  mort- 
gage dcibt  'been  paid.  On  the  twenty-second  day  of 
July,  1891,  MacConnell  &  Greene  executed  to  the  plain- 
tiff a  trust  deed,  which  included  the  property  in  ques- 
tion, and  was  designed  to  secure  the  payment  of  forty- 
seven  thousand  dollars,  which  have  not  been  paid,  and 
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his  interest  in  the  policies  in  suit  is  derivciL  from  that 
deed  and  the  mortgage  clause  attached  to  each  jwlicy. 
On  the.  twenty-third  day  of  July,  1893,  the  property 
inisured  became  vacant,  and  remained  vacant  continu- 
ou&ly  until  destroyed  as  stated. 

The  policies  do  not  appear  to  have  been  issued  upon 
written  applications.     The  policy  of  the  German  Insur- 
ance Company  contained  the  following:    "(2)     ♦     ♦     » 
If  the  property  albove  described  is  incumbered  in 

2  any  manner,  it  must  be  so  represented  to  the  com- 
pany, and  expressed  in  this  i>olicy  in  writing; 

otherwise  this  insurance  contract  shall  be  void  and  of 
no  effect  *  *  *"  "(5)  When  property  insured  by 
this  policy  *  »  »  '^hall  in  any  manner  become 
incum'bered  ♦  *  ♦  without  the  consent  of  the  com- 
pany indorsed  hereon,  *  *  ♦  this  policy  shall  at. 
once  cease  to  be  binding  against  this  company.  *  * 
*''  "(15)  This  policy  shall  not  cover  unoccupied  build- 
ings, and,  if  the  premises  inisured  shall  be  vacated 
without  the  consent  of  this  company  indorsed  hereon, 
*     *     *     this  policy  shall  cease  and  determine.*' 

3  The  mortgage  clause  attached  to  the  policy  con- 
tained the  following:    "Loss  or  damage,  if  any, 

under  this  policy,  shall  be  payable  to  John  N.  Baldwin, 
tinistee  for  Council  Bluffs  Savings  Bani,  as  its  mort- 
gagee (or  trustee),  as  interest  may  appear;  and  this  insur- 
ance, as  to  the  interest  of  the  mortgagee  (or  trustee) 
only  therein,  shall  not  be  invali<liated  by  any  ac^t  or 
neglect  of  the  mortgagor  or  owner  of  the  within 
described  property.  ♦  ♦  »"  The  policy  of  the  New 
Hampshire  Fire  Insuran'ce  Company  contains  the 

4  following:    "This  policy  shall  be  void  if  any 
material  fact  or  circumstanee  stated  in  writing 

has  not  been  fairly  represented  by  the  insured,  *  * 
*  and  this  policy  shalJ  be  inoi>erative  during  the  exist- 
ence or  continuance  of  the  acts  or  condition  of  things 
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stipulated  againet  as  follows:  If,  without  such  assent 
[the  a-ssent  in  writing  op  print  of  the  company],  the  sit- 
uation or  circumstances  affecting  the  ri&k  -shall,  by  or 
with  the  knowledge  or  adyice,  agenicy,  or  consent  of 
the  insured,  be  so  altered  as  to  cause  an  increase  of 
su'ch  risk,  *  *  *  or  if  the  premises  hereby  insured 
«hjall  become  vacant  by  the  pemoral  of  the  owner  or 
occupant,  and  -so  remiain  vacant  for  more  than  thirty 
days  without  such  assent  *  *  *  If  thi-s  policy  is 
made  payable  to  a  mortgagee  of  the  insured  real  estate, 
no  act  or  default  of  any  person,  other  than  such  mort- 
gagee or  his  agents,  or  thoee  claiming  under  him,  shall 
affect  suieh  mortgagee's  right  to  recover  in  case  of  loss 
on  such  real  estate.  *  *  *"  The  mortgage  cliause 
attached  to  this  policy  was  the  same  in  form  as  that 

attached  to  the  policy  of  the  German  Insurance 
5  Company.  The  MacConnell  mortgage,  given  in  the 

year  1888,  was  not  referred  to  in  either  policy,  nor 
does  it  appear  to  have  been  known  to  either  company 
when  the  policies  were  issued.  The  mortgage  clauses 
attaiched  to  the  poli-cies  were  prepared  and  taken  to  the 
respective  agents  of  the  companies  in  Council  Bluffs^ 
and  were  signed  without  any  knowledge  on  the  part  of 
either  agent  of  the  existence  off  the  MacConnell  mort- 
gage, or  of  the  fact  that  the  property  described  in  the 
policies  was  vacant,  and  nothing  was  paid  for  the  issu- 
ing of  either  mortgag'e  clause.  The  appellants  contend 
that  the  policies  had  ceased  to  he  of  any  force  when  the 
mortgage  clauses  were  issued,  and)  that  the  jwlicies 
were  not  revived  by  what  wais  done.  The  appellee 
denies  that  either  policy  was  void,  and  alleges  that  the 
right  to  claim  that  they  were  void  was  waived  by  the 
issuing  of  the  mortgage  clauses,  and  that  by  reason  of 
having  issued  them  the  companies  are  estopped  to 
assert  the  invalidity  of  the  jvoliciesu 
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I.  We  first  inquire  whether  the  policies  were  in 
force  when  the  mortgage  clauses  were  issued.  The  pro- 
Tisions  of  the  two  policies  respecting  the  effect  of  incum- 

'branee  upon  the  inspired  property  existing  when 
6  the  policies  were  issued,  and'  not  specified  in  the 

policy,  ai'e  not  the  aame.  The  policy  of  the  Ger- 
man Inisurance  Company  provides,  in  term®,  as  a  por- 
tion of  its  policy  quoted  shows,  that  the  existence  of 
such  an  incumbranee,  not  expressed  in  the  policy, 
should  make  the  policy  void.  It  was  important  for  the 
Qompany  to  know  the  aetuad  condition  of  the  title  to 
the  property  which  it  was  asked  to  insure.  The  exis^t- 
ence  of  an  imcumubrance  thereon  was  a.  material  fact, 
w^hich  it  was  entitled  to  know,  and  the  condition  requir- 
ing 'that  the  in'Cunit>ranoe  be  stated  in  the  policy  was 
valid.  Lee  v.  Insurance  Co.,  79  lowia,  379.  It  is  not 
claimed  that  the  failure  to  comply  with  the  conditions 
was  due  to  any  fault  on  the  part  of  'the  company,  and 
the  failure  made  the  policy  void  from  the  beginning. 
As  bearing  upon  this  question,  see  Waller  v.  Assurance 
Co,,(y4:  Iowa,  101;  Fuller  v.  Insurance  Co,,  61  low^a,  350; 
Henning  v.  Assurance  Co,,  77  Iowa,  319;  McFet ridge  r. 
Insurance  Co.,  84  Wis.  32G  (54  N.  W.  Kep.  32G);  Collins 
V.  Insurance  Co.,  44  Minn.  440  (46  N.  W.  Eep.  906). 

The  policy  issued  by  the  New  Hampshire  Fire 
Insurance  Company  does  not  contain  any  clause  like 
that  we  have  been  considering.  Each  policy,  however, 
contained  a  provision  which  terminated  the  liability  of 
tlie  company  if  the  insured  property  should  become 
vaicant  without  the  consent  of  the  company.  That  of 
the  German  Insurance  Company  provided  that  the  pol- 
icy should  not  cover  unoccupied  buildings,  and  tli  if 
those  insured  should  be  vacated  without  the  consent 
of  the  company,  the  policy  should  "cease  and  deter- 
mine." The  other  provided  that,  if  the  insured 
premises  should  become  vacant,  and  remain  vacant 
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more  than  thirty  days,  without  the  asisent  of  the  com- 
pany, the  i)olicy  should  "be  "void  and  inoperative"  dur- 
ing that  time.  The  building  in-sured  were  vacant  con- 
tinuously for  more  than  a  year  immediately  preceding 
the  fire,  without  the  eonsenit  of  either  company.  These 
condition»  were  valid,  and  the  policies  were  renderd 
void  thereby,  and  by  permitting  the  premises  to  remain 
vacant  as  stated.  Sexton  v.  Insurance  Co,,  69  Iowa,  99. 
II.  We  are  next  required  to  determine  the  effect 
which  the  mo(rtga%ge  clauses  had  upon  tihe  policies.  Had 
the  policies  then  been  in  force,  ea<?h  mortgage  clause, 

an!d  the  iK>licy  to  which  it  was  attached,  would 
T  have  eonstituted  a  new  contract  between  the 

insurance  company  and  the  mortgagee,  the  terms 
of  whch  would  have  been  ascertained  from  the  mortgage 
slip  and  so  mjuch  of  the  original  policy  as  the  mortgage 
slip  did  not  modify  or  supersede.  Ormsby  v.  Insurance 
Co.,  5  S.  D.  72  (58  N.  W.  Kep.  301);  Eddy  v.  Assurance 
Corp.,  143  N.  Y.  311  (38  N.  E.  Rep.  307);  Hastings  v. 
Insurance  Co.,  73  N.  Y.  141;  City  Five-Cents  Sav.  Bank 
V.  Pennsylvania  Fire  Ins.  Co.,  122  Mass.  165;  Phoenix 
Ins.  Co.  of  Brooklyn  v.  Omaha  Loan  &  Trust  Co.,  41  Neb. 
834  (60  N.  W.  Rep.  133).  The  cases  cited  treat  of  mort- 
gage dauises  which  were  attached  to  or  became  a  part  of 
valid  and  existing  i)olicies.  A  sufficient  consideration 
for  the  new  agreement  in  cases  of  that  kind  may  be^  and 
usually  is-the  premium  paid  for  the  policy.  But  in  the 
eases  we  have  before  us  the  policies  w^ere  void,  and  all 
right  to  enforce  them,  or  to  recover  premiums  which  had 
been  paid  for  them,  was  at  an  end  when  the  mortgage 
clauses  were  attached,  and  there  was  no  consideration 
for  the  new  contracts  which  they  purported  to  make. 
In  the  case  of  Davis  v.  Insurance  Co.,  135  Ma-ss.  251, 
certain  policies  of  insurance  were  made  Aoid  by  a  con- 
veyance of  the  insured  property.  Thereafter  an  agent 
of  the  insurance  companies  indorsed  on  the  i>olicies 
Vo.    105   la  -25 
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stipulations  which  purported  to  transfer  to  certain  mort- 
gagees the  insurance  for  which  the  policies  provided, 
No  consideration  was  askedi  or  paid  for  the  indorse- 
ments, and  they  were  'held  to  'be  without  eon««ideration, 
and  not  to  have  given  any  rights  to  the  mortgagees. 
In  the  case  of  Graham  v.  Insurance  Co.,  87  N.  Y.  69,  it 
was  held  that  a  mortgagee  who  claimed  under  a  special- 
mortgage  cla  use  attached'  ijo  the  policy,  whi'dh  contained 
ai  provision  similar  to  the  provisions  in  question,  could 
not  recover  on  the  policy,  which  was  found  to  be  invalid 
because  obtained  through  misrepresentations.  The 
rule  that  a  poilicy  whitrh  is  void  between  the  parties  to 
it  by  reason  of  fraud  in  dbtaining  it,  or  by  reason  of  a 
violation  of  its  provisions,  is  not  revived,  nor  is  a  new 
and  valid  contract  made,  by  attaching  to  the  void  policy 
an  agreement  for  the  benefit  of  a  mortgagee,  unless 
there  be  a  new  consideration  for  it,  appears  to  us  to  be 
well  fouujded  in  reason  and  to  be  supported  by  tlio 
authorities'.  See  Ilanover  Fire  Ins.  Co.  v.  National 
Exch.  Bank,  (Tex.  Civ.  App.)  (34  S.  W.  Rep.  333); 
Omnium  Security  Co,  v.  Canada  Fire  &  Mutual  Ins,  Co,, 
1  Ont.  494;  May  Insurance,  section  70c;  Ostrander 
Insurance  (2d  ed.),  342.  The  case  of  Ellis  v.  Insurance 
Co.,  68  Iowa,  578,  involved  the  rights  of  the  assignee  of 
a  iK>licy  of  insuran'ce,  and,  although  not  in  point,  may 
well  be  read  in  connection  with  the  question  under  con- 
sideration. We  conclude  that  the  attaching  of  the  mort- 
gaige  clauses  to  the  policies  in  suit  did  not  revive  or 
create  valid  contracts.  - 

III.  The  esitoppel  pleaded  is  not  established  by 
the  evidence,  and,  as  the  plaintiff  does  not  claim  any- 
tliang  for  it  in  argument,  will  not  be  further  noticed. 

It  follows  fi^m  what  we  have  said  that  'tihe  district 
court  erred  in  directing  verdicts  for  the  plaintiflf,  and  its 
judgment  is,  in  each  case,EBVEESED. 
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A.  E.  Eddy,  et  al,  Appellants,  v.  Otha  Wbarin,  Appel- 
lee, and  Mary  M.  Johnson,  Administratrix,  et  al.^ 
Appellants  v.  Otha  Wearin,  et  al.,  Appellees. 

Fraadalent  ConTejance:  secret  reservations.  A  conveyance  of 
land  for  a  full  and  adequate  consideration  will  not  be  set  aside  as 
fraudulent  to  the  grantor's  creditors  because  the  grantees  agreed 
orally  that  the  grantor  should  have  certain  growing  crops  to  feed 

1  some  cattle  belonging  to  him  which  were  not  conveyed,  where 
such  crops  had  been  previously  mortgaged,  part  of  them  were 
raised  by  others  under  contract  by  which  they  were  to  receive  a 
spscific  price  per  bushel  for  their  labor,  and  another  part  was 
grown  under  a  lease  by  which  the  grantor  was  to  have  only  one- 
third  of  the  crops  as  rental,  and  all  reservation,  so  far  as  it  was 
secret,  was  for  the  benefit  of  the  grantor's  creditors. 

Same  A  conveyance  of  land  will  not  be  set  aside  as  fraudulent  to  the 
grantor's  creditors  because  of  an  independent  agreement  not  in 

2  consideration  of  the  deed,  by  the  grantees,  for  a  life  lease  of  the 
land  to  the  grantor,  which  agreement  was  never  carried  out. 

Appeal  from  Mills  District  Court. — Hon.  Walter  I. 
Smith,  Judge. 

Friday,  May  13, 1898. 

Creditors 'bills  to  subject  certain  real  estate,  the 
legal  title  to  which  is  in  the  name  of  Otha  and  Andrew 
Wearin,  to  the  payment  of  judgments  against  Harry 
Wearin.  The  trial  court  dismissed  the  plaintiffs'  peti- 
tions, and  they  appeal. — Affirmed. 

John  Y.  Stone,  W.  S.  Lewis,  K  M.  Pusey,  E.  B. 
Woodruff  and  G.  E.  Dean  for  appellants. 

Smith  McPherson  and  L.  T.  Genung  for  appellees. 

Deemer,C.  J. — ^Prior  to  the  seyenth  day  of  August, 
1893,  Harry  Wearin  was  the  owner  of  one  thousand  and 
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eighty  acres  of  land  in  Mills  county.    The  land  was 
heavily  incumbered,  and  Wearin  was  largely  in 
1  debt.    On  that  day  he  conveyed  seven  hundred 

and  sixty  acres  of  this  land  to  his  brother,  Otha 
Wearin,  and  one  hundred  and  sixty  acres  to  Andrew 
Wearin,  another  brother.  These  suits  are  to  set  aside 
these  conveyances,  and  to  subject  the  land  to  the  pay- 
ment of  certain  judgments  held  by  appellants.  The 
conveyances  are  said  to  be  fraudulent  because  tlie 
grantor  intended  thereby  to  hinder,  delay,  and 
defraud  his  creditors,  which  intent  was  known  to  and 
participated  in  by  the  grantees;  because  the  grantor 
made  a  secret  reservation  of  the  growing  crops,  which 
on  the  face  of  the  deeds  passed  to  the  grantees;  and 
because  of  a  secret  life  lease  reserved  to  the  grantor  of 
two  hundred  and  forty  acres  of  the  land  conveyed.  Claim 
is  made  that,  notwithstanding  there  was  full  and  ade- 
quate consideration  for  each  of  these  conveyances,  they 
were  made  with  intent  on  the  part  of  the  grantor  to 
hinder  and  delay  his  creditors,  and  that  this  intent  wa^ 
known  to  and  participated  in  by  the  grantees.  This 
contention  presents  purely  an  issue  of  fact,  which  w^e 
have  carefully  considered  in  the  light  of  the  record  pre- 
sented, with  the  result  that  we  fail  to  find  that  evidence 
of  actual  fraud  which  will  justify  us  in  setting  the  con- 
veyances aside.  A  review  of  the  evidence  would  be 
without  profit,  and  we  content  ourselves  with  stating 
ultimate  conclusion  only.  At  the  time  the  convey- 
ances were  made  there  was  a  crop  of  com  growing  upon 
part  of  the  land  covered  by  each  deed.  This  crop  was 
not  reserved  in  either  conveyance.  Appellants  argue 
that  it  was  secretly  reserved  to  the  grantor,  and  that 
this  is  conclusive  evidence  of  an  intent  to  defraud.  The 
evidence  shows  that  there  was  some  talk  about  the  crop 
growing  upon  the  land,  and  that  the  grantees  finally 


May  1898]  Eddt,  et  al.  v.  WEARiiq-. 

agreed  that  Harry  Wearin  should,  as  between  them 
(the  parties  to  the  deed),  have  it  to  feed  some  cattle, 
which  were  not  conveyed.  If  this  were  all,  there  might 
be  some  ground  for  claiming  that  there  was  a  secret 
reservation  in  the  gi-antor  which  would  affect  the  integ- 
rity of  the  conveyance.  But  we  find,  from  an  examina- 
tion  of  the  record,  that  the  grantor  had  previously 
mortgaged  this  crop  to  certain  of  his  creditors;  that 
part  of  it  was  raised  by  others  under  contract  by  which 
they  were  to  receive  fifteen  cents  per  bushel  for  their 
labor;  that  the  grantor  borrowed  money  with  which  to 
pay  part  of  this  claim,  secured  by  a  mortgage  upon  the 
crop;  and  that  still  another  part  was  grown  under  a 
lease  by  the  terms  of  which  the  grantor  was  to  have  but 
a  third  of  the  crop  produced,  as  rental  for  the  land.  From 
this  it  will  be  seen  that  all  that  part  of  the  growing  crop 
in  which  the  grantor  had  an  interest  had  been  con- 
structively seyered  from  the  soil  by  the  making  of  the 
chattel  mortgage  before  the  conveyances  in  question 
were  made;  and  it  is  also  clear  that  that  part  of  the  crop 
not  owned  by  the  grantor  did  not  i>ass,  and  there  was 
no  occasion  for  reserving  it  in  the  conveyances.  More- 
over, the  evidence  shows  that  the  reservation,  if  any, 
was  for  the  benefit  of  Harry  Wearin's  creditors.  The 
corn  was  to  be  fed  to  cattle  which  he  then  owned,  and 
which,  although  they  were  covered  by  a  large  mortgage, 
all  parties  expected  would  double  in  value,  and  thus 
afford  the  grantor  more  means  with  which  to  pay  his 
debts.  The  crops  were  not  subject  to  levy  at  the  time 
the  conveyances  were  made.  EUithorpe  i\  Beidesil,  71 
Iowa,  315.  And  their  reservation,  under  the  facts  of  this 
case,  was  not  such  evidence  of  fraud  as  should  defeat 
the  conveyances*  of  the  land. 

Again,  it  is  urged  that  there  was  a  secret  reserva- 
tion of  a  life  lease  in  two  hundred  and  forty  acres  of  the 
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land,  to  Harry  Wearin,  which  was  a  part  of  the  consid- 
eration for  the  land,  and  that  this  reservation  is 
2  conclusive  evidence  of  fraud.    The  record  showa 

that  at  the  time  of  the  making  of  these  convey- 
ances the  grantor  and  grantees  agreed  upon  a  lease  of 
part  of  the  land  to  the  grantor  and  his  sons  for  the  sum 
of  three  dollars  and  thirty  cents  per  acre  cash  rent. 
These  leases  were  never  consummated,  however,  for  the 
reason  that  the  grantor  lost  all  his  horses  and  other  prop- 
erty, and  was  unable  to  pay  the  rent  of,  or  farm  the  lands. 
It  does  not  appear  that  these  leases  constituted  any 
part  of  the  consideration  for  the  conveyances.  On  the 
contrary,  they  were  to  be  based  upon  an  independent  and 
agreed  compensation  of  three  dollars  and  thirty  cents 
per  acre.  These  estates  were  not  secretly  reserved  from 
that  granted,  but  were  new  and  independent  titles  or 
tenancies,  to  be  created  in  the  future,  upon  a  new  and 
distinct  consideration.  Now,  while  it  is  no  doubt  true 
that  a  secret  reservation  between  the  vendor  and  vendee 
will  render  a  conveyance  fraudulent  in  law,  irrespective 
of  the  intention  with  which  it  was  executed,  as  is  illus- 
trated in  the  cases  of  Macomher  v.  Peck^  39  Iowa,  354, 
and  Dean  v.  Skinner,  42  Iowa,  418,  yet  where,  as  in  this 
case,  there  was  no  secret  reservation  of  the  use  of  the 
land  in  part  consideration  for  conveyance,  but  an  inde- 
pendent contract  or  agreement  to  lease  based  upon  a 
new  consideration,  the  rule  does  not  apply.  Stroff  v. 
Swaffordy  81  Iowa,  695;  Brown  v.  Bradford,  103  Iowa, 
378.  The  evidence  is  not  sufficient  to  establish  fraud  in 
fact  Indeed,  the  contrary  clearly  appears,  and,  before 
we  are  justified  in  holding  the  conveyances  fraudulent 
in  law,  the  facts  should  be  such  as  to  bring  the  case 
clearly  within  the  rules.  No  such  showing  is  made. 
Indeed,  we  are  quite  strongly  impressed  with  the  good 
faith  of  the  entire  transaction.  The  decree  of  the  dis- 
trict court  is  AFFIRMED, 
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Benjamin  &  Askwith  v.  Anna  Doersoher,  Appellanfe.    wT^i 

Homesteads:    insurance:    0'irnishm'>nL    The  proceeds  of  an  insiir-    |i25  393, 
ance  policy  on  a  homestead  are  not  exempt  from  garnishment  in 

1  case  of  a  widow  who  had  elected  to  talie  her  distributive  share 
instead  of  her  homestead  right,  under  the  statute. 

Dbvkstment.    The  taking  by  a  widow  of  her  distributive  share  in  her 

2  husband's  estate  devests  the  homestead  right  under  Code,  1873, 
sections  2007,  200S. 

Liability  fob  debts  op  widow.     Where  a  widow  devests  her  home- 
stead right  by  taking  her  distributive  share  in  her  husband's  estate, 
8    it  subjects  such  homestead  to  her  debts  contracted  before  that 
time. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Macy,  Judge. 

Friday,  May  13,  1898. 

Reimer  Doerscher  died  about  October  17,  1892, 
leaving  as  his  widow  the  defendant,  Anna  Doerscher. 
Before  and  at  the  time  of  his  death  Reimer  Doerscher 
owned  certain  premise®,  which  he  and  his  wife  occupied 
as  their  homestead;  and  his  wife  occupied  the  same 
thereafter,  by  herself,  or  by  others  in  her  stead,  until 
the  house  was  destroyed  by  fire.  On  the  fifth  day  ot 
August,  1887,  the  plaintiff  obtained  a  judgment  against 
Anna  Doerscher  in  the  sum  of  seventy-nine  dollars  and 
thirty-four  cents  and  costs,  and  a  transcript  thereof  was 
filed  in  the  office  of  the  clerk  of  the  district  court.  On 
the  twenty-second  day  of  June,  1893,  the  dwelling  house 
on  the  homestead  premises  was  burned;  and  H.  Mendel, 
who  was  administrator  of  the  estate  of  Reimer  Doer- 
scher deceased,  and  is  a  party  defendant  in  this  suit, 
received  one  thousand  dollars  insurance  due  on  account 
of  the  loss  of  the  house.    Plaintiff  took  execution  on  its 
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judgment,  and  garnished  Mendel,  who  answered  that  he 
had  a  part  of  the  money  received  on  account  of  said 
insurance,  the  amount  being  greater  than  plaintiff's 
claim.  Thereafter  Anna  Doenscher  filed  her  motion  to 
dismiss  the  garnishment  proceedings  on  the  ground 
that  her  share  of  the  proceeds  of  the  insurance  was 
exempt  from  execution,  because  it*  was  the  avails  of 
insurance  on  the  homestead.  The  motion  was  sup- 
ported by  affidavit,  and  was  submitted  upon  evidence 
introduced  by  Anna  Doerscher,  and  overruled.  Anna 
Doerscher  then  filed  her  answer  or  defense  f  o  the  pro- 
ceeding. Plaintiff  then  moved  the  court  for  judgment 
against  the  garnishee  on  his  answer  and  that  of  Anna 
Doerscher,  which  the  court  sustained,  from  which  judg- 
ment Anna  Doerscher  appealed. — Affirmed. 

John  M.  Galvin  for  appellant. 
Benjamin  &  Preston  for  appellee. 

Granger,  J. — Error  is  assigned  on  the  ruling  of  the 
court  denying  the  motion  to  dismiss  the  garnishment 
proceedings,  and  also  on  its  ruling  sustaining  the 
motion  for  judgment.  It  is  not  important  to  consider 
the  assignment  based  on  the  ruling  of  the  court  on  the 
motion  to  dismiss;  for  that  action  of  the  court  was  at 
once  followed  by  the  filing  of  an  answer  or  defense  to 
plaintiff's  claim  to  judgment,  and  it  is  an  elaborate 
statement  of  the  facts  relied  on,  and  presents  the  same 
grounds  as  did  the  motion,  and  the  judgment  of  the 
court  is  based  on  the  facts  as  pleaded  by  appellant.  We 
need  not  determine  the  question  of  such  a  motion  being 
proper,  because  the  answer  must  have  been  intended  as 
a  presentation  of  the  same  reasons  for  the  discharge 
of  the  garnishee,  in  another  way,  and  would  be  a  waiver 
of  the  former  method.  There  is  no  question  as  to  the 
amswer  of  the  garnishee.   It  is  a  plain  admission  of  what 
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is  held  by  him,  and  do  one  questions  it.  Hence  it  becomes 
a  question  whether  appellant,  in  her  statement  of  facts 
on  which  she  seeks  the  discharge  of  the  garnishee,  has 
shown  herself  entitled  to  the  relief  she  asks,  which  is 
that  the  money  in  the  hands  of  the  administrator  be 
adjudged  as  exempt  to  her,  because  it  is  the  proceeds 

of  insurance  on  the  homestead.    A  part  of  the 
1  answer  deals  with  facts  to  show  that  the  money 

in  the  hands  of  the  garnishee  is  proceeds  of  the 
insurance,  which  fact  we  recognize;  so  that  we  need  not 
further  notice  that  part  of  the  answer.  It  appears  from 
the  answer  that,  because  of  certain  facts,  appellant  has 
been  prevented  heretofore  from  getting  the  proceeds  of 
the  insurance,  so  as  to  rebuild  her  said  homestead,  or 
from  building:  another  (a  new  homestead)  for  herself  out. 
of  her  share  of  the  proceeds  of  said  insurance  and  of  the 
proceeds  of  her  husband^s  estate.  The  following  is  the 
concluding  paragraph  of  her  answer:  "(8)  That  the 
defendant  has  elected  heretofore  to  take  her  distributive 
share  of  her  said  husband's  estate,  but  has  been  unable 
to  obtain  her  said  share,  for  the  reasons  aforesaid;  that 
defendant  claims  all  of  her  said  share  as  exempt  to  her 
from  garnishment;  that  under  the  statutes  of  this 
state  the  defendant  is  entitled  to  have  set  apart  to  her 
one-third  in  value  of  her  said  husband's  estate,  and  that 
she  desires  and  insists  upon  having  said  distributive 
share  set  off  to  her,  and  that  she  now  has,  as  she  always 
has  had,  the  desire  and  intention  of  using  said  distribu- 
tive share  in  the  investment  of  a  new  homesstead ;  and 
that  said  total  distributive  share  will  be  much  lee?s  in 
value  than  was  the  value  of  the  old  homestead  at  the 
time  the  dwelling  house  thereon  was  destroyed  by  fire." 
It  appears  conclusively  from  this  answer  that  there  is 
no  purpose  to  further  occupy  the  homestead  left  by  the 
husband,  but  it  clearly  api>ears  that  appellant's  inten- 
tion is  to  take  her  distributive  share  in  her  husband's 
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estate,  and  with  it  make  a  new  home.  There  is  no  pur- 
pose to  preserve  the  homestead  right,  instead  of  taking 
a  distributive  share,  but  the  intention  is  to  take  the  dis- 
tributive share,  which,  of  itself,  defeats  the  homestead 
right;  and  then  the  claim  is  that  she  takes  her  share  of 
the  proceeds  of  the  homestead  exempt  from  liability  for 
her  prior  debts,  because  it  is  her  purpose  to  use  that, 
with  the  remainder  of  her  distributive  share  of  the 
estate,  to  make  a  new  home.  The  law  gives  to  the  sur- 
viving wife  or  husband  no  such  right.  Xo  such  a  claim 
could  be  reasonably  urged,  except  on  the  basis  of  an 
existing  homestead  right.    The  taking  of  the  dis- 

2  tributive  share  in  the  estate  devests  the  home- 
stead  right.     Code   1873,   section   2007,    2008, 

.Whitehead  v.  Conklin,  48  Iowa,  478;  Bntterjield  v. 
Wicks,  44  Iowa,  ZlQ\Meyer  v,  Meyer,  23  Iowa,  359.  It 
is  not  made  to  appear  that  her  distributive  share  will 
include  the  homestead  lot  or  lots,  so  that,  if  it  could 
be  done,  the  rule  could  be  made  to  apply,  that,  where 
the  homestead  is  set  apart  as  the  distributive  share  of 
the  widow,  she  takes  it  exempt  from  debt  contracted 
prior  to  that  time.  See,  for  such  rule.  Code  1873,  sec- 
tion 2441;  Knox  v.  Hanlon,  48  Iowa,  252;  Brlggs  v. 
BriggSj  45  Iowa,  318.  It  is  there  held  that,  if  the  home- 
stead is  set  apart  to  the  widow  as  her  distributive 

3  share,  she  takes  it  exempt  from  debts  of  hers  con- 
tracted prior  to  that  time.    As  we  understand 

the  facts  of  this  case,  the  widow  purposes  to  take  her 
distributive  share  exempt  from  liability  for  her  debts, 
and  invest  it  in  a  new  home.  No  authority  cited  sus- 
tains such  a  right.    The  judgment  is  affirmfd. 
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David  Haggerty,  et   ux,  Appellant,  v.  George    L. 
Brower,  et  al.y  Appellants. 

Deed  as  Mortgage:  evidencb.  Oil  making  a  loan  of  three  thousand 
dollars,  the  lender  took  a  three  thousand  dollar  mortgage  to  a 

1  third  person,  and  a  real  estate  and  chattel  mortgage  to  secure  six 
hundred  dollars,  and  a  deed  to  himself,  without  assuming  the 

3  three  thousand  dollar  mortgage;  and  he  testified  that  the  grantor 
had  called  on  him  for  a  loan,  was  unwilling  to  allow  a  mortgage 
on  his  land  to  be  foreclosed,  and  insisted  on  the  lender's  paying 
off  the  debt  and  taking  a  deed,  giving  him  one  year  in  which  to 
repurchase.  The  grantor  was  unable  to  read  or  write, and  testified 
that  the  deed  was  given  only  as  security,  and  he  was  corroborated 
by  members  of  his  family.  Held,  that  the  deed  should  operate  as 
a  mortgage. 

Evidence.  Evidence  that  the  grantor  in  a  deed  absolute  on  its  face, 
but  claimed  by  him  to  have  been  given  to  secure  a  debt,  leased  the 

2  premises  from  the  grantee  tends  to  show  that  the  latter  owned 
the  land  but  is  not  conclusive  on  that  point. 

Defeasance.    The  title  of  the  grantee  in  a  deed  subject  to  a  defea- 

4  sance  becomes  absolute  if  by  agreement  the  defeasance  is  can- 
celled or  surrendered. 

Homestead  Right:  evidknce.  A  wife,  unable  to  read  or  write,  igno- 
rant of  her  rights,  and  acting  under  a  belief  that  the  grantee  in  a 
deed  given  to  secure  a  debt,  had  absolute  right  to  her  property,  and 
6  not  knowing  that  her  husband  had  accepted  a  lease  from  him, 
asked  him  to  build  a  new  house  on  the  laud.  Eeld,  not  to  preclude 
her  from  setting  up  a  claim  of  homestead. 

Same.  A  conveyance  of  a  homestead  by  both  husband  and  wife  by  a 
deed,  absolute  on  its  face,  but  intended  only  to  secure  a  debt,  does 
6  not  destroy  the  homestead  character  of  the  land  conveyed,  and 
the  wife  cannot  be  deprived  of  her  homestead  right  therein  by  a 
subsequent  release  of  his  right  to  redeem,  executed  by  the  hus- 
band alone. 

Maxims.    Once  a  mortgage  always  a  mortgage— Exceptions. 
5 

AppeaL  On  appeal  from  a  judgment  decreeing  that  defendant  is 
absolute  owner  of  certain  land,  in  an  action  by  plaintiff  to  have  a 
deed  absolute  on  its  face  declared  a  mortgage,  the  supreme  court 
may,  where  it  decides  that  plaintiff  has  a  right  to  redeem,  and  i9 
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7  unable  from  the  record  to  state  the  account  correctly  and  specifi- 
cally, state  such  account  as  far  as  possible  and  then  remand  the 
cause  for  further  action  by  the  trial  court. 

Appeal   from  Pocahontas  District  Court. — Hon.   Lot 
Thomas,  Judge. 

I^EiDAY,  May  13, 1898. 

Plaintiff  seeks  in  this  action  to  have  a  deed  exe- 
cuted by  himeelf  and  wife  to  defendant  declared  a 
mortgage.  Defendant  filed  a  cros^  bill,  making  plain- 
iifPB  wife  also  a.  defendant  therein,  and)  prayed  that  he 
be -decreed  the  absolute  owner  of  the  real  estate  in  ques- 
tion, and  that  has  title  thereto  be  quieted.  Plaintiff's 
wife,  by  pleading  filed,  sets  up  a  right  of  homestead. 
There  was  a  trial  to  the  court,  anfd  a  decree  in  defend-  * 
ant's  favor.    Plaintiff  and  his  wife  api>eaL — Reversed. 

Geo.  Heald  and  Frank  Farrell  for  appellants. 

Stevenson  &  Lavender  for  appellee. 

Waterman,  J. — Plaintiff  owned  and  resided  upon  a 
farm  of  two  hundred  and  forty  acres  in  Pocahontas 
county,  this  state.  -  He  was  considerably  embarrassed 
financially^  an'd  desiring  to  make  a  loan  on  his  farm,  in 
order  to  obtain  time  in  which  to  pay  what  he  was  owing, 
he  sent  for  defendant,  who  was  a  loan  broker,  and  who^e 
assistance  he  desired  in  arranging  his  affairs. 
1  In  response  to  the  call,  defendaet  went  to  plain- 

tiff's residenic^.  After  some  talk  it  was-  found 
that  plaintiff  needed  about  three  thousand,  six  huudretl 
doUara  to  clear  up  his  outstanding  inide'btedness.  This 
was  more  than  defendant  thought  the  land  would  bear. 
Defendant  was  not  loaning  his  own  money,  but  was  pro- 
curing funds  for  fainn  loans  from  others.  After  some 
talk,  it  was  agreed  that  plaintiff  and  his  wife  should 
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miake  a  mortgage  far  fhree  thousand  dollars  to  one 
Kiene,  a  second  miortgage  for  six  hundred  doUai^  to 
defendant,  a  chattel  mortgage  (also  to  defendant)  to 
further  secure  the  said  six  hundred  dollars,  and  also 
give  the  deed  in  question.  These  instruments  were  all 
executed  and  delivered.  Defendant  procured  the 
money,  and  paid  off  the  indebtednees  of  plaintiff,  which 
amounted  to  something  more  than  three  thousand,  six 
hundred  dollairs.  Plaintiff  thereafter  gave  hm  note  to 
defend'ant  for  th^e  excess.  The  facts  so  far  stated  are 
not  in  dispute.  The  contention  arises  on  the  question  of 
how  it  came  that  the  deed  was  given  defendant.  Plain- 
tiff's claim  is  that  the  deed  was  made  only  as  additional 
security  for  the  loan,  while  defendant  in-sists  that  it  war-; 
an  absolute  sale.  He  admits  that  he  gave  plaintiff  one 
year  in  which  to  repurchase  the  premises,  but  says  that 
the  right  to  take  advantage  of  this  was  lost  by  a  fail- 
ure to  exercise  it  within  the  time  given,  and  therefor<^ 
he  is  now  tlie  unqualified  owner  of  said  land.  The 
trainsactions  spoken  of  took  place  in  March,  1890;  and 
in  March,  1891,  plaintiff  leased  the  land  from  defend- 
ant at  an  anntual  rental  of  three  hundred  and  ninety  dol- 
lars. Leases  were  also  taken  by  plantiff  for  the  years 
1892  and  1893,  resi>ectively. 

II.  We  will  first  consider  the  testimony  rehiting 
to  the  deed:  To  establish  its  character  as  a  mortgage, 
the  evidence  must  be  clear,  satisfactorj",  and  convincing. 

The  fact  that  plaintiff  leased  the  premises  of 
2  defendant  tends  to  show  that  the  latter  was  the 

owner,  but  it  is  n«ot  conclusive.  Rogers  v.  Davis, 
91  Iowa,  730.  Plaintiff  was  an  ignorant  man,  unable 
either  to  read  or  write;  and  he  claims  that  he  took  the 
lea^e  under  a  misapprehension  of  his  rights  caused  by 
statements  of  defendant.  On  the  other  hand,  we 
think  the  testimony  of  defendant,  alone,  is  sufficient  to 
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^hiow  that  he  took  the  title  to  this,  poperty  only  as 
•security  for  the  money  advanced.     He  testifies 
3  that  he  called  upon  plaintiff  to  make  him  a  loan. 

No  other  purpose  wais  contemplated  by  either 
party.  And  he  says  that  when  he  ascertained  the 
amount  of  plaintiff'si  indebtedness,  a  part  of  which  was 
secured  by  mortgage  on  the  land,  he  at  first  declined  to 
make  the  loan.  He  told  plaintiff  to  let  the  mortgagee 
foreclose.  Repeating  his  words^  "I  said  to  him,  'Your 
land  will  be  well  enough  sold  if  they  foreclose,  and  you 
will  'have  a  year's  possession.' "  But  he  says  furtlher 
that  plaintiff  did  not  wish  to  have  a  fore'closure,  and 
insisted  that  defendant  take  a  .deed  for  the  land, 
and  pay  the  debts,  and  give  plaintiff  one  year's 
time  in  which  to  re-purchase.  Inasmuch  as  plain- 
tiff was  getting  nothing  for  himself  out  of  the 
land,  in  the  sale  to  defendant,  it  seems  somewhar 
strange  that  he  should  be  solicitous  for  that  method 
of  paying  his  debts,  rather  than  thi^ugh  foreclosure 
proceedings.  But  another  circumstance  admitted  by 
defendant  seems  conclusive  of  the  character  of  thin 
transaction.  At  the  time  he  took  the  two  mort- 
gages on  the  land,  and  the  deed,  he  took  also  from 
plaintiff  and  his  wife  a  chattel  mortgage  on  four  horses 
and  eight  cow^  to  secure  a  note  of  six  hundred  dollars, 
payable  to  defendant's  order,  and  which  note  had  upon 
it  a  ]>ericil  memorandum  that  it  was  collateral  security 
for  the  real  estate  mortgage  of  six  bundled  dollars.  If 
this  deed  eaueeled  plaintiff's  inde'bte<dne(ss,  as  claimed 
by  defendant,  why  was  the  chattel  mortgage  taken? 
Nor  can  we  understand  why  the  two  real  estate  mort- 
gages were  executed,  if  the  lands  were  sold  to  defend- 
ant. The  six  hundred  dollar  mortgage  was  made  to 
defendant,  and,  as  part  of  the  same  transaction,  he 
claims  the  land  was  sold  to  him.  The  three  thousand 
dollar  mortgage  was  made  to  one  Kiene.     Defendant 
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did  not  assume  its  payment,  in  the  deed,  nor  even  take 
the  land  eu'bject  to  it  Plaintiff  is  still  liable  on  the 
three  thousand  dollar  note.  According  to  defendant, 
plaintiff  gave  him  the  land  in  consideration  of  the  pay- 
iLent  of  his  indebtedness,  and  yet  continued  liable,  and 
is  to-day,  for  three  thousand  dollairs  of  the  amount. 
There  is  no  reasonable  explanation  of  these  facts  on 
defendant's  theory  that  the  deed  was  an  absolute  con- 
veyance. The  plaintiff  testifies  most  positively  that  the 
deed  was  given  only  as  security.  He  is  corroborated  by 
memibers  of  Ms  family.  This  evidence,  taken  in  connec- 
tion with  the  eircumstamces  to  which  we  have  just  called 
attention,  settles  the  question  in  plaintiflEIs  favor. 

III.  But  defendant  claims  that,  if  the  deed  is  held 
to  be  a  mortgage,  the  fa'ct  will  not  avail  plaintiff, 
because  he  has  surrendered  his  rigM  to  redeem.  It 
seems  that  in  October,  1891,  which  was  after  plaintiff 
leased  the  premises,  the  defendant  delivered,  and  plain- 
tiff accepted,  the  note  for  six  hundred  dollars,  secured 
by  the  second  mortgiage,  and  the  note  for  the  excess 
over  three  thousand,  six  hundi'ed  dollars  paid  by 
defendant  It  is  not  elear  from  the  abstract,  but  we 
may  assume  that  the  note  secured  by  the  chattel  mort- 
gage was  also  surrendered.  It  is  diflBcult  to  get  at  some 
of  the  facts  very  exactly.  Some  of  these  notes  may 
have  been  delivered  to  plaintiff  in  March,  1891,  but  it 
is  certain  that  part  of  *hem  were  held  by  defendant 
until  October  of  that  year.  It  appears,  however,  that 
all  of  the  notes  which  were  given,  except  the  three  thou- 
sand dollar  note  to  Kiene,  were  surrendered  to  plaintiff, 
and  acc-epted  by  him.  According  to  plaintiff's  testi- 
mony, the  deed  was  given  as  security  for  the  amount  in 
excess  of  three  thousand  dollars  which  s<hould  be  found 
necessary  to  pay  his  then  existing  de»bts.  While  fraud 
is  charged  in  obtaining  this  deed,  there  is  no  evidence 
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of  it.    Plaintiff  and  his  wife  testify  to  its  execution 
and  delivery.   We  have  found  that  the  deed  was 

4  subject  to  a  defeasance.  The  general  rule  of  law 
in  such  cases  is  that  if,  by  agreement,  the  defeas- 
ance is  canceled  or  -surrendered,  the  titJe  of  the  grantee 
in  the  deed  becomes  absolute.  Vennum  v.  Babcock,  13 
Iowa,  194;  Trull  v.  Skinner,  17  Pick.  213;  1  Jonee,  Mort- 
gagee, section  338.    Such  a  case  is  an  exception 

5  to  the  maxim,  "Once  a  mortgage,  always  a  mort- 
gage."   1  Jones,  Mortgages,  secton  340.    When 

plaintiff  accepted  the  return  of  his  notes,  and  consented 
to  the  cancellation  of  his  indebtednesisi  to  defendant,  it 
is  said,  the  deed  in  queiston  became  an  absolute  con- 
veyance, so  far,  at  least,  as  plaintiff  is  concerned;  and 
this,  perhaps,  would  be  true,  if  his  right  alone  was  in 
issue.  But  it  isi  urged  by  appellants  that  the  land  con- 
veyed included  the  homestead,  and  that  plaintiff's 
release  of  his  right  to  redeem,  however  it  might  affect 
him,  could  not  bar  the  claim  of  the  wife,  and  that  she 
is  a  party  to  this  a<rtioii,  asking  aflGirmative  relief.  Con- 
trary, we  believe  to  the  general  rule,  it  is  held  in  this 
state  that  a  deed  absolute  in  form,  but  made  as  security 
for  a  debt,  vests  the  legal  title  in  the  grantee.  Biirdick 
V,  Wentworth,  42  Iowa,  440;  Richards  v.  Craivford,  50 
Iowa,  494.  And  yet  we  hold  in  McClure  v.  Braniff,  75 
low^,  38,  that  a  conveyajiK>e  of  the  homestead  by 

6  a   deed    aibsolute   on   its   face,    but   which    is 
intended  only  to  secure  a  debt,  does  not  destroy 

the  homestead  character.  Following  the  rule  of  this 
last  eaise,  we  must  hold  here  that  the  wife's  right  is  no 
more  biarred  in  'this  case  than  it  would  be  under  a  statu- 
tory mortgage  if  the  husiband,  for  a  consideration  relin- 
quished his  right  to  redeem.  As  having  some  bearing 
on  the  point  utider  discussion,  we  cite  Beedle  v.  Cowlef/, 
Solowa,  540;3/orr/5  r.  Sargent,  18  lov^Hy  90  iMcTIur/h  v. 
Smiley,  17  Neb.  620  (20  N.' W.  Rep.  296;  24  N.  W.  R'^p. 
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277).  There  is  same  evidence  tending  to  show  that  the 
wife  on  one  occasion,  after  the  execution  of  thi-s  deed, 
afiked  defendant  to  build  a  new  house  on  the  farm. 
This,  we  suppose,  was  intended  to  appear  as  an  ackn-owl- 
edgment  of  'tihe  conwyance  of  title.  Mrs.  H»aggerty, 
like  hep  husband,  was  unaible  to  leaid  or  write.  Both 
were  quite  ignoraat  of  tlieir  rights.  After  the  lapse  of 
some  time,  when  Haggerty  wia«  unable  to  make  pay- 
ments on  his  indebtedness,  and  defendant  claimed  title, 
botb  hu-^band  and  wife  seem  to  have  thought  his  claim 
wafi  well  founded.  If  the  wife's  request  for  a  new  build- 
ing was  m«ade  at  this  time,  wten  she  was  laboring  under 
this  misaiyppehension,  it  is  entitled  to  no  weigbt  against 
her.  It  does  not  appear  that  she  ever  consented  to,  or, 
indeed,  knew  of,  her  hutband  taking  a  lease  from 
Buowep. 

From  whiat  we  hlave  said,  it  is  apparent  that  plain- 
tiff and  his  wife  have  a  right  to  redeem  from  tlie  claim 
otf  defendant    We  are  not  able,  fi^om  the  record,  to 

state  the  account  accurately  and  specifically. 
7  We  shall  do  so  as  far  as  we  can,  and  then 

remand  the  case  for  further  action  in  this  respect, 
by  the  trial  court.  Although  this  is  an  equitable 
action,  we  have  authority  for  this  proceeding.  White 
V,  Farlie,  67  Iowa,  628.  Defendant,  Brower,  will  be 
entitled  to  credit  for  six  hundred  dollars,  with  inter- 
est thereon  at  ten  -per  cent,  from  March  4,  1890,  as 
represented  by  the  two  notes  of  three  hundred  dollars 
each.  To  eighty-six  dollars  and  thirty-five  cents  with 
ten  "pev  cent,  interest  thereon  from  August  6,  1890, 
evidenced  by  the  note  given  for  the  amount  in  excess 
of  three  thousand  six  hundred  dollars  disbursed  by 
defendant  for  plaintiff's  benefit.  To  taxes  paid  as  fol 
lows:  Forty-eight  dollars  and  ninety-four  cents  paid 
Decemiber  7,  l891;  forty  dollars  and  twenty-six  cents 
paid  September  30, 1892;  thirty-five  dollars  and  eightepn 
Vol.  105  la— 26 
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(?eiits  paid  March  28,  1894;  thirty-six  d^ollars  aDd 
seventy-sieven  cents  paid  March  21,  1893;  fourteen  dol- 
lars and  eighty-three  cents  paid  Septemiber  19,  1893. 
(>n  these  anion  n'ts  he  is  entitled  to  interest  at  six  per 
cent,  from  date  of  payment  He  shonld  adso  have 
credit  for  amounts  paidj  on  the  three  th/ousiand  dollar 
mortgage,  which  seem,  in  the  aggregate,  to  be  one  thou- 
sand and  fifty  dollans.  On  this  amount  in^terest  should 
be  calculated  at  the  rate  of  six  per  cent  per  anoium 
from  the  dates  of  payment,  which  dates  we  are  unable 
to  find.  Defendant  should  be  charged  with  the  rents 
received  from  Haggerty.  The  rent  reserved  was  three 
hundrd  and  ninety  dollars  per  annum.  It  was  paid  for 
two  years  in  full,  and  in  part  for  th^  third  year.  We 
are  not  able  t6  say,  from  the  record,  just  the  amount 
paid  on  the  last  lease,  and  it  does  not  appear  when  these 
payments  were  made.  Brower  should  be  ch-arged  with 
interest  on  theise  amountsi,  from  the  dates  when  he 
received'  them,  at  the  rate  of  six  per  cent  per  annum. 
Taking  the  total  of  Brower's  credits,  and  deducting 
therefrom  the  amounts  which  we  have  indicated  as  a 
charge  aganst  him,  and  the  remainder  will  be  the  sum 
to  be  paid  by  plaintiff  to  effect  a  redemption.  This 
redemption,  we  think,  should  be  made  within  ninety 
days  from  the  date  of  en+ering  the  decree  herein.  If 
default  is  made  in  so  doing,  such  right  will  be  barred. — 
Reversed, 


^  ^  The  p.  Cox  Shoe  Company  v.  A.  A.  Adams,  F.  0.  Adams, 
1^^  ^  Trustee,  Defendants  and  Appellants;  Hilliaed  & 

\w   30^  Taylor,  et  aL,  Cross  Petitioners  and  Appellees,  and 

RoNEY  &  Berger  and  E.  H.  Cowles  &  Company. 

Cross  Petitioners  and  Appellants. 

Fraud  in  Sale:    resoision.    A  sale  of  goods  to  a  purchaser,  who  has 
7    a  secret  intention  of  not  paying  for  them  may  be  rescinded. 


May  1898]  Cox  Shoe  Co.  v.  Adams,  it  At.  403 

EviDKNCB.  A  dealer  knew  that  false  ratings  were  given  him  by  com- 
mercial agencies,  and  made  false  representations  himself  concern- 

16  ing  his  solvency,  and  bought  in  small  lots,  on  time,  from  sixty- 

17  three  wholesalers  to  an  amount  greatly  in  excess  of  the  demands 
of  his  trade  and  his  ability  to  pay.  He  duplicated  goods  on  hand, 
and  bought  unseasonable  goods,  and  urged  prompt  delivery.  Htld^ 
that  these  facts  prove  an  intention  of  cheating  the  sellers  out  of 
the  purchase  price. 

False  represrntations.  A  sale  of  goods  to  a  vendee,  who  falsely 
\\  represents  himself  either  to  the  vendor  or  a  commercial  agency,  to 
13    be  solvent,  knowing  himself  to  be  insolvent,  which  sale  is  made  in 

13  reliance  upon  those  representations,  can  be  rescinded,  although 
the  sale  was  not  made  for  a  year  after  the  representations  were 
made. 

To  COHMBBCIAL  AGENCY.    Where  a  commercial  agency  gives  a  dealer 

11  a  rating  which  is  false,  but  is  not  based  upon  any  statement  of  the 

12  dealer,  a  sale  made  to  him  on  the  strength  of  that  rating  can  be 

18  rescinded,  if  he  referred  the  vendor  to  that  rating  with  approval, 

14  but  not  otherwise. 

Same.    The  information  gathered  by  a  commercial  agency  for  a  par- 

13  ticular  line  of  trade  is  presumed  to  be  for  the  benefit  of  those  in 

14  that  line  of  business, and  it  is  presumed  that  a  vendor  in  that  line 

15  rightly  uses  its  reports,  and  one  who  makes  a  statement  of  his 
financial  condition  to  an  agency  does  so  with  the  intent  that  it 
will  be  communicated  to  such  of  its  patrons  as  may  inquire. 

Evidence  of  similar  frauds.    In  action  to  rescind  a  contract  on 

8  the  ground  of  fraudulent  misrepresentations,  it  is  not  necessary  to 
allege  conspiracy  in  order  to  introdue  evidence  of  similar  transac- 
tions at  or  about  the  same  time,  each  transaction  being  charged 
to  be  one  of  a  series  of  fraudulent  purchases  made  with  secret 
intent  not  to  pay,  and  through  false  representations. 

Of  insolvency.    Evidence  that  a  dealer  has  a  stock  of  goods  worth 

9  fifteen  thousand  dollars,  and  at  the  same  time  owes  twenty-three 
10    thousand  dollars,  and  conceals  his  condition  from  commercial 

agencies,  fully  establishes  insolvency. 

Vendor'8  Lien:    defenses  by  mortgagee:    Antecedent  debt.    Where 

a  mortgage  is  given  on  property  to  secure  debts  antedating  the 

1    purchase  of  the  property,  no  defense  is  available  to  the  mortgagee, 

in  replevin  by  the  vendors  of  such  property,  which  cannot  be  set 

up  by  the  mortgagor. 

Possession  by  mortgagee.    Where  a  vendor  is  induced  to  sell  goods 

by  fraudulent  representations  of  the  vendee  concerning  his  sol- 

8    vency,  which  goods  are  thereafter  mortgaged  for  an  antecedent 
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debt,  and  the  vendor  elects  to  rescind  the  sale,  the  possession  of 
the  goods  by  the  mortgagee  will  not  defeat  the  claims  of  the 
vendor. 

Priority  of  Liens:    practice:    Law  and  equity.    A  mortgage  given 

for  a  consideration,  only  a  part  of  which  constitutes  a  superior 

2    lien  as  to  other  creditors,  cannot  be  set  aside  in  a  court  of  law,  but 

a  court  of  equity  may  order  it  satisfied  to  the  extent  that  it  is  a 

first  lien,  and  discharged  as  to  the  remainder. 

Replkvin:    Amendment,     Where  an  action  in  replevin  has  been 

4  begun  in  good  faith,  and  facts  subsequently  discovered  indicate 
that  the  relief  sought  is  obtainable  only  in  a  suit  in  equity,  tlie 
plaintiff  should  be  allowed  to  amend  his  petition  to  one  in  equity. 

CONSOLTDATiON.    Code,  section  8644,  provides  that  where  two  or  more 

5  actions  are  pending  in  the  same  court,  which  might  have  been 

6  joined,  they  may  be  joined  on  motion  of  defendant.  Held,  that 
the  remedy  therein  provided  is  not  e,xcluj-ive,  and  that  suits  in 
equity  begun  in  the  same  court  by  a  number  of  vendors  against  a 
common  vendee  and  a  mortgagee  of  the  vendee,  to  rescind  their 
contracts  of  sale  and  set  aside  the  mortgage,  may  be  consolidated 
on  motion  of  the  plaintiff. 

Appeal  from  Des  Moines  District  Court — Hon.  James 
D.  Smyth,  Judge. 

Friday,  May  13, 1898. 

In  1889,  A.  A.  Adams,  with  a  capital  of  seven  thou- 
sand dollars  in  money  and  merchandise,  which  F.  O. 
Adams  had  paid  him  for  his  interest  in  the  estate  of  A. 
G.  Adams,  deceased,  begun  business  at  Burlington  as  a 
retail  dealer  in  boots  and  shoes,  and  continued  therein 
until  November  20,  1894.  On  that  day  he  executed  a 
chattel  mortgage  covering  his  entire  stock  of  goods  to 
the  National  State  Bank,  securing  the  payment  of  an 
indebtedness  of  three  thousand,  seven  hundred  and  fifty 
dollars,  and  another  to  F.  O.  Adams,  trustee,  securing 
thirty-eight  notes,  bearing  different  dates,  amounting 
in  all  to  sixteen  thousand,  three  hundred  and  thirty- 
three  dollars  and  thirty -eight  cents;  and  under  these 
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mortgages  F.  O.  Adams  took  posseission.  On  the  twenty- 
fourth  day  of  November,  1894,  the  plaintiff  filed  its  peti- 
tion in  replevin,  wherein  it  alleged  certain  goods  of  the 
value  of  four  hundred  and  forty-nine  dollars  and  fifty 
cents  were  purchased  from  it  by  A.  A.  Adams  when 
insolvent,  with  the  intention  not  to  pay  therefor,  and 
to  cheat  the  plaintiff  out  of  the  purchase  price;  that  it 
had  elected  to  rescind  the  sale;  and  prayed  that  a  writ 
be  issued  restoring  the  goods.  A  writ  of  replevin  was 
issued  accordingly,  and  the  goods  described  turned  over 
to  the  plaintiff.  Forty-four  suits  of  the  suame  kind  were 
begun  prior  to  December  6, 1894,  by  the  defendants  and 
cross-petitioners,  and  the  goods  sold  by  them  to  Adams 
in  whole  or  in  part  returned  under  writs  duly  issued. 
Besides  these,  three  actions  in  detinue  were  begun.  The 
petition  in  each  of  these  cases  shows  that  the  goods 
were  purchased  after  the  debts  secured  by  the  mort- 
gages were  contracted.  F.  O.  Adams,  trustee,  answered 
May  11,  1895,  in  each  action,  putting  the  plaintiffs  to 
proof,  alleging  the  execution  of  the  mortgages,  and  that 
not  all  of  the  indebtedness  was  incurred  prior  to  the 
purchase  of  the  goods.  This  answer  was  amended 
August  1st,  and  it  was  alleged  that  the  bank  sur- 
rendered certain  securities  at  the  time  the  mortgage 
was  executed  to  it,  and  F.  O.  Adams,  as  trustee,  in  writ- 
ing, assumed  to  pay  all  unpaid  bills  of  A.  A.  Adams  in 
the  city  to  the  amount  of  two  hundred  and  fifty  dollars, 
as  a  part  of  the  consideration  of  the  mortgage  to  liim. 
The  plaintiff  thereupon  filed  "an  amendment  and  sup- 
plement to  the  petition  in  equity,''  alleging  that  up  to 
the  time  the  answer  was  filed  it  had  no  knowledge  of  any 
new  consideration  in  the  mortgages;  that  the  value  of 
property  in  possession  of  F.  O.  Adams  wasj  twenty -seven 
thousand  dollars,  of  which  A.  A.  Adams  had  an  unques- 
tioned title  to  that  valued  at  nine  thousand  dollars;  that 
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goods  to  the  amount  of  seventeen  thousand,  seven  hun- 
dred and  twenty-four  dollars  and  thirty-four  cents  were 
claimed  by  forty-five  different  alleged  vendors  as  having 
been  obtained  by  fraud,  and  replevin  suits  therefor  were 
pending,  and  also  actions  in  detinue  by  three  parties 
claiming  goods  valued  at  one  thousand  and  five  dollars 
and  forty-three  cents;  that  Adams  had  filed  the  same 
answer  in  each  of  said  cases;  and  the  plaintiffs  in  all 
said  actions  were  made  defendants.  It  also  alleged  that 
adequate  relief  could  not  be  had  in  a  court  of  law,  and 
the  plaintiff  prayed  that  the  mortgages  be  declared  null 
and  void;  that  its  right  to  the  property  claimed  be 
adjudged  absolute;  that  if  the  mortgages  or  either  of 
them  be  found  a  valid  lien,  in  whole  or  in  part,  the  prop- 
erty to  which  A.  A.  Adams'  title  was  not  questioned  be 
first  applied  in  satisfaction  thereof;  and  that  the  rights 
and  priorities  of  the  respective  claimants  to  the  prop- 
erty be  determined.  On  the  same  day  a  similar  amend- 
ment and  supplement  to  petition  in  equity  was  filed  in 
each  of  the  other  cases,  and  the  plaintiff  moved  that  all 
be  consolidated  with  his  action,  on  the  ground  of 
identity  of  parties,  of  subject  matter,  and  kinds  of 
action.  The  defendants  filed  a  motion  in  each  action 
asking  that  the  amendment  and  supplement  to  the  peti- 
tion be  stricken  from  the  files  because  of  plain,  speedy, 
and  adequate  remedy  at  law;  that  it  occasioned  a  mis- 
joinder of  parties  and  causes  of  action;  and  that  the 
facts  stated  did  not  set  forth  a  proper  subject  of  equity 
jurisdiction.  Subject  to  ruling  on  the  motion,  a 
demurrer  on  similar  grounds  was  filed  in  each  case. 
Both  the  motions  to  strike  and  the  demurrers  were  over- 
ruled, and  the  motion  to  consolidate  sustained,  and,  on 
motion  of  the  Pontiac  Shoe  Manufacturing  Company, 
the  case  was  ordered  to  be  tried  by  the  equitable 
method.  This  company  filed  an  answer  and  cros.-^-peti- 
tion,  November  16,  1895,  in  which  substantially  the 
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same  allegations  are  made  as  in  the  petition,  and  con- 
taining substantially  the  same  prayer.  In  addition 
thereto,  however,  it  is  further  alleged  that  "said  A.  A. 
Adams  caused  and  permitted  a  false  statement  of  his 
financial  condition  to  be  published  and  circulated  by 
the  commercial  agency  of  R  G.  Dun  &  Co.,  whereby  he 
was  shown  to  be  solvent,  and  worth,  above  his  debts, 
from  five  to  ten  thousand  dollars,  with  the  intent  that  the 
said  false  statement  should  be  examined  and  acted  upon 
as  true  by  those  who  were  asked  to  extend  credit  to  him. 
Said  statement  was  false,  in  that  he  was  then  insolvent, 
and  his  liabilities  largely  exceeded  his  assets,  as  he  well 
knew.  Defendant  examined  said  false  statement  before 
said  order,  and,  believing  the  same  to  be  true,  was 
thereby  induced  to  part  with  his  property  as  stated." 
All  of  the  plaintiffs  in  the  replevin  and  detinue  suits 
filed  answers  and  cross-petitions  substantially  like 
that  of  the  Pontiac  Shoe  Manufacturing  Company, 
varying,  of  course,  as  to  date,  description  of  goods, 
value  and  quantity  thereof,  and  as  to  the  com- 
mercial agencies  consulted  and  relied  on.  A.  A. 
Adams  answered,  admitting  the  purchase  of  goods 
and  the  execution  of  the  mortgages,  but  denying  all 
other  allegations.  F.  O.  Adams'  answer  was  substan- 
tially as  heretofore  set  out  Evidence  was  introduced, 
contained  in  three  hundred  and  sixty  pages  of  the 
abstracts,  and  the  court  entered  its  decree  as  prayed  by 
the  plaintiff  and  all  the  interveners,  except  C.  L.  Hath- 
away &  Sons,  the  American  Shoe  Company,  E.  H. 
Oowles  &  Co.,  and  lioney  &  Berger.  Against  these 
cross-petitioners  judgments  were  entered  in  favor  of 
F.  O.  Adams  and  E.  H.  Cowles  &  Co.,  and  Eoney  & 
Berger  appeal.  F.  O.  Adams,  F.  O.  Adams,  trustee,  and 
A.  A.  Adams  also  appeal. — Reversed  in  part. 
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Seerley  &  Clark  and  E.  S.  Huston  for  appellants 
F.  0.  Adams  and  A.  A.  Adams;  Blake  &  Blake  and 
Smijth  &  Le  Wald  for  appellants  Roney  &  Berger  and 
E.  H.  Cowles  &  Co. 

Blake  &  Blake,  C.  L.  Poor,  Smyth  dk  Le  Wald,  W. 
W.  Dodge,  W.  H.  Stutsman,  Stutsman  &  Stutsman  and 
Kelley  &  Cooper  for  appellees. 

Ladd,  J. — The  plaintiff  and  the  cross-petitioner^, 

whom  we  ehall  term  vendors,  base  their  claim  to  the 

goods  in  (Controversy  on  purchase®  alleged  to  have  been 

fraudulently  made  by  A.  A.  Adams.    The  mort- 

1  gages  under  which  F.  O.  Adams  was  in  posses- 
sion  were  executed  after,  but  apparently  to 

secure  debts  antedating  such  purchases.  If  so,  then  the 
mortgagees,  or  F.  O.  Adams,  as  their  agent,  could  set  up 
no  defense  not  available  to  the  mortgagor.  Reed  v. 
Brown,  89  Iowa,  454;  Starr  v.  Stevenson  91  Iowa,  684. 
The  actions,  under  such  circumstances  were  maintain- 
able at  law.    Some  six  months  after  these  were 

2  begun  F.  O.  Adams,  trustee,  answered,  disclosing 
for  the  first  time  a  new  consideration  for  each 

mortgage.  The  stock  invoiced  twenty-four  thousand, 
seven  hundred  and  ^ixty-eight  dollars  and  ninety-seven 
cents.  The  mortgages  amounted  to  twenty  thousand 
and  eighty-three  dollars  and  thirty-eight  cents,  and  the 
vendors  claimed  ownership  of  separate  portions  of  the 
stock,  in  all  valued  at  about  eighteen  thousand  dollars. 
If  these  mortgages,  or  either  of  them,  were  found  to  be 
valid  liens,  that  portion  of  the  stock  to  which  A.  A. 
Adams  had  an  unquestioned  title,  as  well  as  any  of  the 
goods  claimed  by  vendors  and  found  to  belong  to  him, 
should  be  first  applied  in  satisfaction  thereof.*  The 
application  could  not  be  required  except  in  a  court 
of  equity.    In  a  sense,  then,  each  vendor  was  adversely 
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interested  againet  the  other  as  well  as  against  A.  A.  and 
F.  0.  Adams,  trustee,  whom  we  shall  designate  as  defend- 
ants ;  for,  if  the  proceeds  of  goods  held  by  the  defendants 
against  certain  vendors  were  applied  on  the  mortgages, 
the  lien  on  the  goods  of  those  vendors  who  recovered 
would  be  less  or  might  be  extinguished.    If  the  mort- 
gages were  valid  liens  for  any  sum,  they  operated  as  a 
complete  defense  in  an  action  at  law,  even  though  that 
part  of  the  stock  to  which  A.  A.  Adams  had  an  unques- 
tioned title  was  adequate  for  their  satisfaction.    Under 
such  circumstances,  resort  to  a  court  of  equity  was 
necessary,  that  appropriate  orders  might  be  entered 
for  the  protection  of  all  parties.    Besides,  a  new  consid- 
eration of  two  hundred  and  fifty  dollars  for  the  mort- 
gage to  F.  O.  Adams,  trustee,  was  pleaded  in  the  answer. 
If  this  alone  were  sustained,  it  would  defeat  the  actions 
at  law,  while  in  equity  the  mortgage  might  be  satisfied 
to  this  extent,  and  defeated  in  so  far  as  it  secured  an 
antecedent  debt.    Zncker  v.  Karpeles,  88  Mich.  413  (50 
N.  W.  Kep.  373);  Kitteridge  v.  Chapman,  36  Iowa,  348; 
O^BHen  v,  Harrison,  59  Iowa,  686;  Wonnley  v.  Worm- 
ley,  8  Wheat,  421;  Dows  i\  Kidder,  84  N.  Y.  121.    The 
case  at  bar  differs  from  Clark  v.  Barnes,  72  Iowa,  563,  in 
several  important  particulars.     There  immediate  pos- 
session, under  an  agreement  to  sell  in  the  usual  course 
of  business,  was  held  to  impose  a  responsibility  amount- 
ing to  a  new  consideration,  which  would  give  priority  to 
the  mortgage  over  a  prior  unrecorded  bill  of  sale  exe- 
cuted as  security.   There  the  title  was  in  the  mortgagee; 
here,  if  the  allegations  of  the  petition  are  true,  he  had 
no  title  after  the  election  to  rescind  the  sale.    There  he 
was  bound  to  sell  in  the  usual  course  of  business;  here 
he  was  nnrestricted.     P.  O.  Adams  simply  held  the 
goods  in  controversy,  in  connection  with  others,  which 
he  might  properly  sell  and  apply  on  the  mort- 
3  gages.    We  do  not  think  mere  possession  should 

defeat  the  claims  of  the  defrauded  vendors.    See 
Barnard  v.  Campbell,  58  N.  Y.  76.    Virtually,  this  was 
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so  held  in  Reed  v.  Brown,  supra.  The  doctrine  of  Clark 
i\  Barnes  ought  not  to  be  extended,  and,  in  any  event, 
no  more  than  the  expenses  incurred  under  the  terms  of 
the  mortgage,  securing  an  antecedent  debt  may  be  set 
up  as  against  the  suit  by  a  defendant  vendor.  These 
were  neither  pleaded  nor  proven.  The  plaintiflf  could  not 
well  have  anticipated  the  disclosures  of  the  defendant's 
answers,  and  it  was  not  an  abuse  of  discretion  to  permit 
it  to  file  the  amendment  setting  forth  a  cause  of  action 
in  equity  praying  for  appropriate  relief. 

II.  It  is  said,  however,  that  a  petition  in  replevin 
or  detinue  cannot  be  so  amended  as  to  become  a  petition 
in  equity.  The  right  to  do  so  in  other  actions^  prose- 
cuted by  ordinary  proceedings,  is  well  settled. 
Barnes  v.  Insurance  Co.,  75  Iowa,  11;  Newman  v. 
Insurance  Ass'n,  76  Iowa,  56,  Now,  there  is  noth- 
ing sacred  about  a  replevin  suit.  The  pleadings  are 
exceptional  only  as  so  made  by  statute,  and  in  other 
i*espects  are  governed  by  the  same  rules  as  obtain  in 
ordinary  actions.  It  is  true  possession  of  property  may 
be  acquired,  pending  litigation,  by  giving  ample  secur- 
ity, unless  a  delivery  bond  is  furnished.  This  is  not 
for  the  purpo*se  of  affording  either  party  a  benefit  or 
advantage,  as  suggested  by  the  appellants,  but  to  assure 
the  status  of  the  property  or  its  equivalent  in  value.  If, 
after  an  action  to  recover  specific  property  has  been 
begun,  it  develops  that  the  plaintiil  can  only  obtain 
relief  in  chancery,  and  that  the  issues  are  properly 
triable  there,  it  is  not  perceived  why  he  ought  not  to  be 
permitted  to  amend  his  petition,  and  have  the  action 
transferred  to  that  side  of  the  calendar.  The  mei-e 
fact  that  he  was  misled  into  bringing  an  action  in  the 
wrong  forum  ought  not  to  defeat  his  recovery.  Code, 
section  3432.  Under  the  code  system  of  pleading,  no 
litigant  should  be  denied  relief  because  of  an  error  in 
the  mere  form  of  the  action,  when  ready,  by  amendment. 
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to  adopt  that  appropriate  to  the  relief  prayed.  The 
mere  method  should  not  obscure  the  results  to  be 
obtained.  Where  a  suit  in  replevin  is  begun  in  order  to 
obtain  possession  of  the  property,  with  the  purpose  of 
afterwards  amending  so  as  to  ask  equitable  relief,  such 
an  amendment  ought  not  to  be  permitted.  But  where 
such  an  action  has  been  brought  in  good  faith,  and 
facts  subsequently  discovered  indicate  that  the  only 
relief  sought  must  be  had  in  another  forum,  we  think^the 
plaintiff  should  be  permitted  to  amend  his  petition 
accordingly.  In  such  a  case  though,  possession  of  the 
property  has  been  acquired,  the  defendants  are  amply 
secured  and  will  not  be  prejudiced  by  the  change.  See 
Code,  section  3641;  Cook  v.  Railway  Co.,  75  Iowa,  169; 
Weaver  v,  Kintzley,  58  Iowa,  191;  Iloman  v.  Hellman^ 
35  Neb.  4U  (53  N.  W.  Rep.  369);  1  Euc.  PL  &  Prac.  569. 
III.  What  has  been  said  disposes  of  the  contention 
that  there  was  a  defect  of  parties  and  of  causes  of  action 
in  the  original  petition,  but  we  understand  this  same 
objection  to  be  urged  against  the  consolidation  of  the 
actions.  Such  an  objection  might  be  urged  with  greater 
force  were  they  on  the  law  side  of  the  calendar.  The 
important  inquiry  in  equity,  however,  is  with  respect 

to  the  identity  of  the  subject-matter  involved. 
5  The  aim  is  to  bring  in  all  the  parties  in  interest^ 

and  suits  will  be  consolidated  without  especial 
regard  to  the  identity  of  parties.  This  is  because  of  the 
power  of  such  a  court  to  make  appropriate  orders, 
according  each  party  exact  justice.  Russell  v.  Bank, 
(111.  Sup.),  29  K  E.  Rep.  37;  Moore's  AdmW  v.  Francis,  17 
Tex.  28;  4  Enc.  PL  &  Prac.  692;  Biron  v.  Edivards, 
77  Wis.  477  (46  N.  W.  Rep.  813).  In  the  last  case  it 
is  said:  **We  cannot  doubt  that  the  power  inheres  in 
a  court  of  equity,  in  its  discretion,  to  consolidate  causes 
pending  therein,  for  the  purpose  of  avoiding  a  multi- 
plicity of  the  suits  and  trials,  when  the  consolidation 
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can  work  no  injury  to  any  party.   This  power  is  essen- 
tial to  the  proper  administration  of  justice,  and 

6  does  not  depend  upon  any  statute  for  it>s  exist- 
ence/* Section  3644  of  the  Code  does  not  apply  to 

such  a  case  as  that  before  us,  and  we  do  not  think  the 
remedy  there  provided  ie  exclueive.  See  Viele  v.  Insur- 
ance Co.,  26  Iowa,  9;  Turner  v,  Bradley,  85  Iowa,  512. 
Now,  in  these  actions  all  the  vendors  as  well  as  the 
defendants  were  interested  in  (1)  the  validity  of  each 
mortgage  and  the  amount  owing  thereon;  (2)  tlu* 
amount  of  goods,  if  any,  held  to  be  subject  to  the  pay- 
ment of  the  mortgages;  (3)  in  the  amonnt  of  goods 
each  vendor  should  recover;  (4)  and,  as  will  be  seen, 
nearly  all  the  evidence  introduced  was  admissible  on 
the  issues  raised  in  each  petition  as  amended.  Besides, 
the  parties  w^ere  identical,  except  that  the  plaintiff  in 
one  case  was  the  defendant  in  every  other.  Under  such 
circumstances,  it  would  have  been  an  inexcusable  waste 
of  time  to  have  tried  each  action  separately,  and  unnec- 
essary cost  would  have  been  incurred.  We  think  there 
was  such  identity  of  interest,  of  subject-matter,  and  of 
parties  as  to  warrant  a  court  of  equity,  in  order  to  avoid 
a  multiplicity  of  suits,  to  order  their  consolidation. 

IV.    It  will  be  observed  that  the  defendant  A.  A. 

Adams  is  charged  by  each  vendor  with  purchasing  the 

goods  with  a  secret  intention  of  not  paying  therefor, 

and  of  executing  the  mortgages  as  a  part  of  that 

7  scheme.    If  he  had  such  an  intent,  and  failed  to 
disclose  it,  this  would  be  a  fraud  on  the  vendor, 

owing  to  which  the  sale  could  be  rescinded.  Starch 
Factor}/  v.  Lendriim,  57  Iowa,  581;  Lindauer  v,  Har^ 
61  Iowa,  665.  See  Wilmot  v.  Lyon,  49  Ohio,  296  ^34  N.  E. 
Rep.  720).  It  is  also  alleged  by  some  of  the  vendors  that 
he  falsely  represented  himself  as  solvent,  knowing  lie 
was  not,  and  that  goods  were  sold  in  reliance  thereon. 
If  so,  such  sales  might  be  rescinded,  and  the  goods 
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recovered.  Reid  v.  Coivduroy,  79  Iowa,  169.  If  the  evi- 
dence bearing  npon  the  issnes  raised  on  the  petition  or 
cross  petition  entitled  the  vendor©  to  recover  on  either 
of  these  gronnds,  then  the  conclusion  of  the  district 
court  must  be  sustained.  To  determine  these  questions, 
resort  to  the  very  voluminoue  record  is  necessary. 

V.  It  is  not  necessary  to  allege  conspiracy  in  order 
to  prove  similar  transactions.     Only  enough  need  be 
stated  to  warrant  the  relief  prayed.    If  the  issues  pre- 
sented involve  the  intention  or  good  faith  of  the 

8  defendants,  then,  as  bearing  thereon,  evidence 
is  admissible  of  like  transactions  at  or  about  the 

time,  or  that  the  act  complained  of  is  a  part  of  a  series  of 
similar  occurrences.  If  Adams  had  purchased  but  one 
small  bill  of  goods  through  misrepresentation  or  con- 
cealment, it  might  well  be  argued  that  there  was  no 
intent  to  defraud,  because  of  the  small  profit.  But  when 
it  appears  that  this  is  only  one  of  a  series  of  different 
purchases,  made  under  similar  circumstances,  and  a 
part  of  a  scheme  to  accumulate  goods  valued  at  thou- 
sands of  dollars,  on  credit,  then  his  fraudulent  purpose 
is  apparent.  Bigelow,  Fraud,  160;  State  t\  Brady,  100 
Iowa,T.91;  Rowley  v.  Bigelow,  12  Pick,  306;  Insurance 
Co.  V.  Armstrong,  117  U.  S.  591  (6  Sup.  Ct.  Rep.  877), 
Schqfield  v.  Shiffer,  156  Pa.  St.  65  (27  Atl.  Eep.  69). 

VI.  The  insolvency  of  A.  A.  Adams  during  1894  is 
fully  established  by  the  evidence.  According  to  his  own 
testimony,  he  had  a  stock  of  fifteen  thousand  dollars 
in  the  spring,  and  owed  the  National  State  Bank  t  ^vo 
thousand,  seven  hundred  and  fifty  dollars,  and  his 

brother,  as  trustee,  about  sixteen  thousand  dol- 

9  lars.  Besides  this,  the  evidence  tends  to  show 
that  he  was  owing,  on  bills  not  due,  in  the  neigh- 
borhood of  five  thousand  dollars.  By  other  witnesses  the 
value  of  the  stock  at  that  time  was  placed  at  from  eight 
thousand  dollars  to  twelve  thousand  dollars.    Looking 
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at  the  record  in  the  mo«t  favorable  light,  it  indicates 
that  he^  did  not  have  property  suflScient  to  satisfy  his 
debts  at  any  time  during  the  year.  When  F.  O.  Adams 
took  the  invoice  in  ^November,  1894,  the  stock  amounted 
to  twenty-four  thousand,  seven  hundred  and  sixty-eight 
dollars  and  ninety-seven  cents.  At  that  time  A.  A. 
Adams  owed  at  least  twenty  thousand,  one  hundred  and 
eighty -six  dollars  and  seventy-two  cents  for  goods  pur- 
chased, and  twenty  thousand  and  eighty-three  dollars 
to  the  bank  and  the  trustee,  making  the  excess  over  his 
liabilities  fifteen  thousand,  five  hundred  and  ten  dollars 
and  seventy-five  cents.  Adams  explains  this  by  saying 
that  he  did  not  know  he  owed  his  brother  so  much.  All 
but  three  of  the  notes  to  F.  O.  Adams,  as  trustee,  were 
in  his  handwriting,  and,  as  he  kept  a  set  of  books, 

10  he  must  have  known  approximately  what  was 
due.    From  these  facts,  and  his  concealment  of 

the  amounts  due  the  bank  and  the  trustee  from  his  cred- 
itors and  the  commercial  agencies,  we  are  satisfied  he 
was  insolvent,  and  was  fully  aware  of  his  financial 
condition. 

VII.    The  evidence  shows  that  A.  A.  Adams  had 

been  credit  man  in  his  fathers  wholesale  house  for 

many  years,  and  understood  that  wholesale  dealers 

based  their  credit  on  reports  gathered  from  commercial 

agencies.    That  they  so  did  is  proven.    The  repre- 

11  sentations  a  business  man  makes  to  commercial 
agencies  relating  to  his  business  or  pecuniary 

responsibility  are  expected  to  be  communicated  to 
others  and  to  be  acted  upon.  The  very  business  of  a 
commercial  agency  is  to  obtain  such  information  and 
communicate  it  to  its  patrons.  Any  one  making  state- 
ments to  such  an  agency,  relating  to  his  business  or 
responsibility,  must  know  and  be  held  to  intend  that 
whatever  he  represents  will  be  communicated  to  such 
of  its  patrons  as  may  have  occasion  to  inquire.    When 
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these  representations  are  communicated  to  a  patron  of 
the  agency,  and  he  relies  on  them  in  selling,  and  they 
are  falee,  he  may  rescind  the  sale.  Stevens  v,  Ludluni, 
46  Minn.  160  (48  N.  W,  Rep.  771);  Lindauer  t\  Hay,  61 
Iowa,  663;  Carvill  v.  Jacks,  43  Ark.  454;  Booth  v. 
Wonderlif,  36  N.  J.  Law,  250;  Eaton  v.  Avery,  83  N.  Y. 
31 ;  Lennessee  County  Sav.'Bank  v.  Mich iy an  Barge  Co,,  52 
Mich.  164;  8  Am.'&  Eng.  Enc,  Law,  643.  In  1893, 
Adams  made  a  statement  to  Bent,  as  agent  of  the  Ameri- 
can Boot  &  Shoe  Reporting  Company,  in  which  he  rep- 
resented his  stock  to  be  of  the  value  of  sixteen  thous^ind 
dollars;  outstanding  two  thousand  dollars;  owing  for 
goods  on  spring  deliveries,  not  due,  six  thousand  dol- 
lars; but  gave  no  account  of  his  indebtedness  to  his 
brother  as  trustee  or  to  the  bank.  At  first  he  declined 
to  give  any  information,  but  finally  did  so.  He  knew  its 
purpose,  and,  by  concealing  his  indebtedness,  obtained 
a  credit  he  could  not  have  otherwise  had.    Fifteen  of 

the  vendors  sold  goods  to  him  on  the  faith  of  this 
12        report     It  is  said,  however,  that  it  was  made 

nearly  a  year  before  the  purchases.  But,  accord- 
ing to  defendant's  testimony,  his  business  continued 
the  same,  and  he  allowed  the  report  to  continue  and 
remain  unchanged,  knowing  it  was  being  used  by  the 
trade  as  a  basis  of  credit.  All  of  these  vendors  were 
entitled  to  rescind  their  contract  of  sale.  Lindauer  v. 
Hay,  supra.  To  the  agent  of  the  American  Shoe  & 
Leather  Association  he  represented  that  he  owed  no 
overdue  bills  for  merchandise,  and  his  assets  exceeded 
his  liabilities.  No  mention  was  made  of  the  indebted- 
ness in  controversy.  Geo.  H.  Lewis  &  Sons  sold  in  reli- 
ance on  this  report,  and  should  have  the  relief  prayed. 

VIII.  The  P.  Oox  Manuiacturing  Company 
requested  Adams  to  make  a  statement  as  a  basis  of 
credit,  and  he  answered  that  he  owed  only  three  hun- 
dred and  fifty  dollars,  mot  yet  due,  and  thiat  the  National 
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Slioe  &  Leather  AssoKriaition  couM  n^ot  find  a  cent  of 
indebtedness  against  hiin'  except  this.  Here,  to  an 
inquiry  calling  for  his  true  financial  condition,  ht 
responded,  deliberately  concealing  an  indeHytedness 
exceeding  the  value  of  his  «tock.  He  referred  E.  H. 
Steams  &  Oo.  to  the  labove  letter,  and  they  sold  in 
reliance  on  the  statements  it  contained.  E.  P.  Beed  & 
Co.,  relied  on  the  statement  to  their  agent  that  his  stock 
was  worth  seventeen  thousand  dioUairs^  and  he  did  not 
owe  to  exceed  five  thousand  dollans.  It  seems  hard'ly 
necessary  to  add  tha/t  eachi  of  the  vendors  were  entitled 
to  rescind  the  sale  owing  to  Adamis'  fraudulent  con'ceal- 
ment  of  his  indebtedness. 

IX.  It  is  insisted'  by  the  appellants  that  the 
defendanlts  made  no  statement  to  tSie  Sigeiat  of  R.  G. 
Dun  &  Oo.,  or  Bradistreet  Commercial  Agencies,  and 
hence  any  inib-rmation  coming  from  them  \m&  not  dis- 
seminated by  his  authority.  The  evidence,  how- 
13  ever,  confclusively  sl^ows  that  he  knew  just  what 
these  reports  were,  and  referred  vendors  to  them, 
and;  also  to  the  agencies.  To  Wallace,  Elliott  &  C5o.  he 
expressly  suggested  thiat  R.  G.  Dun  &  Co.  'had  a  resident 
agent,  who  was  well  qualified  to  give  him  information. 
To  th'e  agent  of  Boney  &  Berger  and  E.  A.  Stark  &  Oo. 
he  said  the  rating  of  Dun  &  Co.  of  ten  thousand  dollars 
was  correct,  and  he  did  not  owe  five  thousand  dollars 
on  the  stock.  To  Beynoldls  &  Co.  he  wrote  that  he  was 
not  advise^d  w'hiat  mercantile  agencies  they  used  as  a 
basis  of  credit,  but  Dun  &  Oo.  and  Bradstreet  both  had 
resident  agents,  and  he  thought  he  could  satis^fy  them. 
To  Frank,  Herman  &  Oo.  he  suggested  tfliat  Dun  &  Co. 
and  Bradstreet  had  resident  agents  in  the  city,  to  whom 
they  miglit  wish,  to  refer.  To  Medlar-Holmes  Shoe 
Company  he  again  made  the  same  suggestion.  Thus  it 
appears  that  he  not  only  knew  th«e  information  being 
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disseminiat-ed  by  the  ageucies,  but  approved  it  as  cor- 
rect The  reporte  of  Dun  &  Oo.  indicated  the  value  of 
his  assets  over  liafbilities  at  five  thousand  dollars  to  ten 
thk>u®and  dollars,  and  fhose  of  Bradetreet  at  from  three 
thou!sand  dollars  to  five  thousand  dollars,  with  mo  inti- 
mation of  the  large  indebtedness  to  the  bank  or  trustee. 
Those  firms  which  he  referred  directly  to  the  Dun  & 
Co.  and  Bradstreet  agencies,  and  who  sold  in  reliance 
on  the  information  derived  theiefiom,  were  delibertately 
deK>eived,  and  may  rescind  their  sales. 

X.  Seventeen  other  firms  sold  goods  in  reliance  on 
information  obtained  in  the  credit  booksi  or  special 
reports  odf  R.  G.  Dun  &  Co.,  or  Bradstreet,  or  both. 
Adtams  bad  madie  no  direct  statement  to  these  agefacies, 

and  had  not  referred  the  firms  to  them.    It  is 

14  true  he  knew  the  information  they  were  giving, 
and  to  other  concerns  approved  it  as  reliable. 

But,  so  far  as  ^Hhese  vendk>rs  were  concerned,  he  neither 
giave  the  information,  nor  authorized  its  use  'by  them, 
and  they  cannot  base  a  recovery  on  the  charge  that  the 
goods  were  obtained  by  false  representeutions  through 
these  agencies.  See  Dor  man  v.  Weakley  ^  (Tenn.  Ch. 
App.)  39  S.  W.  Rep.  890.  Again,  the  defendant 
urges  that  many  of  the  vendors  were  not  subscribers 
to  the  agen'cies*  relied  on.  A  careful  exaamnation  of 
the  evidence  shows  thait  ail  but  two  were  either  su/b- 
scrfbers  or  received  special  reports.  One  of  these 
referred  to  the  credit  book  of  Dun  &  Oo.,  and  the  other 
to  that  of  tfllie  American  Boot  &  Shioe  Reporting 

15  Company.    The  contract  of  the  latter  company 
is  not  set  out.    Presumalbly  the  information 

gathered  by  it  for  that  particular  line  of  trade  was  for 
those  connected  therewith,  aoid  the  vendor  rightly  used 
its  reports.    Eaton  v.  Avery ^  supra. 

XI.  But  AdJams  knew  tha^t  the  reports  of  Dun  & 
C!o.  and  of  Bradstreet  were  being  used  as  a  basis  of 
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credit,  and,  while  the  seventeen  vendore  had  not  been 
authorized  by  him  to  rely  on  their  reports,  this 

16  evidence  is  miaterial  as  bearing  on  the  intention 
he  hald  in  purchasing  goods.     The  faict  thiat  he 

miade  express  representation's  when  necessary  to  aid 
Mm  in  accumulating  an  immense  stock  of  g'oods  will 
aid  in  detei'mining  the  purpose  h^e  had  in  buying  of  the 
more  confiding  wh^olesade  dealers.  As  bearing  on  Ms 
purpose,  evidetnce  of  the  entire  sdheme  anid  the  m«eth'od4 
i^sorted  to  may  be  considered.  Now,  he  bought  the 
goods  in  small  lots,  as  in  the  ordinary  course  of  busi- 
nesis,  from  sixty-three  houses,  knowing  that  credits,  if 
extended,  would  be  on  the  basis  of  his  rating  with  the 
commercial  agencies.  To  m<any  of  these  he  directly  mis- 
represented liis  financial  condition,  and  did  so  to  others 
through  agencies.  When  making  purchases,  he  knew 
he  was  insolvent.  He  bought  and  received  goods  to  the 
>alue  of  at  lea»t  ten  thousand  dollars  for  fall  deliveries 
more  than  ever  before.  His  sales  for  the  year  up  to 
November  20,  1894,  were  but  eigtt  thousand  amd  fifty- 
nine  dollars  and  forty-four  eenrts^  and  yet  he  ordered 
ti\'enty-two  thk>usand  doll^ars'  worth  of  goods.  Adams 
attempts  to  explain  these  purchases  by  saying  he 
expected  to  open  ©mother  store,  but  he  liad  never  men- 
tioned the  matter  to  his  creditors,  had  made  no  arrange- 
mnts  for  storero'om,  and  had  merely  spoken  to 

17  Reilley  about  managing  it.    Besides,  he  made 
purehlases  of  goods  similar  to  large  amounts  he 

then  had,  after  he  was  aware  Reilley  would  aot  be  with 
'him.  Again,  he  purcha.sied  goodis  out  of  season, — that 
is,  those  for  fall  delivery  which  could  not,  in  the  ordd- 
n;ary  course  of  business,  be  sold  till  spring, —  amd  of 
s^ome  lines  in  unusual  quantities.  The  bills  matured 
between  January  1st  and  April  1st  of  the  following 
year,  and  he  must  have  known  that  it  would  be  utterly 
impossible  to  pay  but  a  fraction  of  them  when  matured. 
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He  eontiniMilly  urged  the  necessity  of  eariy  delivery 
during  September  and  Octo'ber.  These,  facts  and  cir- 
cnmetan^es  lead  to  but  one  conclusion,  and  that  is  that 
he  wias  accumulating  an  immense  sto»ck  of  goods  for  a 
retail  dealer,  with  no  reasonable  expectartion  of  paying 
tOiereflor.  The  demand  off  Steaims  &  Co  for  the  imme- 
diate payment  or  security  of  its  bills  of  eight  hundred 
dJollars  was  the  excuse,  ratber  than  the  cause,  of  execut- 
ing the  mortgages.  The  evidence  amply  supports  the 
conelusion  of  the  district  court  that  the  purcinaaes  were 
made  with  the  intenrtion  of  cheatinig  the  sellers  out  of 
the  purchase  price. 

XII.  It  should  be  stated  that  A.  A.  Adams  denies 
making  the  representations  heretofore  referred  to,  and 
says  thaft  he  did  not  regard  the  debts  to  the  bank  and 
his  brother,  as  trustee  for  his  brother  and  sisters,  as 
aflfeeting  his  credit  His  letters,  however,  confirm,  the 
evidence  of  the  various  agents,  afnd  his  statements  con- 
cerming  the  debts,  in  view  of  his  intelligence  and  his 
long  business  experience,  are  unworthy  of  belief.  T5ie 
mortgage  to  the  bamk  has  been  paid,  and  a  sufficient 
amount  remiain«s  in  the  handis  of  F.  O.  Adamis  to  satisfy 
his  obligaltion,  to  discharge  the  indebtedness  of  A.  A. 
Adams  to  the  amouuft  of  two  huujdred  and  fifty  dollars, 
and  to  pay  any  costs  ehargeatole  in  the  f  oreclosuie  pro- 
ceedings. To  the  contention  of  the  appellants,  that 
under  the  bank  mortgage  its  agent  was  entitled  to  costs 
and  nominal  damages,  it  may  be  said  that,  even  though 
true,  this  would  not  warrant  a  reversal.  The  judg- 
ments against  E.  H.  Cbwles  &  Oo.  and  RohJey  &  Berger 
are  reversed  and  in  all  other  respects  the  decree  of  the 
district  court  is  affirmed. 
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Lottie  A.  Orr  v.  A.  J.  Moore,  et  al.j  Appellants. 

Suit  for  Purchase  Price:  estoppel:  An  owner  of  certain  property 
agreed  with  a  purchaser  to  transfer  the  property  to  him  under 
a  deed  warranting  against  all  incumbrances.  1  he  deed  was  to 
remain  in  escrow  until  the  grantee  had  paid  certain  taxes  which 
were  liens  on  the  land,  and  it  was  delivered  to  him  upon  his 
representation  that  all  were  paid.  Held,  that  a  special  assessment 
which  the  grantee  had  not  paid  at  the  time  when  the  deed  was 
delivered  to  him,  but  which  he  subsequently  paid  without  protest, 
and  which  he  did  not  present  as  a  clain  against  the  grantor*s 
estate  after  the  grantor's  death,  cannot  be  set  up  as  a  counter- 
claim in  an  action  to  collect  the  amount  due  on  the  purchase 
price. 

Appeal  from   Woodbury  District  Court. — Hon.  J.  P. 
Oliver,  Judge. 

Saturday,  May  14, 1898. 

The  plaintiff  is  the  surviving  widovr  of  0.  C.  Orr, 
deceased,  who  died  Fehruary  12, 1893.  On  Hhe  fifteenth 
day  of  July,  1891,  C.  C.  Orr  and  wife  executed  to  A.  J. 
Moore,  aa  trustee  foir  Homick,  Hess  &  Moore,  a  war- 
ranty deed  for  certain  premises;  and  Moore,  for  the  pur-* 
chase  price,  executed  to  C.  C.  Orr  twenty  notes,  amd  a 
mortgage  on  the  conveyed  premises  to  secure  their  pay- 
ment. The  notes  were  piald,  except  the  last  of  'the 
series,  which  is  for  one  thiousand,  nine  hundred  aiid 
forty  dollars,  with  interest;  and  this  action  is  upon  said 
note,  and  asking  for  a  foreclosure  of  thJe  mortgage.  The 
plaintiff  now  owns  the  n'ote  and  mortgage.  The 
answer  adtoits  the  miaking  of  the  note  and  mortgage, 
and,  by  way  of  coun'terelaim,  says  that  by  the  terms 
of  the  deed  there  is  a  covenant  against  incumbrances, 
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ftn-d  that  at  Utie  date  of  the  deed'  there  were  incum- 
brances on  the  land,  because  of  special  assessments  for 
street  improvements,  so  tliat  the  amount  thereof, 
already  paid  by  Homick,  Hess  &  Moore,  and  to  be  paid, 
amounts  to  one  thousand,  eevem  hundTed  vand  nineteen 
dollars  and  sixty  cents;  and  there  is  an  offer  to  pay  any 
difference  that  may  be  found  in  favor  of  plaintiff 
between  the  lamiounrt  of  sudh  incumbrance  and  the 
amount  dine  on  the  note.  In  a  reply  it  is  made  to  appear 
ttet  it  was  agopeed  that  the  defendants  should  pay  off 
all  taxes  wxA  special  tastsessmeuits  then  a  lien  on  the 
land  beftMie  the  deed  should  be  delivered,  and  that,  in 
puTsuamee  of  -sucli  agreement,  Orr  delivered  the  deed  to 
tlie  conveyancer  to  'be  delivered  upon  the  payment  of 
suich  taxes  and  assessmeoits,  and  tfet  tlie  same  was 
delivered  upon  the  representations  of  defendants  thut 
such  payments  Wad  been  made;  and  it  is  urged  that 
def en'dianrts  are  estopped  to  claim  damages  because  of  a 
t>reach  of  the  covenants  in  the  deed.  Other  matters  aire 
pleadied,  Which,  if  necessary,  will  be  noticed  in  the 
opinion.  The  distriict  court  gave  judgmemt  for  plain>- 
tiff  for  the  amount  due  on  the  note,  with  a  decree  of 
foredosuipe.    The  defendiants  appealed. — Affirmed. 

J.  S.  Lotkrop  for  appellants. 

Lynn  dk  Foley  for  appellee. 

Granger,  J. — There  is  some  coritention  as  to  the 
competency  of  the  evidenioe  in  the  record,  whi^rh  we 
need  not  notioe,  as  we  may  disregard  what  appears  to 
■be  impipoperly  there,  amd  i)ortioni9  of  it  must  be  dis- 
regarded. The  mndn  contention  in  the  case  by  appel- 
lants is  as  to  the  conclusiveniess  of  the  deed  on  the 
question  of  their  right  to  recover  for  a  breach  of  its 
covenants  J  the  point  being  that  its  terms,  being  express 
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covenants  agtainist  incuTn'biianices,  cannot  be  contra- 
dl-cted  or  changed  ty  parol  evidence,  anid  many  autfakwri- 
ties  are  cited,  claimed  to  support  swch  a  rule  ae  applica- 
ble to  this  catse.  The  claims  and  citations,  however,  do 
not  a-ppear  to  be  directed  to  the  particular  issue  we  have 
set  out  in  the  sta»tement,  aaid  whi'ch  we  think  is  control- 
ling in  the  case,  with  the  facts  as  we  find  them  to  be. 
That,  before  the  deed  was  made  the  parties  understood 
— in  fact,  agreed — ^thiat  the  land  should  be  taketn  with- 
out any  incumbran/oes  that  might  'be  against  it,  by  way 
of  aisseesments,  we  have  no  doubt  whatever.  The  acta 
of  th*e  parties  for  a  long  time  after  strongly  sustain  such 
a  conclusion.  Whart  we  wish  to  be  understood  as  say- 
ing is  this:  That  the  parties  well  understood  that  Oir 
was  to  pay  no  incumbrances  that  might  be  on  the  land. 
When  the  deed  was  made,  there  were  taxes  thiat  were  an 
incumbrance;  but  defendamts  did  not  wiant  the  deed  to 
show  an  exception  as  to  the  covenants  of  warranty  be- 
cause it  was  the  purpose  to  plat  the  land  into  lots  for  sale ; 
and  so  the  deed  was  to  be  held  by  Henderson,  who  wrote 
it,  till  the  incumbrau'ces  should  be  removed,  and  then  *o 
be  delivered.  I>efend*anti8  paid  the  taxes,  other  than 
sipecial,  and  cMmed  the  deed;  and  Henderson,  not  hav- 
ing thought  about  special  assessmaen'ts,  delivered  the 
deed,  whem,  had  he  known  or  thought  of  them,  he  would 
not,  for  he  so  says;  and  he  testifies  that  the  agreement 
was  that  all  liens  and  incumbrances  were  to  be  paid  by 
the  parties  getting  the  deed,  before  it  should  be 
deliveredi.  He  is  somewhat  contradicted'  in  this,  but 
the  corroborating  facts  sustain  him.  It  was  really  a 
d'eal  commencing  in  1889,  when  Orr  gave  possession  of 
the  land, —  to  other  parties,  it  is  true;  but  these  defend- 
ants succeeded  the  former  purchasers,  with  slight  modi- 
fications of  the  contract;  and  the  conveyance  to  defend^- 
ants  was  a  practical  caiiTying  out  of  the  original  agree- 
ment to  deed,  at  which  time  the  assessments  in  ques- 
ti'on  were  not  liens.     After  the  delivery  of  the  deeds,  as 
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the  instaillments  of  the  assessfments  became  due  they 
were  paid  by  defendunts,  with  no  complaint.  In  1893 
Orr  died;  and  his  estate  wbb  settled, — being  solvent, — 
with  n^)  claims  because  of  such  a  breaieli  of  his  coven- 
ants being  presented.  We  speak  of  these  facts  as  sus- 
taining the  coinclusic'n  that,  whleo  tihedeed  was  left  with 
Henderson  for  delivery  when  iu'cumbiaiuces  should  be 
removed,  it  Wais  unders'too'd  that  all  incumbramces  were 
included.  It  may  be  true  that  neither  jmrty  at  that 
time  thoug'ht  of  these  special  asfiessmen»te;  but  the  acts 
of  defendants  in  making  these  paymemts  in  the  way  they 
were  made  sup5>orts  the  cofnclusiou  that  it  was  under- 
€<tood  that  Orr  was  niot  to  pay  any  in)cumbran»ces,  and 
that,  even  though/  defendants  innocently  represented 
the  incumbrances  as  paid,  the  obtaining  of  the  deed 
was  wrongful,  and  sfhould  estop  a  -claim  in  direct  viola- 
tion of  the  agreement  upon  which  it  was  to  be  delivered. 
The  intention  was  that  the  deed  should  be  taken  with 
the  incumbran^ces  paid,  so  that  Orr  could  not  be  liable 
under  the  terms  of  his  covena<nts  in  the  deed;  that  is, 
that  the  facts  should  be  made  to  luairmonize  T\ith  the 
conditfloms  as  expressed  in  tliie  deed,  and  tlhen  the  deed 
become  operative.  The  mosst  favorable  sibate  of  faets  to 
appellants  is  that  the  deed  was  called  for,  and  accepted, 
believing  the  agreement  as  to  removing  incumbrances 
had  been  complied  with;  and,  if  this  is  true,  no  known 
rule  of  law  would  permit  them  to  take  advantage  of  such 
a  delivery  to  avoid  their  obligations.  We  do  not  over- 
look the  fact  that  there  is  some  testimony  to  show  that 
before  Orr  died  his  attention  was  called  to  the  matter, 
aind  he  acknowledged  his  liability  for  assessments,  but 
such  a  fact  does  not  appear  by  competent  proof.  The 
judgment  is  affirmed. 
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The  Franklin  Savings  Bank  v.  C.  J.  Colby,  Anna  W. 
Colby,  SouaHEaAN  National  Bank,  American 
Exchange  National  Bank,  Aohublot  National 
Bank,  et  al.^  Appellants. 

Pajment:  mobtgagb:  Principal  and  agent,  A  mortgagee  of  land 
authorized  by  one  to  whom  he  has  assigned  the  mortgage  to  col- 

8  lect  the  notes  secured  thereby,  is  not  authorized  thereby  to  receive 
other  notes  in  payment. 

Same:  Notice.  That  one  of  several  notes  secured  by  mortgage  is  paid 
a  considerable  time  before  maturity  to  the  mortgagee  who  is 
4  authorized  by  the  assignee  of  the  mortgage  to  collect  the  notes,  is 
not  necessarily  notice  to  the  assignee  that  the  mortgage  has  been 
satisfied,  and  other  notes  and  a  mortgage  taken  in  lieu  thereof  by 
the  mortgagee. 

Payment:  bills  and  notes:  Innocent  Purchaser,  The  maker  of  notes 
secured  by  mortgage,  who  gives  a  second  series  of  notes  and 

9  mortgages  to  the  mortgagee,  knowing  that  the  first  notes  have 
been  transferred,  is  not  thereby  relieved  from  liability  to  innocent 
holders  for  value  of  such  first  notes. 

Same:  Assignment,  Where  a  mortgage  and  the  notes  secured  thereby 
are  assigned  by  the  mortgagee,  and  the  assignor  does  not  record 
his  assignment, and  subsequently  the  mortgagee,  without  authority 
from  the  assignee,  takes  another  mortgage  on  the  same  property, 
and  new  notes  in  renewal  of  the  first  mortgage  and  debt,  and 

c6£ releases  the  first  mortgage  of  record,  and  transfers  the  new  notes 
to  a  first  national  l)ank,  but  does  not  inform  the  bank  of  the 
security,  and  does  not  assign  it,  the  second  mortgage  does  not 
follow  the  debt  it  was  given  to  secure.  National  banks  are  for- 
bidden by  act  of  congress  to  deal  in  real  estate  securities  as  orig- 
inal investments 

Election.  The  assignee  of  a  mortgage  did  not  record  its  assignment, 
and  the  mortgagee  subsequently,  without  authority,  released  the 
mortgage,  and  took  a  new  mortgage  and  notes  in  renewal  of  the 
6  old  ones,  and  sold  the  new  notes,  and  afterwards  made  a  trust 
deed  for  the  benefit  of  his  creditors  including  the  assignee  of  the 
8  first  mortgage.  The  assignee  of  the  first  mortgage  placed  bis 
assignment  on  record,  and  began  action  to  foreclose  Held,  that 
the  contribution  toward  the  expense  of  foreclosing  the  trust  deed, 
made  for  the  assignee  by  one  whose  authority  to  do  so  is  not 
shown,  is  not  an  election  to  take  under  the  trust  deed. 
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Belt'Ase:  mortgage.    A  mortgagee  of  land  cannot  rightfully  release 
1-2  the  mortgage  after  an  assignment  thereof,  unless  authorized  by 
8    the  assignee. 

Efidence.    Evidence  given  on  one  trial  is  inadmissible  on  a  second 
7    trial  in  the  absence  of  any  explanation  for  the  failure  to  call  the 
witnesses  who  gave  the  same. 

Appeal  from    Pottawattamie    District    Court.Siotf. 
Walter  I.  Smith,  Judge. 

Saturday,  May  14, 1898. 

Action  In  equity  for  jud'gment  on  one  ppomissory 
n^te  executed  by  the  defendant»  C.  J.  and  Annie  W. 
Colby  to  Kim'ba'll-Ohfimp  Investmemt  Company,  and  for 
decree  foreclosing  a  mortgage  om  real  estate  executed 
by  said  Colbys  to  secure  the  same.  The  issues  and  facts 
appear  in  tlhe  opinion.  Judgment  and  decree  were  renr 
dered  ini  favor  of  the  rlaintifif.  Defendants  appeal. — 
Affirmed. 

Stone  &  Dawson  for  appellants. 

Sims  &  Bainhridge  for  appellee. 

Given,  J. — I.  Api)ellan't^8  counsel  state  the  faicts 
as  follows:  February  14,  1889,  the  pfrin-cipal  defend- 
ant, C.  J.  Colt)y,  miade  his  three  notesi,  aggregating 
eight  thoU'Sand  dollars,  due  in  one,  two,  ajid  three  years, 
to  the  Kim'ball-Champ  Investment  Compiany,  and  gave 

a  mortgage  securing  the  same  on  the  property 
1  in  controversy,  to  the  company.    March  5th  the 

company  sold  the  notes  to  the  Franklin  Savings 
Bamk,  delivering  at  the  same  time  a  blank  assignment 
of  the  mortgage.  The  assignment  rem'ained  in  blank 
until  it  was  returned  to  Council  Bluffs,  presumably 
about  the  time  it  was  reeorded,  and  then  the  name  of 
the  Franklin  Savings  Bank  as  assignee  was  filled  in  by 


426  Savii^os  Bane  v.  Colby,  et  al.         [105  Iowa 

A.  D.  Annis,  of  Council  Bluflfe.  In  January,  1890,  before 
the  first  note  was  due,  J.  F.  Kimball,  president  of  tbe 
Kimball-Champ  Investment  Company,  entered  into 
negotiations  with  Colby  to  take  up  the  mortgage  in  suit, 
and  have  him  execute  a  new  one  in  place  of  it  The  com- 
pany was  the  regular  correspondent  of  the  Franklin 
Savings  Bank  in  Council  Bluffs,  and  by  the  uniform 
course  of  businese  had  entire  charge  of  the  collection, 
management,  and  renewal  of  the  paper  from  this  local- 
ity owned  by  the  bank,  and  sold  to  it  by  the  company. 
Kimball  told  him  the  company  had  one  note  (the  one 
that  would  come  due  the  next  month),  and  that  the  other 
two,  which  were  not  due  for  more  than  a  year  and  two 
years,  respectively,  were  Eaj^t  Colby  agreed  to  the 
renewal,  and  early  in  February,  and  before  the  first  note 
came  due,  Colby  executed  and  delivered  to  the  company 
new  notes  and  a  new  mortgage  for  the  same  amount,  the 
old  note  was  delivered  up,  and  a  release  of  the  old  mort- 
gage in  the  following  form,  "Released,  February,  1890. 
J.  F.  Kimball,  President,^'  was  written  in  the  margin 
of  the  record  of  the  old  mortgage,  which  was  in  the 
name  of  the  Kimball-Champ  Investment  Company  at 
that  time,  no  assignment  having  been  filed  by  the  Frank- 
lin Savings  Bank  or  any  other  party.  The  new  notes 
were  shortly  afterwards  sold  or  delivered  as  collateral 
to  the  appellant  banks.  The  second  note  of  the  original 
issue  was  afterwards  delivered  up  according  to  agree- 
ment by  the  plaintiff  and  Kimball  to  the  defendant,  but 
the  third  note  was  not,  and  is  the  one  now  sued  upon. 
In  July,  1891,  Kimball  and  Champ,  knowing  that  they 
wei'e  liable  to  the  plaintiff  for  the  Colby  note  still  held 
by  it,  and  not  paid  by  them,  and  being  about  to  fail, 
made  entries  on  their  books,  both  personal  and  of  the 
iiompany,  formally  assuming  a  personal  liability  to  the 
plaintiff  for  the  amount  of  the  note.  Immediately  there- 
after they  made  a  general  assignment  of  the  company, 
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and  at  the  same  time  executed  a  trust  deed  to  A.  T. 
El  well  securing  the  amount  due  the  plaintiff  with  a 
number  of  other  debts  similarly  secured.  October  10, 
1891,  an  action  to  foreclose  this  trust  deed  and  to 
recover  the  amounts  due  was  brought  by  the  trustee,  all 
except  one  of  the  beneficiaries  accepting  under  it,  and 
this  plaintiff  contributing  with  the  others  to  the  main- 
tenance of  the  suit.  October  30, 1891,  the  assignment  to 
the  plaintiff  was  placed  on  record.  July  1, 1893,  the  suit 
of  El  well  V.  Kimball  being  still  pending  and  undecided, 
this  suit  was  begun.  October  25,  1893,  the  Elwell  suit 
was  decided  in  favor  of  the  Omaha  National  Bank, 
which  claimed  the  property  therein  involved  on  an 
attachment,  and  is  now  i>ending  an  appeal  in  this  court. 
No  disclaimer  of  an  interest  in  the  Elwell  trust  deed,  or 
withdrawal  from  the  suit  to  forecloee  it,  has  ever  been 
made  by  the  plaintiff.  Appellee's  counsel  concede  this 
statement  to  be  substantially  correct  except  in  the  fol- 
lowing particulars:  They  deny  that  the  investment 
company  was  the  regular  correspondent  of  the  plain- 
tiff bank,  and  had  charge  of  the  collection,  management, 
and  renewal  of  the  paper  from  the  locality  of  Council 
Bluffs  which  had  been  sold  to  it  by  the  investment 
company.  They  deny  that  Kimball  told  Oolby,  at  the 
time  of  the  transaction  in  question,  that  he  (Kimball) 
then  had  one  of  the  notes.  They  also  deny  that  the 
plaintiff  bank  accepted,  as  one  of  the  beneficiaries, 
under  the  Elwell  trust  deed,  or  that  it  contributed  to  the 
maintenance  of  the  suit  to  foreclose  that  deed. 

II.  We  first  inquire  as  to  the  release  of  the  first 
mortgage.  Plaintiff  insists  that  it  is  not  a  satisfaction 
of  the  mortgage,  for  that  it  does  not  purport  to  have 
been  executed  for,  nor  by  authority  of,  the  investment 

company.     Taking  the  mortgage  and  release 
2  together,  there  can  be  no  doubt  but  that  Mr, 

Kimball  executed  the  release  as  president  of  the 
company,  and  -for  it  under  his  authority  as  president 
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If  thie  company  was  claiming  under  the  mortgage,  the 

release  might  be  suflBcient  as  against  it,  yet  not  as  to  this 

plaintiff.    By  the  transfer  of  the  notes  and  mort- 

3  gage  plaintiff  took  aJl  rights  of  the  investment 
company  therein,  and  that  company  could  not 

thereafterrightfuUy  release  the  mortgage  unless  author- 
ized by  the  plaintiff.  We  do  not  think  that  any  such 
authority  is  shown.  No  doubt  Mr.  Kimball,  acting  for  the 
company,  in  taking  the  second  notes  and  mortgage,  and 
in  disposing  of  said  notes,  and  in  entering  the  release 
of  the  first  mortgage,  intended  that  the  company  should 
become  debtor  to  and  would  pay  the  plaintiff  the  notes 
which  it  held;  but  there  is  no  evidence  that  the  plaintiff 
authorized  such  an  arrangement.  The  extent  of  the 
authority  given  to  the  investment  company  was  to  col- 
lect the  notes  which  plaintiff  purchased  from  it,  but  this 
did  not  authorize  the  company  to  receive  other  notes  in 
payment  However  honest  the  purpose  may  have  been 
in  taking  the  second  notes  and  mortgage  in  satisfaction 
of  the  first,  and  in  entering  the  release,  it  was  clearly 
unauthorized,  and  a  fraud  upon  the  plaintiff. 

4  It  is  contended  that  by  receiving  payment  of  the 
first  and  second  notes  through  the  investment 

company  the  plaintiff  ratified  its  said  action.  Plaintiff 
collected  notes  purchased  from  the  company  through  it, 
sometimes  sending  notes,  at  maturity  for  collection,  and 
sometimes  receiving  payment  before  the  notes  were 
sent,  in  which  event  the  notes  were  surrendered.  Plain- 
tiff having  received  payment  of  the  first  two  notes,  they 
were  surrendered  to  Mr.  Colby.  That  one  of  them  was 
paid  a  considerable  time  before  maturity  did  not  neces- 
sarily indicate  to  plaintiff  that  other  notes  and  mort- 
gage had  been  taken,  and  defendants'  mortgage  satis- 
fied. Indeed,  plaintiff  knew  nothing  of  that  transaction 
until  long  after  the  payments  were  received.    There 
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was  no  ratification  of  the  acts  of  the  investment  com- 
pany by  receiving  the  payments  of  the  first  two  notes. 
It  is  further  insisted  that  plaintiff  elected  to  take  under 
the  trust  deed,  and  thereby  ratified  the  acts  of  the 
investment  company.  As  will  be  seen  further  on,  we  are 
of  the  opinion  that  the  plaintiff  did  not  so  elect,  and 
therefore  did  not  ratify  the  acts  of  the  investment  com- 
pany by  such  an  election.  Our  conclusion  upon  this 
inquiry  is  that  the  plaintiff  neither  authorized  nor  rati- 
fied the  taking  of  the  second  notes  and  mortgage  in  sat- 
isfaction of  the  first,  nor  the  entering  of  said  release; 
and  that,  if  nothing  further  appeared  there  could  be  no 
question  of  plaintiff's  right  to  a  foreclosure  of  its 
mortgage. 

HI.  It  further  appears  that  the  second  series  of 
notes  was  transferred  to  the  defendant  banks, — ^to  one 
as  collateral  and  to  the  others  as  purchasers, —  before 
plaintiff's  assignment  of  the  first  mortgage  was 
recorded,  and  without  any  knowledge  on  the  part  of  the 
said  banks  of  that  assignment.  In  Jenks  v,  Shaw^  99 
Iowa,  604,  this  court,  after  a  review  of  the  cases,  said,  in 
conclusion,  "that  the  rule  in  this  state  is  that  the 
assignee  of  a  debt  secured  by  mortgage  must  give  notice 
on  the  record  of  the  transfer  to  be  entitled  to  preference 
over  subsequent  purchasers  or  mortgagees  without 
notice  of  the  transfer."  The  case  also  recognizes  the 
rule  that  the  security  follows  the  debt  without  assign- 
ment; that  is,  that  where  a  transfer  of  the  security  is 
intended,  it  follows  a  transfer  of  the  debt  without 
an  assignment  of  the  security.  Ordinarily  it  is  so 
intended,  but  not  necessarily  so.  It  does  occur  that  notes 
secured  by  mortgage  are  assigned  and  received  with- 
out intending  thereby  to  convey  any  interest  in  the 

mortgaged  property.    We  now  inquire  whether 
5  the  defendant  banks  are  subsequent  purchasers 

or  mortgagees,   so  as  to  be  within  the  rule 
announced  in  Jenks  v.  Shaiv.    In  appellants'  abstract 
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it  is  said  as  follows  concerning  the  transfer  of  the 
second  series  of  notes  to  the  defendant  banks:  "The 
leceipt  of  the  notes  was  acknowledged  by  all  the  defend- 
ant banks  by  letters  or  credit  slips.  The  cashiers  op 
other  officers  acted  for  the  banks.  They  never  saw  op 
had  in  their  possession  the  original  mortgage  given  by 
Colby  and  wife  to  secure  these  notes  before  July  21, 
1891,  and  did  not  have  it  before  them  when  theyaccepted 
the  notes.  No  abstract  of  title  to  the  property  covered 
by  the  mortgage  was  submitted  when  the  notes  were 
purchased,  and  no  opinion  as  to  the  title  was  ever  pro- 
cured from  any  attorney.  Each  of  the  defendant  banks 
is  a  national  bank.''  It  does  not  appear  that  any  men- 
tion was  made  of  this  second  mortgage  to  any  of  the 
defendant  banks  until  long  after  the  transfer  of  the 
notes  had  been  made,  and  then  only  to  one  of  them  in 
a  letter  saying,  "The  Oolby  notes  that  we  put  in  are 
secured  to  us  by  first  mortgage  on  valuable  real  estate 
near  the  city."  We  are  in  no  doubt  but  that  the  invest- 
ment company  intended  to  transfer,  and  the  defendant 
banks  to  receive,  these  second  notes  without  any  refer- 
ence whatever  to  the  mortgage.  Two  quite  satisfactory 
reasons  appear  for  this  conclusion:  The  investment 
company,  in  taking  the  second  mortgage  without 
authority,  might  well  hesitate  to  include  it  in  the  trans- 
fer; and  the  banks,  being  national  banks,  and  forbidden 
by  act  of  congress  from  dealing  in  real  estate  securities 
as  original  investments,  we  may  presume  did  not  desire 
the  mortgage  security,  but  rested  upon  the  indorsement 
of  the  investment  company.  Such  being  the  facts,  the 
security  did  not  follow  the  transfer  of  the  debt,  and  the 
defendant  banks  acquired  no  interest  in  the  mortgaged 
property,  and  are  not  within  the  rule  of  Jenks  v.  Shaw. 
They  were  not  deceived  into  taking  these  notes  by  the 
plaintiff's  omission  to  record  its  assignment  of  the  first 
mortgage,  nor  were  they  prejudiced  thereby. 
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IV.  In  the  trust  deed  executed  to  Mr.  Elwell, 
plaintiff  and  othere  are  named  as  beneficiaries,  the 
plaintiff  to  the  amount  of  two  thousand,  seven  hundred 
dollars.  It  does  not  clearly  appear  upon  what  this 
admitted  indebtedness  is  based,  but  we  are  inclined  to 
think  that  it  was  on  account  of  the  note  in  suit. 

6  The  plaintiff  knew  nothing  about  the  execution 
of  this  trust  deed,  but  it  is  contended  that  there- 
after it  elected  to  take  under  that  deed,  and  it  is  there- 
fore estopped  from  now  claiming  under  the  first  mort- 
gage. The  evidence  upon  which  this  claim  is  made  is 
that  of  Mr.  Congdon  and  Mr.  Parrish,  given  on  the  trial 
of  the  case  to  foreclose  the  trust  deed,  and  of  a  certain 

letter  and  a  decree  of  the  court  in  that  case. 

7  The  testimony  of  Mr.  Oongdon  and  Mr.  Parrish 
given  on  the  other  trial  was  clearly  inadmissible, 

and  must  be  excluded  under  the  objection  of  the  plain- 
tiff that  it  is  incompetent,  immaterial,  and  not  the  best 
evidence.   No  reason  appears  why  these  witnesses  were 
not  called  upon  the  trial  of  this  case.    The  letter 

8  relied  upon  is  as  follows:   "A.  W.  Sulloway,  Pres. 
Frank  Proctor,  Cashier.    The  National  Bank  of 

Franklin,  N.  H.  Franklin  Falls,  N.  H.,  June  6,  1892. 
G.  A.  Litchfield,  Esq.,  Tr.,  Keene,  N.  H.— Dear  Sir: 
Herein  inclosed  find  our  dft.  on  Boston  for  f  118.97  in 
pmt  of  amt.  due  from  the  Franklin  Savings  Bank  and 
the  Franklin  National  Bank  acct  of  retainer  of  Messrs. 
Oongdon  &  Olarkson,  in  re  Elwell  trust  deed.  We 
understand  from  Mr.  J.  W.  Squire  that  you  have 
advanced  this  amount  for  our  acct  Sav.  Bk.,  $85.89 ;  Nat. 
Bk.,  133.08,— f  118.97.  Very  respectfully,  Frank  Proctor, 
Cashier. ^^  Plaintiff's  objection  to  this  letter  ast  incom- 
petent must  also  be  sustained,  fdr  it  will  be  observed 
that  it  does  not  even  purport  to  be  from,  nor  by  author- 
ity of,  the  plaintiff,  but  from  one  of  the  other  bene- 
ficiaries named  in  the  trust  deed,  the  National  Bank  of 
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Franklin,  N.  H.  True,  it  says,  "in  pmt  of  acct.  due  from 
the  Franklin  Savings  Bank  and  the  Franklin  National 
Bank,"  but  it  does  not  appear  that  the  payment  was 
authorized  by  the  plaintiff.  It  is  said  that  these  two 
banks  were  doing  business  in  the  same  place,  and  weri? 
practically  one  concern.  If  this  be  conceded,  still  the 
authority  of  the  plaintiflF  for  the  payment  is  not  shown 
with  that  deflnitenese  that  it  should  be  to  warrant  us 
in  holding  the  plaintiff  to  have  elected  to  take  under 
the  trust  deed,  and  to  have  surrendered  its  rights  under 
its  mortgage.  As  against  the  claim  that  plaintiff  so 
elected,  we  have  the  facts  that  within  a  few  days  after 
the  action  to  foreclose  the  trust  deed  was  commenced 
the  plaintiff  filed  its  assignment  of  the  first  mortgage 
for  record,  and  six  months  prior  to  the  trial  of  that  case 
commenced  this  action.  Surely,  if  the  plaintiff  had 
intended  to  rely  upon  the  trust  deed,  it  would  not  have 
filed  its  assignment  for  record,  and  would  not  have  com 
menced  this  action.  As  already  stated,  we  think  the 
record  fails  to  show  an  election  by  the  plaintiff  to  take 
under  the  trust  deed.  What  we  have  said  fully  dis- 
poses of  the  case  as  between  the  plaintiff  and  the  defend- 
ant banks,  and  leads  to  the  conclusion  that  the  decree 
of  the  district  court  as  between  them  is  correct. 

V.  The  defendants  C.  J.  and  Annie  W.  Colby  gave 
the  second  series  of  notes  and  mortgage  knowing  that 
the  first  notes  had  been  transferred,  and  that  two  of 

them  were  then  in  other  hands  than  those  of  the 
9  investment  company.    They  seem  to  have  acted 

upon  the  confidence  that  they  hM'  in  the  invest- 
ment company  that  it  would  protect  them  against  said 
two  outstanding  notes,  but,  unfortunately  for  them, 
the  insolvency  of  that  company  has  rendered  it  unable 
to  do  so.  If  the  second  notes  were  given  by  them  as  pay- 
ment for  the  first,  they  then  should  have  required  the 
surrender  of  the  first. at  the  time  they  deliverod  the 
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eecond.  If  given,  as  we  think  they  were,  in  reliance 
upon  the  solvency  of  the  investment  company,  then 
surely  they  cannot  be  heard  to  question  their  liability 
to  innocent  holders  for  value  of  eaid  notes  without 
notice.  Our  conclusion  upon  the  entire  record  is  that 
the  judgment  of  the  district  court  should  be  affirmed. 


F.  E.  Fox  V.  S.  M.  Gray,  et  al..  Appellants. 

Mortice:  right  to  foreclose:  Default  in  Interest,    A  mortgage 

subsequently  made  in  pursuance  of  a  written  agreement  to  do  so 

3    when  a  note  was  executed  which  it  secured,  provided  that  on 

8    default  in  payment  of  interest  the  whole  debt  was  to  become  due 

5  and  collectable  Beldy  that  the  fact  that  no  such  provision  for 
maturity  and  collection  was  made  in  the  note,  was  no  defense  to 
a  foreclosure,  regardless  of  the  f aot  that  the  mortgage  was  in  pur- 
suance of  a  written  agreement. 

Same.    A  mortgage  containing  a  condition  that  failure  to  pay  any 

2  instaUment  of  principal  or  interest  when  due,  renders  the  mortj 

3  gage  subject  to  foreclosure  at  the  holder's  option,  may  be  fore- 

6  closed  for  a  failure  to  pay  an  installment  of  interest,  although  the 
note  secured  by  the  mortgage  states  that  interest  is  payable  annu- 
ally, and  that  interest  when  due  is  to  become  principal  and  draw 
a  specified  rate  of  interest. 

CoNsiDBKATiON.  The  makers  of  a  note  agreed  to  secure  it  with  a 
mortgage  upon  certain  property  as  soon  as  they  secured  title 
thereto,  and  by  agreement  the  payee  was  to  transfer  to  the  makers 

4  of  the  note  a  certain  judgment  and  note,  which  she  did.  Held, 
that  the  assignment  of  the  judgment  and  transfer  of  the  note 
were  a  sufiicient  consideration  for  the  subsequent  execution  of  the 
mortgage. 

Appeal.    The  cost  of  an  additional  abstract  filed  by  appellee  will  be 
taxed  to  him  where  it  merely  presents  matter  about  which  there 
1    is  no  question,  though  the  amendment  was  not  stricken  from  the 
files,  on  motion. 

Appeal  from  Linn  District  Court. — Hon.  William  Q-. 
Thompson,  Judge. 

Saturday,  May  14,  1898. 
Vol.  105  la-  '2S 
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The  defendants  executed  to  plaintiff  a  promissory 
note,  of  which  the  following  is  a  copy:  "|600.00.  Marion, 
Iowa,  March  1,  1895.  On  or  before  three  years  after 
date,  for  value  received,  I  promiee  to  pay  F.  R  Fox  or 
order  six  hundred  dollars,  payable  annually,  at  the  rate 
of  seven  per  cent  per  annum  until  paid;  interest,  when 
due,  to  become  principal,  and  draw  seven  per  cent,  inter- 
est. If  this  note  is  not  paid  when  due,  I  agree  to  pay  all 
reasonable  coets  of  collection,  including  attorney's  fees. 
S.  M.  Gray.  J.  M.  Gray.''  At  the  time  of  the  execution 
of  said  note,  the  defendant  had  coutracted  for  the  pur- 
chase of  certain  real  estate,  and  they  entered  into  a  writ- 
ten agreement  with  plaintiff  that  when  they  obtained 
the  title  they  would  execute  the  mortgage  thereon  to 
secure  payment  thereof.  Thereafter  defendants  got 
title  to  the  real  estate,  and  executed  such  mortgage 
to  plaintiff.  The  material  parts  of  this  instrument 
are  as  follows:  '*To  be  void  on  condition  that  S.  M. 
Gray  and  J.  M.  Gray  shall  pay  or  cause  to  be  paid  to 
said  F.  R.  Fpx  or  assigns  their  certain  promissory  note, 
dated  March  1,  1895,  for  $600,  due  on  or  before  three 
years  after  date,  with  interest  at  seven  per  cent,  from 
date,  payable  annually.  Failure  to  pay  any  installment 
of  principal  or  interest  when  due  forfeits  the  unex- 
pired time,  and  renders  this  mortgage  subject  to  fore- 
closure, at  the  option  of  the  holder."  On  August  1, 1896, 
plaintiff  brought  this  action  on  said  note,  and  for  the 
foreclosure  of  the  mortgage;  alleging  that  the  interest 
due  March  1,  1896,  was  unpaid,  and  that  he  exercised 
the  option  to  claim  the  whole  amount  of  principal  and 
interest  as  due.  There  was  a  demurrer  to  the  petition 
on  the  ground  that  the  note  disclosed  by  its  terms,  that 
it  was  not  due.  This  was  overruled.  Defendants 
answered,  setting  up  the  same  claim.  Plaintiff's 
demurrer  to  the  answer  was  sustained.     Defendants 
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electing  to  stand  thereon,  a  judgment  and  decree  were 
entered  in  plaintiff's  favor,  and  from  this  action  of  the 
court  defendants  appeal. — Affirmed. 

C.  J.  Haas  for  appellants. 

Richard  A.  Stuart  for  appellee. 

Waterman,  J. — Defendants  move  to  strike  appel- 
lee's additional  abstract  from  the  files  and  tax  the  cost 
thereof  againet  him.    This  motion  will  be  eus- 

1  tained,  to  the  extent  of  taxing  the  costs  of  this 
abstract  to  the  appellee.    It  presents  only  the 

acknowledgment  of  the  mortgage,  about  which  there 
was  no  question,  and  which  was  therefore  wholly 
unnecessary. 

II.  Appellee's  denial  of  the  correctness  of  appel- 
lant's abstract,  and  his  objections  to  the  assignments  of 
error,  are  without  merit.  This  brings  us  to  the  real 
issue  involved. 

III.  The  claim  of  defendants  is  that  by  the  terms 
of  the  note,  the  interest  was  not  to  be  paid  annually, 
but  that  they  had  the  option  to  so  pay  it  if  they  chose ;  if 
they  did  not  so  elect,  the  interest  was  to  become  princi- 
pal, and  could  only  be  collected  when  that  fell 

2  due.     They  rely  for  support  in  this  contention 
upon  Wood  V.  Whisler,  67  Iowa,  676.    In  that 

case,  however,  it  is  said,  "Neither  the  note  nor  mortgage 
provides  for  the  payment  of  interest  annually."  This 
we  regard  as  an  important  distinction,  for  in  the  case 
at  bar  both  the  mortgage  and  note  provide  that  the 
interest  shall  be  "payable  annually."  We  think  this 
case  is  ruled  by  that  of  Carter  v.  Carter y  76  Iowa,  474. 

IV.  But  it  is  insisted  by  appellants  that  the  note 
does  not  provide  that  default  in  the  payment  of  interest 
shall  make  the  whole  debt  due  and  collectible,  and  that 
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the  provisions  of  the  mortgage  cannot  be  considered  in 
this  connection.    The  reason  given  for  this  con- 

3  tention  is  that  the  mortgage  was  not  executed 
contemporaneously  with  the  note,  and  there  was 

no  con:&ideration  for  it,  so  far  as  it  attempts  to  change 
the  original  contract.  There  is  no  foundation  for  this 
position.  The  mortgage  was  made  in  pursuance  of  a 
written  agreement  to  do  so,  which  was  executed 
when  the  note  was  given.  It  was  as  much  a 
part  of  the  original  transaction  as  though  made 
at  the  same  time.  It  ws&  voluntarily  executed 
by  defendants,  and  was  accepted  and  acted  upon 
by  plaintiff.  We  do  not  think  defendants  now  are 
in  any  situation  to  claim  that  they  are  not  bound  by  its 
terms.    But  it  seems  there  was  a  valuable  and 

4  independent  consideration  for  the  mortgage,  if  it 
were  needed.  It  appearsi  by  the  written  agree- 
ment made  at  the  time  of  executing  the  note  that  plain- 
tiff was  the  owner  of  a  certain  judgment  and  note 
against  one  Daniels,  which  he  was  to  transfer  to  defend- 
ants as  a  part  consideration  for  the  note  in  suit,  and 
that  he  was  to  retain  these  in  his  own  name  and  pos- 
session until  the  mortgage  was>  executed,  and  then 
deliver  them  to  defendants.  Defendants  set  up  these 
facte.  They  allege  performance  of  this  agreement  on 
their  part,  and  they  do  not  deny  that  plaintiff  performed 
it  on  his  part  The  assignment  of  the  judgment  and  the 
transfer  of  the  note  would  surely  be  a  sufficient 
consideration. 

V.     A  stipulation  in  the  mortgage,  alone,  that 
a  failure  to  pay  interest  when  due  shall  cause 

5  the  whole  debt  to  become  due,   is   sufficient. 
Smalley  i\  Ranken,  85  Iowa,  612;  Hawes  v,  Insur* 

ance  Co  (Mich.)  67  N.  W.  Kep.  329. 

We  discover  no  error  in  the  action  of  the  trial  court, 
and  its  judgment  is  affirmed. 
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W.  L.  Elwood,  Appellant,  v.  J.  A.  MoDill*  ioTIbt 

^^  128    668 

8a1e.    A  purchaser  of  a  horse  under  a  warranty  that  if  it  is  not  as      ^^    ^' 
warranted  it  may  be  returned  and  exchanged  for  another  horse  or 

6  the  purchase  price  be  refunded,  has  the  option  to  either  return      }^ 
the  horse  if  not  as  warranted,  or  to  retain  it  and  to  recover  dam- 
ages caused  by  the  breach  of  warranty. 

Damage.    A  purchaser  of  a  stallion  warranted  to  be  a  "good  foal 
5    getter/*  cannot  recover  the  cost  of  keeping  the  horse  for  breeding 

7  purposes  after  he  learns  it  is  not  as  warranted. 

Interest.    A  note  with  a  specified  amount,  with  interest,  given  for 

the  purchase  price  of  a  horse  under  a  contract  providing  for  the 

4    return  of  the  horse  if  not  as  warranted,  and  for  the  taking  of 

another  horse  in  lieu  of  him,  with  a  credit  on  the  note  on  account 

7    of  the  exchange,  bears  interest  from  its  date  instead  of  from  the 

date  of  the  exchange  made  in  accordance  with  the  contract. 
Evidcne.  In  an  action  on  a  note  given  for  the  price  of  a  stallion, 
where  the  maker  defended  on  a  breach  of  warranty  that  the  stal- 
1  lion  was  a  reasonably  sure  foal  getter,  he  was  properly  permitted 
to  explain  his  written  statement  to  the  seller  that  the  horse  was 
in  good  condition,  to  mean  that  he  was  in  good  fiesh  and  health; 
witness  not  knowing  whether  he  was  a  foal  getter;  and  the  two 
statements  are  not  contradictory,  at  all  events. 

Harmless  ebrok.    Hearsay  evidence  is  not  prejudicial  where  the 
'i    same  fact  is  subsequently  established  without  contradiction. 

Exclusion:  Review,    Refusal  to  permit  an  answer  to  a  question 
vihether  a  certificate  of  warranty  was  given  with  a  certain  horse 
3    on  its  sale,  is  not  ground  for  reversal,  as  it  would  not  be  compe- 
tent by  an  answer  to  such  question  to  prove  the  character  of  the 
instrument  given. 

Appeal  from  Mills  District  Court. — Hon.  A.  B.  Thor- 
NELL,  Judge. 

Saturday,  May  14,  1898. 

Action  at  law  to  recover  amounts  alleged  to  be  due 
on  two  promissory  notes.  There  was  a  trial  by  jury, 
and.  verdict  and  judgment  for  the  defendant  The 
plaintiff  appeals, — Reversed. 
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Harl  &  McCabe  and  Patrick  &  Chantry  for  appel- 
lant. 

John  Y.  Stone,  L.  T.  Genung  and  W.  S.  Lewis  for 
appellee. 

Robinson,  J. — Each  of  the  notes  in  suit  was  given 
by  the  defendant  to  the  plaintiflF  on  the  ninth  day  of 
November,  1887,  for  the  sum  of  one  thousand  and  fifty 
dollars,  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum.  One  was  due  July  1,  1889;  and  the 
other  one  year  later.  The  notes  and  a  stallion  owned 
by  the  defendant,  valued  at  four  hundred  dollars,  were 
given  to  the  plaintiff  for  a  French  stallion,  known  as 
"Freycinet,*^  valued  at  two  thousand  five  hundred 
dollars.  As  a  part  of  the  transaction,  the  plaintiff  gave 
to  the  defendant  a  written  warranty  that  Freydnet  was 
sound,  and  a  reasonably  sure  foal  getter.  The  horse 
proved  not  to  be  as  warranted,  and  in  consequence  was 
returned  to  the  plaintiff  in  September,  1889,  and  the 
defendant  then  demanded  his  notes.  He  finally  con- 
cluded to  take  another  stallion,  and  selected  one  named 
*'Caprice,"  which  was  delivered  to  him.  Neither  note 
was  taken  up,  although  five  hundred  dollars  had  been 
paid  July  11, 1889,  on  the  note  which  first  became  due; 
and  the  defendant  states  that  Caprice  was  taken  at  the 
agreed  price  of  one  thousand  eight  hundred  dollars,  and 
that  the  plaintiff  agreed  to  give  the  defendant  a  further 
credit  on  the  notes,  of  seven  hundred  dollars.  The  terms 
on  which  C5aprice  was  taken  by  the  defendant  are  in 
dispute.  He  claims  that,  by  verbal  agreement,  the 
warranty  which  applied  to  Freycinet  was  to  apply  to 
Caprice,  while  the  plaintiff  claims  that  the  warranty  of 
the  last  named  horse  was  in  writing.  The  evidence 
tends  to  show  that  Caprice  was  unsound,  and  not  a 
reasonably  sure  foal  getter,  and  in  the  fall  of  1891  the 
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defendant  disposed  of  him  for  about  two  hundred  dol- 
lars. The  defendant  alleges  that  the  consideration  of 
the  notes  has  failed,  and,  by  way  of  counterclaim,  he 
seeks  to  recover  expenses  of  keeping  the  horses,  and  the 
damages  sustained  by  reason  of  the  breach  of  war- 
ranties given,  to  the  amount  of  one  thousand  seven  hun- 
dred dollars.  The  jury  returned  a  verdict  for  the  defend- 
ant in  the  sum  of  one  thousand  three  hundred  and  fifty- 
nine  dollars  and  ninety-five  cents,  but  pending  a  motion 
for  a  new  trial  the  defendant  offered  to  remit  all  of  the 
amount  of  the  verdict  in  excess  of  eight  hundred  and 
fifty  dollars.  The  motion  was  overruled  and  judgment 
was  rendered  in  favor  of  the  defendant  for  that  amount. 

I.  The  defendant  admitted  aa  a  witness,  that  in 
September,  1890,  he  wrote  a  letter  to  the  plaintiff,  in 
which  he  said  that  Caprice  was  "in  good  condition."  He 
was  asked,  notwithstanding  an  objection  by  the  plain- 
tiff, to  state  what  he  meant  by  that  expression,  and 
answered:  "I  meant  the  horse  was  in  good  flesh  and 
health,  apparently.    Did  not  know  September  6,  1890, 

whether  he  was  a  good  foal  getter  or  not."    We 

1  do  not  think  the  court  erred  in  permitting  the 
question  to  be  answered.    The  answer  given  was 

not  contrary  to,  but  in  harmony  with,  the  statement 
contained  in  the  letter.  The  question  did  not  call  for 
an  answer  in  conflict  with  that  statement,  nor  with  the 
understanding  which  the  plaintiff  was  entitled  to  rely 
upon  respecting  it. 

II.  The  appellant  complains  of  the  admission  of 
the  testimony  of  one  Bruen  in  regard  to  the  number  of 
mares  served  by  Caprice  which  were  with  foal  by  him,  on 

the  ground  that  the  testimony  was  hearsay.  The 

2  record  shows  clearly  that  the  testimony  was 
objectionable  for  the  reason  stated;  but  preju- 
dice from  its  admission  could  not  have  resulted,  because 
the  facts  sought  to  be  proved  by  it  were,  in  substance, 
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testified  to  by  other  witneesee,  whose  testimony  was  not 
contradicted. 

III.  A  witness  named  Fisk,  who  was  the  superin- 
tendent of  the  stock  farm  of  the  plaintiff  when  Freyci- 
net  was  exchanged  for  Caprice,  and  had  something  to 
do  with  the  transaction,  was  asked  to  state  whether  a 

certificate  of  warranty  was  given  with  Caprice. 

3  It  is  claimed  by  the  plaintiff  that  such  a  certifi- 
cate was  given,  and,  if  so,  he  was  entitled  to  show 

that  fact  An  answer  to  the  question  might,  perhaps, 
have  been  allowed  on  the  ground  that  it  was  prelimi- 
nary only;  but  it  would  not  have  been  competent  to 
prove  the  character  of  the  instrument  by  the  answer 
called  for  by  the  question.  The  form  of  the  question 
was  not  unobjectionable,  and  we  should  not  be  inclined 
to  reverse  the  judgment  of  the  district  court  for  its 
refusal  to  permit  an  answer. 

IV.  The  appellant  complains  of  the  third  para- 
graph of  the  charge.  That  instructed  the  jury,  in  effect, 
that,  if  Caprice  was  taken  by  the  defendant  at  the 

agreed  price  of  one  thousand  eight  hundred  dol- 

4  lars,   the   effect   would   be   to    credit   on   the 
notes  the  difference   between   that  sum   and 

the  price  of  Freycinet,  or  seven  hundred  dollars 
at  the  date  of  the  exchange,  in  addition  to  the 
five  hundred  dollars  paid  in  July,  1889,  and  that 
the  plaintiff  would  be  entitled  to  recover  nine  hun- 
dred dollars,  with  interest  thereon,  but  only  from 
the  date  of  exchange,  according  to  the  terms  of  the 
note.  In  this  the  court  erred.  The  testimony  of  the 
defendant  showed  that  Caprice  was  taken  under  the 
contract  for  the  sale  of  Freycinet,  which  provided  for 
his  return  if  not  as  warranted,  and  for  the  taking  of 
another  horse  in  lieu  of  him,  and  that  the  defendant 
was  merely  to  have  a  credit  of  seven  hundred  dollars  on 
his  note  on  account  of  the  exchange.     No  agreement 
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providing  that  the  notes  should  only  draw  interest  from 
the  date  of  the  exchange  was  shown;  and,  so  far  as  the 
facts  are  disclosed  by  the  record,  the  notes  were  to 
remain  in  force,  with  an  additional  credit  thereon  of 
seven  hundred  dollars,  as  of  the  date  of  the  exchange. 

V.  The  eighth  paragraph  of  the  charge,  in  regard 
to  the  measure  of  the  defendant's  recovery  in  case  he 
showed  a  breach  of  warranty  in  the  sale  of  Caprice, 
stated,  in  effect,  that  the  defendant  was  entitled  to 
recover  the  difference  between  the  value  of  Caprice  as 
he  was  when  the  contract  of  warranty  was  made,  and 
what  his  value  would  have  been  had  he  been  as 
wan'anted,  if  that  was  more  than  his  actual  value 
at  the  time,  and  that,  if  the  horse  was  kept  for  breed- 
ing purposes,  the  defendant  would  also  be  entitled 
to  recover  such  sum  as  he  had  expended  in  caring 

for  and  keeping  the  horse.  The  appellant 
5  justly  complains  of  the  last  part  of  the  para- 

graph, because  it  did  not  limit  the  right  of 
recovery  for  expenses  to  those  which  were  incurre<l 
before  the  fact  was  known  that  Caprice  was  not  a  reas- 
onably sure  foal  getter,  but  permitted  a  recovery  for 
aJl  the  expenses  of  keeping  him  from  the  fall  of  1889 
until  he  was  sold.  The  defendant  knew  within  a  short 
time  after  receiving  him  that  he  was  unsound,  and 
knew  that  he  was  not  a  reasonably  sure  foal  getter, 
not  later  than  the  spring  of  1891,  and  at  some  time  dur- 
ing the  first  year  he  was  used.  The  fact  tliat  the  horse 
was  unsound  did  not  necessarily  show  that  he  was  not 
a  good  foal  getter,  but  the  defendant  was  not  justified  in 
incurring  the  cost  of  keeping  the  horse  for  breeding 
purposes  at  the  expense  of  the  plaintiff,  after  knowing 
that  fact. 

VI.  The  contract  of  warranty  given  with  Freyci- 
net  provided  that,  if  he  should  not  be  as  warranted,  he 
might  be  returned,  and  if  in  as  good  condition  as  when 
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sold,  exchanged  for  another  horse  of  fair  yalue,  or  the 
purchase  price  be  refunded.  It  is  claimed  by  the  appel- 
lant that  Caprice  was  taken  subject  to  that  warranty, 
and  that  it  was  the  duty  of  the  defendant  to  return  him 
when  he  proved  to  be  not  as  warranted.  The  contract 
did  not,  however,  provide  for  the  return  of  the  horse,  if 
not  as  warranted,  to  the  exclusion  of  other  meth- 

6  ods  of  procedure  and  other  remedies.     In  that 
respect  it  is  similar  to  the  contracts  considered 

in  Love  v.  Ross^  89  lawa,  400,  and  Hefner  v.  Haynes, 
89  Iowa,  616,  which  were  held  to  give  to  the  purchaser 
the  option  to  return  the  stallions  purchased,  or  to  retain 
them  and  recover  damages  caused  by  the  breach  of 
warranty. 

VII.    We  have  yet  to  consider  the  effect  of  the 

eiTors  in  the  charge  of  the  court  to  which  we  have 

referred.    The  intei-est  of  which  the  plaintiff  may  have 

been  deprived  by  the  error  in  the  third  para- 

7  graph  may  have  amounted  to  about  three  hun- 
dred dollars.    The  cost  of  keeping  CJaprice  for 

breeding  purposes  was  at  least  four  hundred  and  ten 
dollars  a  year,  and  he  may  have  been  kept  nearly  a  year 
after  the  defendant  knew  that  he  was  not  a  reasonably 
sure  foal  getter.  The  evidence  as  to  dates  is  so  indefi- 
nite that  we  are  unable  to  determine  what  the  jury 
allowed  the  plaintiff  for  interest,  and  what  it  allowed 
the  defendant  for  keeping  the  horse  for  breeding  pur- 
poses. Therefore  we  are  unable  to  say  what  the  errors 
amounted  to,  and  cannot  say  that  they  did  not  exceed 
the  amount  of  the  verdict  remitted.  For  the  errors 
pointed  out  the  judgment  of  the  district  court  is 

BEVBESBD. 
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S.  A.  Hott  v.  A.  U.  Quint,  Appellant. 

105    443 

tlvanuitjs  ABSOLUTS  LiABiLiTr.  One  who  was  not  a  party  to  a  note  ^^  '* 
signed  the  guaranty  written  on  the  back  of  the  note:  ^I  guaranty 
payment.  Demand,  notice  and  notice  of  protest  waived  *•  Held, 
that  the  guaranty  was  absolute,  and  the  guarantor  could  not  plead 
want  of  notice  and  demand,  and  lack  of  diligence  on  the  part  of 
the  payee  in  collecting  from  the  payor,  as  a  defense. 

Appeal  from  Carroll  District  Court, — Hon.  Z.  A.  Church, 

Judge. 

Saturday,  May  14, 1898. 

Action  on  the  guaranty  of  a  promissory  note.  Judg- 
ment for  plain tiflF  and  defendant  appeals. — Affirmed. 

Geo.  W.  Bowen  for  appellant. 

F.  M.  Powers  for  appellee. 

Ladd,J. — ^The  petition,  filed  August  12,  1896, 
alleges  that  J.  M.  and  Lulu  Boy  ce  executed  their  promis- 
sory note,  August  13,  1893,  to  S.  A.  Hoyt,  for  the  sum 
of  three  hundred  and  sixty-eight  dollars  and  eight-four 
cents,  payable  one  year  after  date,  and  that  defendant 
guaranteed  the  payment  thereof  in  these  words  indorsed 
on  the  back  thereof:  "I  guaranty  payment  Demand, 
protest,  and  notice  of  protest  waived.  A.  U.  Quint.'* 
In  his  answer,  filed  April  3,  1897,  the  defendant 
averred  that  nearly  two  years  before  the  beginning 
of  this  suit  he  requested  the  agent  of  plaintiff  to  collect 
the  note  of  the  maker,  who  at  that  time  was  solvent 
and  had  property  subject  to  execution;  that  the  plaintiff 
neglected  to  do  so,  and  exercised  no  diligence  in  secur- 
ing payment  from  Boyce;  that  since  that  time  Boyce  ha« 
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become  insolvent,  and  said  note  cannot  be  collected; 
and  that  by  reason  thereof  the  defendant  is  released. 
The  plaintiff  demnrred  to  this  answer  on  the  ground 
that  the  "defendant  became  an  absolute  guarantor  for 
the  payment  of  thisnote  if  not  paid  by  the  principal,  and 
waived  all  conditions  which  might  limit  his  liability  as 
a  guarantor.  The  court  sustained  the  demurrer,  and, 
defendant  having  elected  to  stand  on  the  ruling,  judg- 
ment was  entered  as  prayed. 

I.  The  guaranty  was  absolute.  Marvin  v.  Adamson, 
11  Iowa,  371;  Bank  v.  Gaylord,  34  Iowa,  246;  1  Daniel, 
Negotiable  Instruments,  section  1769;  Brandt,  Surety- 
ship, section  170.  The  guarantor  of  a  promissory  note 
is  not  entitled  to  have  a  demand  made,  as  it  is  the  duty 
of  the  maker  to  find  the  note  and  pay  it  at  maturity. 
Sabin  v.  Harris,  12  Iowa,  87;  Reynolds  v.  Douglass,  12 
Pet.  497;  Allen  v.  Rightmere,  20  Johns.  365.  The  defend- 
ant  became  absolutely  liable  upon  the  failure  of  Boyce 
to  make  payment  If  entitled  to  notice,  he  was  not 
discharged  by  want  thereof,  unless  he  suffered  some 
detriment.  But  notice  was  expressly  waived,  and 
thereby  he  assumed  to  protect  himself.  The  guaranty 
in  such  a  case  is  as  binding  as  an  original  promise,  and 
the  guarantor  cannot  plead  lack  of  diligence  as  a 
defense.  Harvester  Co.  i\  Tomlinson,  58  Iowa,  129; 
Fuller  V.  Same,  58  Iowa,  112;  Wagon  Co.  v.  Swezey,  52 
Iowa,  391;  Id.,  63  Iowa,  520;  Cobb  v.  Little,  11  Am. 
Dec.  72;  Bloom  v.  Warder,  13  Neb.  476  (14  N  .W.  Rep. 
395);  Hungerfrodv.  O'Brien,  37  Minn.  306  (34  N.  W. 
Bep.  161. — Appiemed. 
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H.  E.  J.  BoABDMAN,  Appellant,  v.  The  Marshalltown 
Grocery  Company,  C.  M.  Carr  its  President,  and 
D.  T.  Denmead  its  Secretary, 

Blgrht  to  Inspect  Stock  Book:  Acnox.    Code,  1878,  sections  1076  to 

2    1078,  firiving  persons  the  right  to  inspect  the  stock  books  of  any 

8    corporation,  and  requiring  a  posting  of  the  by-laws,  gives  a  right 

4    of  action  to  anyone  injured  by  a  failure  of  the  corporation  to 

comply  therewith. 

Damages.    The  value  of  plaintiffs  time  in  endeavoring  to  secure  the 
9-10  right  to  inspect  the  stock  book  of  defendant  corporation,  and 
12      sums  paid  to  his  attorney  therefor,  are  not  recoverable  as  actual 
damages. 

PaNiTiYB  damages:  Costs,    In  the  absence  of  actual  damages,  there 
8-10  can  be  no  award  of  punitive  damages,  notwithstanding  malice 
11-18  is  shown. 

Remedy:  Mandamus  and  Mandatory  Injunction.  Mandamus,  and  not 

4  mandatory  injunction,  is  the  proper  action  to  compel  a  corpora- 

5  tion  to  post  its  by-laws,  as  provided  by  Code  of  1873,  sections  1076- 
1077. 

Right  to  mandamus.    A  corporation  cannot  be  compelled  by  man- 
damus to  post  it  by-laws,  as  provided  by  Code,  1873,  sections 
4    1076,  1077,  unless  plaintiff  pleads  or  proves  a  personal  interest 
entitling  him  to  the  writ  ^sections  3377  and  3378). 

Tender  of  inspection:  Damages.    Where  plaintiff  sought  the  right 

1    to  inspect  the  stock  book  of  a  corporation,  which,  by  its  answer, 

tendered  him  such  right,  and  also  tendered  all  the  costs  of  the 

6  suit  to  date,  his  failure  to  dismiss  the  suit,  where  no  actual  dam- 
ages had  resulted,  warrants  the  taxing  of  costs  against  him  after 
the  tender,  though  he  is  entitled  to  nominal  damages. 

Denial  op  future  inspection.  In  an  action  for  a  mandatory  injunc- 
tion to  compel  a  corporation  to  permit  plaintiff  to  inspect  its  stock 

7  book,  where  the  corporation  by  Its  answer  tenders  such  right  to 
him,  he  cannot  claim  he  is  entitled  to  further  relief  because  of 
mere  suspicion  that  at  some  future  time  the  right  might  be  denied 
him. 

Reversal:   nominal  damages.    A  judgment  will  not  be  reversed 
9    because  of  failure  to  allow  nominal  damages. 
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Appeal  from  Marshall  District  Court. — Hon.  Qt.  W. 
BuBNHAM,  Judge. 

Satubdat,  Mat  14, 1898. 

Suit  in  equity  to  prevent  defendants  from  secreting 
their  stock  book  and  ledger,  and  from  putting  any  obsta- 
cle in  the  way  of  the  plaintiff's  examining  the  same,  and 
to  compel  defendants  to  deliver  said  books  for  inspec- 
tion; to  compel  defendants  to  poet  up  in  their  place  of 
business  the  amount  of  stock  paid  in,  the  amount  sub- 
scribed, the  amount  of  the  indebtedness  of  the  corpora- 
tion, a  copy  of  its  by-laws,  and  the  names  of  its  officers; 
and  for  damages  for  the  denial  of  plaintiff's  right  to 
inspect  the  books.  In  addition  to  a  denial  and  certain 
affirmative  defenses,  which  need  not  be  specifically  men- 
tioned, the  defendants  made  a  tender  or  offer  to  confess 

in  these  worde:    "That  without  conceding  the 
1  legal  right  of  the  plaintiff  to  see  the  books  and 

the  statutory  posted  matter,  and  without  confess- 
ing any  of  the  allegations  of  the  petition,  but  affirming 
all  the  allegations  in  the  answer  heretofore  filed,  states 
that,  in  view  of  the  fact  that  all  litigation  between  the 
parties  hereto  has  been  settled,  the  defendants  now 
here  tender  to  said  Boardman  the  right  to  examine  the 
copy  of  the  stock  book  and  see  the  statutory  matter 
posted,  all  of  which  is  on  exhibition  at  the  principal 
office  of  the  defendants,  in  Marshalltown,  Iowa,  and 
offer  to  pay  all  costs  of  suit  up  to  this  time.  Where- 
fore defendants  ask  to  be  discharged  with  their  costs.*' 
The  case  was  tried  to  the  court,  resulting  in  a  decree 
dismissing  the  plaintiff's  i)etition,  and  taxing  all  the 
costs  made  prior  to  the  filing  of  the  off  ec  to  confess,  to 
defendants,  and  all  costs  made  subsequent  to  that  time 
to  the  plaintiff.    Plaintiff  appeals.— 4^rmerf. 
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0.  H.  E.  Boardman  for  appellant. 

Bin  ford  &  Snelling  for  appellees. 

Debmeb,  O.  J. — ^The  pleadings  are  very  voluminous, 
and  but  enough  of  them,  in  addition  to  what  precedes, 
need  be  stated  to  show  the  points  involved.  The  Marsh- 
alltown  Grocery  Ctompany,  appellee,  is  a  corporation  for 
pecuniary  profit,  organized  under  the  general  incorpora^ 
tion  laws>  with  its  principal  place  of  business  at  Marsh- 
alltown.  At  the  time  the  diflBculties  which  lie  at  the 
foundation  of  this  suit  arose,  it  was  occupying  a  building 

belonging  to  appellant  as  a  sub-tenant.    While 
2         some  litigation  was  pending  between  appellant 

apd  this  appellee,  he  (appellee)  requested  of  the 
officers  of  the  corporation  an  inspection  of  its  stock 
book  or  stock  ledger.  This  request  was  denied  him, 
because,  among  other  things,  it  was  claimed  that  the 
book  was  in  the  possession  of  the  then  secretary,  who 
was  a  resident  of  Oskaloosa.  PlaintifE  thereupon  com- 
menced this  suit  Thereafter,  and  subsequent  to  the 
filing  of  an  answer  by  the  defendants,  plaintiff  procured 
an  attorney  at  Oskaloosa  to  make  an  inspection  of  these 
books.  This  attorney  made  the  necessary  examination, 
and  reported  the  facts  to  his  client  For  this  work  the 
attorney  made  a  charge,  which  will  be  hereafter 
referred  to.  The  plaintiff  thereupon  amended  his  peti 
tion,  and  asked  that  appellee  be  required  to  post  a  copy 
of  its  by-laws,  etc.,  as  required  by  statute.  Other  plead- 
ings followed  which  need  not  be  referred  to  in  detail; 
and  on  March  9, 1896,  nearly  two  months  after  the  origi- 
nal action  was  commenced,  plaintiff  made  a  written 
demand  upon  the  corporation  for  the  right  to  inspect 
its  stock  book,  and  for  information  as  to  its  by-laws, 
etc,  which  demand  appellant  charges,  in  an  amendment 
filed  March  11,  1896,  was  not  complied  with.    In  this 
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amendment  plaintiff  also  asked  damages  for  being 
denied  the  right  of  inspection.  Various  pleadings  fol- 
lowed until  August  28, 1896,  when  defendants  filed  the 
tender  or  offer  to  confess  hereinbefore  set  out.  The 
case  was  tried  as  in  equity,  and,  while  there  were  several 
rulings  on  motions  and  demurrers  of  which  appellant 
complains,  yet,  as  the  case  is  triable  de  novo^  they  will 
be  disposed  of  by  what  is  said  touching  the  merits  of 
the  case. 

The  statute  (section  1078  of  the  Code  of  1873)  seems 

to  give  any  person  desiring  it  the  right  to  inspect 

the  stock  book  or  ledger  of  a  corporation  organized  for 

pecuniary  profit    See,  also,  Ellsworth  v.  Dor- 

3  wart,  95  Iowa,  108.    The  same  C5ode  also  provides 
(section  1076  and  1077)  that  all  such  corporations 

shall  keep  posted  in  their  principal  place  of  business, 
and  subject  to  public  inspection,  a  copy  of  the  by-laws, 
with  the  names  of  all  of  its  officers  appended  thereto,  a 
statement  of  the  amount  of  capital  stock  subscribed,  of 
the  amount  actually  paid  in,  and  the  amount  of  the 
indebtedness  in  a  general  way,  which  statement  mu«t 
be  corrected  as  often  as  any  material  changes  therein 
take  place  in  relation  to  any  part  of  the  subject-matter. 
These  last  requirements  are  primarily  for  the  benefit  of 
the  public.  Des  Moines  Nat.  Bank  v.  Warren  Co,  Bank% 
97  Iowa,  204.  They  are  also  for  the  special  benefit 

4  of  those  who  desire  to  deal  with  the  corporation, 
and  have  an  interest  in  knowing  the  truth  relat- 
ing to  the  matters  required  to  be  posted.  When  either 
inspection  is  denied  or  posting  neglected,  any  one 
injured  thereby  may  have  his  action  for  damages,  or 
performance  may  be  required  by  appropriate  actiou. 
Ordinarily,  the  performance  of  a  duty  which  the  law 
enjoins  upon  a  corporation  is  to  be  compelled  by  man- 
damus; but  such  action,  when  brought  by  a  private  citi- 
zen, must  be  by  one  who  has  some  personal  interest 
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therein.  Scripture  v.  BurnSy  59  Iowa,  70;  State  v. 
County  of  Davis  County y  2  Iowa,  280. 

Appellant  contends,  however,  that  thie  is  a  snit  for 
a  mandatory  injunction,  and  that  he  need  not  prove  nor 
plead  that  he  has  any  special  interest.  It  ifi  true  that 
the  petition  is  in  this  form,  arid  that  the  specific  relief 
prayed  is  for  a  mandatory  writ,  in  eo  far  as  the  case 
relates  to  the  inspection  of  the  books;  but  as  to  the  post- 
ing of  the  by-laws,  names  of  the  officers,  etc.,  the  action, 
although  called  a  suit  for  an  injunction,  i&  clearly 

5  one  of  mandamus.     It  may  well  be  doubted 
whether  a  court,  by  process  of  injunction,  can 

grant  such  relief  ae  plaintiff  asks  with  reference  to  the 
stock  books.  But,  be  this  as  it  may,  it  is  clear  that  as  to 
the  posting  of  by-laws,  etc.,  the  action  should  be  by 
mandamus;  and,  as  appellant  has  neither  pleaded  nor 
proved  any  such  personal  interest  as  entitles  him  to 
the  writ,  his  petition,  in  so  far  as  it  relates  to  the  matter 
of  posting,  should  be  dismissed.  See  Code  1873,  sections 
3373-3378. 

Treating  the  petition  as  sufficient  for  the  purpose 
of  enforcing  the  right  of  inspection,  we  find  that  appel- 
lant was  in  fact  given  this  right  by  and  through  his 
attorney  at  Oskaloosa,  while  the  books  were  there,  in 
the  hands  of  the  secretary  of  the  corporation,  and  that, 
after  the  books  were  returned  to  the  principal  place  of 
business,  appellees,  by  the  pleading  of  August  28th, 
tendered  to  appellant  the  right  to  examine  a  copy  of  the 
stock  book,  and  to  see  the  statutory  matter  posted,  all  at 
its  principal  place  of  business,  and  further  agreed  to 
pay  all  the  costs  up  to  that  time.    This  was  all 

6  appellant  was  seeking  with  reference  to  tht. 
stock  book,  to-wit,  the  right  to  inspect  it  (or  a 

copy,  as  the  statute  provides).    He  did  not  ask,  nor  could 
he  well  pray,  that  the  book  or  a  copy  thereof  be  at  all 
times  kept  open  for  public  inspection.    His  right  was 
YoL.  105  la— 29 
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personal,  and  to  inspect  at  that  particular  time,  and  i>er 
haps  at  all  times  in  the  future  when  he  desired.  Given 
the  right  to  inspect  at  that  particular  time,  he  was 
afforded  all  that  he  desired,  and  should  have  accepted 
the  offer,  and  dismissed  his  suit,  unless  he  was  entitled 
to  the  damages  he  prayed.   As  to  this,  more  hereafter. 

Appellant  claims,  however,  that  this  was  not  suffi- 
cient; that,  while  he  was  given  the  particular  right  he 
then  demanded,  yet  he  had  no  assurance  that  at  some 

future  time  the  right  would  not  be  denied  him. 
.7i  It    is    sufficient    to    say    in    answer    to    this 

that  the  burden  was  upon  him  to  show  that 
some  right  would  probably  be  denied  him  in  the 
future.  He  cannot  rfest  his  case  upon  mere  sus- 
picion or  surmise.  Reasonable  certainty  of  the 
denial  of  some  right  in  the  future  should  be  shown 

before    the    court    will    undertake    to    inter- 

8  pose   its    remedial    arm.     The   appellant   was 
tendered  the  inspection  he  desired,  with  offer  of 

payment  of  costs  up  to  that  time;  and  the  trial  court 
was  clearly  right  in  taxing  the  costs  of  suit  made  after 
that  to  appellant,  unless  it  be  found  that  some  damages 
should  be  awarded  because  of  the  denial  of  his  right 
prior  to  the  filing  of  the  tender  or  offer  to  confess,  before 
referred  to.    Let  us  see  what  these  alleged  dam- 

9  ages  are.     They  are — First,  the  amount  paid  the 
Oskaloosa  attorney;  second,  value  of  time  lost 

in  attempting  to  secure  plaintiff's  rights;  and,  third 

exemplary  damages.    Appellant  was  no  doubt  entitled 

to  nominal  damages  by  reason  of  the  infraction  of  a 

statutory  right,  but  it  is  the  unvarying  rule  of 

10  this  court  not  to  reverse  because  of  failure  to 
allow  nominal  damages.     Moreover,  appellees, 

by  their  tender,  which  was  evidently  held  good  by  the 
trial  judge,  confessed,  agreed  to,  and  did  pay  nominal 
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damages,  in  paying  the  coste  made  up  to  the  time  of  fil- 
ing their  offer. 

As  to  actual  damages,  the  rule  seems  to  be  that  it  is 
only  in  exceptional  cases  allowance  is  made  a  litigant 
for  time  or  expense  incurred  in  prosecuting  or  defend- 
ing an  action.    Liability  for  the  taxable  costs 

11  is  ordinarily  considered  suflBcient  punishment  for 
unfounded  claim  or  mere  tricious  defense.    The 

items  which  appellant  claims  should  be  allowed  him 
were  incurred  in  the  prosecution  of  his  action,  and  iij 
an  attempt  to  secure  to  himself  the  advantage  of  a  stat- 
utory right.    The  denial  of  this  right  did  not  in 

12  itself  cause  damage;  at  least,  none  is  shown.  The 
expense  was  incurred  in  an  attempt  to  secure  a 

right,  and  we  know  of  no  rule  which  will  authorize  the 
allowance  of  such  items  as  damage  in  a  case  brought 
to  secure  it.  It  it  be  true  that  they  are  recoverable,  then 
there  is  good  reason  for  holding  that  attorney's  fees, 
value  of  time  lost,  expenses  in  attending  court,  and 
kindred  matters  may  be  recovered  or  taxed  in  any  civil 
action.  If  anything  is  well  settled,  it  is  that  such  items 
can  neither  be  recovered  nor  taxed.    No  actual 

13  damages  resulting  from  the  denial  of  appellant's 
statutory  right  are  shown,  and,  as  there  were  no 

actual  damages,  punitive  damages  cannot  be  assessed, 
no  matter  how  malicious  the  defendants'  conduct.  We 
are  convinced,  however,  that  there  was  no  malice,  and 
this  should  end  the  inquiry. 

Appellant  was  offered  all  he  was  entitled  to,  and 
the  trial  court  properly  dismissed  his  petition.  Appel- 
lant has  filed  a  motion  to  strike  appellees'  amended 
abstract  from  the  files.  We  think,  in  view  of  the  whole 
record,  that  this  motion  should  be  sustained,  and  that 
the  cost  of  printing  the  same  should  not  be  taxed.  This 
amended  abstract  was  filed  out  of  time,  and  contains 
nothing  material  to  the  controversy. — Affirmed. 
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idm^    John  D.  Lonsdale,  Administrator,  Appellant,  v.  Cab- 
If^sm  »OLL  County. 

Taxation.    A  mistake  of  the  auditor  in  including  in  the  tax  list  sent 

by  him  to  the  treasurer  land  which  is  not  subject  to  taxation,  as 

a  result  of  which  the  land  is  sold,  is  not  within  Code,  1873,  section 

3    899,  providing  that  wlien,.by  mistake  or  by  wrongful  act  of  the 

.     "treasurer,"  land  has  been  sold  on  which  no  tax  was  due.  the 

3  county  shall  hold  the  purchaser  harmless  by  paying  him  the 
amount  of  principal,  interest  and  costs  to  which  he  would  have 
been  entitled  if  the  land  had  been  rightfully  sold,  and  the  ^Hreas- 
urer*^  and  his  bondsmen  will  be  liable  on  his  official  bond. 

Samk.  Taxes  paid  by  a  purchaser  of  land  at  a  tax  sale  after  the 
purchase  are  not  within  Code,  1873.  section  899,  providing  that 
when  by  mistake  or  wrongful  act  of  the  "treasurer"  land  has  been 
sold  on  which  no  tax  was  due  at  the  time,  the  county  is  to  hold 
5  the  purchaser  harmless  by  paying  him  the  amount  of  the  princi- 
pal and  interest  and  costs  to  which  he  would  have  been  entitled 
if  the  land  had  been  rightfully  sold. 

Limitation  of  Actions:  taxes.  The  payment  of  tales  on  land  belong- 
ing to  the  government  and  not  subject  to  taxation,  under  the 
belief  that  the  government  has  parted  with  its  rights  to  the  land, 
1    does  not  prevent  the  running  of  the  statute  of  limitations  against 
the  right  to  recover  the  taxes  so  paid,  under  Code,  1873,  section 

4  2530,  providing  that  in  actions  for  relief  on  the  ground  of  "mis- 
take," the  cause  of  action  shall  not  be  deemed  to  have  accrued 
until  the  mistake  has  been  discovered. 

Same.  A  mistake  inducing  the  purchase  at  a  tax  sale  of  land  on 
which  no  taxes  are  due  does  not,  where  such  mistake  is  not  a 
ground  for  relief  of  the  purchaser,  stay  the  operation  of  the  stat. 
4  ute  of  limitations,  under  Code,  1873,  section  2530,  providing  that 
in  actions  for  relief  on  the  ground  of  mistake,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  mistake  is  discov- 
ered. 

Appeal  from  Carroll  District  Cowrf.— Hon.  Charles  D. 
Goldsmith,  Judge. 

Monday,  May  16,  1898. 
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The  plaintiflE  is  the  administrator  of  the  estate  of 
John  Lonsdale,  deceased,  who  died  April  26,  1892.  In 
November,  1867,  the  treasurer  of  CSarroll  county  offered 
for  sale  for  taxes  the  one  hundred  and  sixty  acres  of 
land  in  question,  and  sold  the  same  to  William  Bowers, 
who  thereafter  i)aid  the  taxes  on  the  land  for  the  years 
1868  and  1869,  and  assigned  the  certificate  of  purchase 
to  John  Lonsdale,  who  thereaftei^paid  the  taxes  on  the 
land  to  and  including  the  year  1878,  and  on  a  part  of  the 
land  for  the  year  1879.  Lonsdale,  in  October,  1879,  sold 
part  of  the  land  to  one  W.  T.  Minchen,  and  in  April 
thereafter  sold  to  him  the  balance,  conveying  the  same 
by  warranty  deed.  It  is  a  fact  that  the  land  during 
all  those  years,  and  to  March,  1892,  belonged  to  the  gov- 
ernment and  was  not  subject  to  taxation.  In  March, 
1892,  the  government  sold  and  conveyed  the  land  to  one 
John  P.  Minchen.  In  the  purchase  of  the  land  by  Bow- 
ers and  by  Lonsdale,  and  in  the  payment  of  taxes 
thereon,  they  acted  under  a  belief  that  the  land  was 
subject  to  taxation,  and  was  rightly  sold  by  Carroll 
county  for  delinquent  taxes  due  thereon,  and  the  land 
was  conveyed  by  John  Lonsdale  to  W.  T.  Minchen  under 
such  a  belief,  and  such  belief  continued  to  the  death  of 
John  Lonsdale,  and  with  his  administrator,  until  W.  T. 
Minchen  presented  a  claim  against  the  estate  of  John 
Lonsdale,  deceased,  for  damages  for  a  breach  of  the 
covenant  in  his  deed  of  conveyance  to  W.  T.  Michen,  on 
which  claim  there  was  allowed  one  thousand,  nine 
hundred  and  seventy-three  dollars  and  seventy-three 
cents.  It  is  also  averred  that  the  land  was  assessed  by 
the  officers  of  Carroll  county  by  mistake,  and  was,  by 
the  treasurer  of  the  county  sold  by  mistake.  This 
action  was  commenced  in  July,  1894.  These  facts  appear 
in  the  petition  on  which  plaintiff  seeks  to  recover,  in 
behalf  of  the  estatej  the  amount  originally  paid  for  the 
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tax  sale  certificate,  and  taxes  subsequently  paid  by 
both  Bowers  and  Lonsdale,  with  interest  thereon.  To 
the  petition  there  was  a  demurrer,  which  the  court  sus- 
tained, and  judgment  was  entered  for  defendant,  from 
which  the  plaintiff  appealed. — Affirmed. 

C.  W.  Hill  and  S.  D.  Nichols  for  appellant. 
George  W.  Korte  county  attorney,  for  appellee. 

Granger,  J. — I.  It  will  be  seen  that  the  last  pay- 
ment of  taxes  for  which  recoverey  is  sought  was  made 
in  1880,  and  this  suit  was  commenced  in  July,  1894,  and 
the  question  is  presented  by  the  demurrer  whether  the 
action  is  barred  by  the  statute  of  limitations,  more  than 
five  years  having  elapsed  after  the  payment  of  the  last 

item  and  the  commencement  of  tJie  suit.  It  is 
1         conceded  that  the  action  would  be  barred  except 

for  section  2530  of  the  CJode  of  1873,  as  follows: 
"In  actions  for  relief  on  the  ground  of  fraud  or  mistake, 
and  in  action  for  trespass  to  property,  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the 
fraud,  mistake  or  trespass  complained  of  shall  have 
been  discovered  by  the  party  aggrieved."  It  is  urged 
that  this  action  is  for  relief  on  the  ground  of  mistake,  so 
that  the  section  has  application.  The  mistake,  as 
claimed,  is  that  the  treasurer  sold  the  land  for  taxes, 
as  land  subject  to  taxation,  when  it  was  not  That  the 
land  was  not  subject  to  taxation  was  first  known  in 
1892,  when  the  claim  was  filed  against  the  Lonsdale 
estate;  so  that,  if  the  cause  of  action  is  not  deemed  to 
have  accrued  until  that  time,  the  action  is  not  barred. 
It  may  be  well  to  first  settle  the  provisions  of  the  law 
under  which  a  recovery  can  be  had,  if  at  all.  It  is  with- 
out dispute  that  there  is  no  common-law  right  of  action; 
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that,  if  there  is  a  recovery,  it  must  be  a  statutory  right. 
Lindsey  v.  Boone  County,  92  Iowa,  86.  Appel- 
2  lant  asserts  his  right  to  recover  under  sections 

870  and  899  of  the  CJode  of  1873.  Both  sections 
are  in  the  chapter  providing  for  the  "collection  of 
taxes,''  and  are  as  follows,  so  far  as  they  are  important: 

"870.  The  board  of  supervisors  shall  direct  the 
treasurer  to  refund  to  the  tax  payer,  any  tax,  or  any  por- 
tion of  tax  found  to  have  been  erroneously  or  illegally 
exacted  or  paid,  with  all  interest  and  costs  actually 
paid  thereon.'' 

"899.  When,  by  mistake  or  wrongful  act  of  the 
treasurer,  land  has  been  sold  on  which  no  tax  was  due 
at  the  time,  or  wherever  land  is  sold  in  consequence  of 
error  in  describing  such  land  in  the  tax  receipt,  the 
county  is  to  hold  the  purchaser  harmless  by  paying 
him  the  amount  of  principal  and  interest  and  costs  to 
which  he  would  have  been  entitled  had  the  land  been 
rightfully  sold,  and  the  treasurer  and  his  bondsmen  will 
be  liable  to  the  county  to  the  amount  of  his  official  bond ; 
or  the  purchaser,  or  his  assignee,  may  recover  directly 
of  the  treasurer,  in  an  action  brought  to  recover  the 
same  in  any  court  having  jurisdiction  of  the  amount  and 
judgment  shall  be  against  him  and  his  bondsmen;  but 
the  treasurer  or  his  bondsmen  shall  be  liable  only  for 
his  own  or  his  deputies'  acts." 

The  recovery  sought  in  this  case  is  for  the  purchase 
money  paid  at  the  tax  sale,  and  also  for  money  paid  as 
taxes  thereafter.  It  is  plain  to  be  seen  that  section  899 
has  no  reference  to  the  taxes  paid  after  the  purchase. 
It  deals  alone  with  sales  of  land  for  taxes.  Section  870, 
on  the  other  hand,  deals  with  "taxes  erroneously  or 
illegally  exacted  or  paid."  As  these  are  the  only  sec- 
tions of  the  statute  on  which  reliance  is  or  could  be 
placed  for  a  recovery,  the  conclusion  is  clear  that  for  the 
money  paid  at  the  tax  sale, — or,  in  other  words,  for  the 
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purchase  money, — ^if  a  recovery  is  had  it  must  be  under 
eection  899,  while  as  to  the  other  part  of  the  claim 
3  it  must  be  under  section  870.     Confining  our- 

selves, now,  to  the  claim  for  the  purchase  money, 
it  is  said  by  appellee  that  the  mistake  is  not  one  of  the 
treasurer,  but  of  the  assessor  and  the  auditor,  as  the  tax 
list  comes  to  the  treasurer  from  the  auditor  prepared, 
and  the  statute  does  not  provide  for  holding  the  pur- 
chaser harmless  because  of  mistakes  of  the  auditor. 
Appellant  urges  that  such  is  a  narrow  construction, 
and  we  might  be  of  that  view,  but  for  the  latter  part  of 
the  section.  The  language  of  the  section  is,  "When  by 
mistake  or  wrongful  act  of  the  treasurer,  land  is  sold,'* 
etc.,  the  purchaser  shall  be  held  harmless.  It  is  a  statu- 
tory rule  of  construction  that  one  part  of  a  statute 
should  be  construed  in  light  of  another  part,  and  the 
rule  may  be  profitably  applied  here.  It  will  be  seen 
from  the  latter  part  of  the  section  that  for  the  mistake 
of  the  treasurer  he  is  made  liable  to  the  county,  and 
others,  on  his  official  bond,  as  well  as  his  bondsmen; 
and  hence,  in  contemplation  of  law,  it  is  a  violation  of 
his  official  duty.  The  tax  list  goes  to  the  treasurer  with 
the  taxes  levied,  and  section  843  of  the  Code  of  1873 
provides  that  the  county  auditor  shall  deliver  it  to  him, 
and  take  his  receipt  therefor.  It  is  then  provided  in  the 
same  section :  "And  such  list  shall  be  full  and  sufficient 
authority  for  the  countty  treasurer  to  collect  taxes 
therein  levied.^'  If  appellant's  construction  is  correct, 
and,  by  construction,  the  statute  is  made  to  include  the 
mistakes  of  the  auditor,  then  it  follows  that  the  treas- 
urer is  made  liable  on  his  bond  for  such  mistakes, — ^a 
conclusion  which  we  think  no  one  would  attempt  to 
maintain.  But  it  is  said  that,  even  though  the  mistake 
in  this  case  was,  in  the  first  instance,  that  of  the  auditor 
it  was  still  the  mistake  of  the  treasurer,  because  the 
land  could  not  be  legally  sold  for  taxes.    There  is  force 
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in  the  poeition  to  this  extent:  that  the  sale  was  wrong- 
ful by  whomsoever  made,  because  there  wae  no  legal 
authority  for  it  But  that  does  not  meet  the  diflSculty. 
We  are  inquiring  after  a  remedy  for  a  conceded  wrong, 
in  the  sense  of  a  mistake,  and,  if  the  statute  under  con- 
sideration does  not  mean  that  the  liability  of  the  county 
is  for  the  mistakes  and  acts  of  the  treasurer  alone^  then 
it  means  that  the  county  must  pay  because  of  the  mis- 
takes of  the  auditor;  and,  although  the  treasurer  has 
followed  the  directions  of  the  law,  and  collected  taxes, 
as  provided  by  the  list,  the  county  may  look  to  his 
official  bond  for  reimbursement.  In  reason,  there  could 
have  been  no  such  legislative  purpose.  It  is  thought 
that  Storm  Lake  Bank  v.  Buena  Vista  County,  66  Iowa, 
128,  supports  appellant's  theory,  but  it  does  not  deal 
with  the  question.  In  that  case  the  mistake  was  that  of 
the  treaaurer.  So  far  as  we  know,  this  particular  ques- 
tion has  never  been  determmed  by  this  court.  We  might 
not  differ  from  appellant  in  the  view  that  there  is  as 
much  reason  for  relief  when  such) mistakes  are  made  by 
the  auditor  as  when  made  by  the  treasurer,  but  we  must 
keep  in  mind  that  the  purpose  of  the  statute  is  to  create 
a  remedy,  rather  than  take  from  or  abridge  a  remedy 
previously  existing;  and  hence  that  which  is  not 

4  given  does  not  exist.    As  we  hold  that  the  mis- 
take inducing  the  purchase  is  not  a  ground  of 

relief  for  plaintiff,  it  did  not  have  the  effect  to  stay  the 
operation  of  the  statute  of  limitations,  so  that  the  action 
for  the  purchase  money  should  not  be  deemed  to  not 
have  accrued  till  the  mistake  was  discovered. 

IL     We  now  look  to  the  part  of  the  claim  for  the 

taxes  paid  after  the  purchase.    There  is  no  doubt  but 

that  these  taxes  were  erroneously  and  illegally 

5  exacted  and  paid,  so  that  the  law  gave  to  plaintiff 
the  right  to  have  them  refunded  by  a  timely  and 

proper  proceeding.    From  the  last  paymeut  of  such 
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taxes  to  the  commencement  of  this  suit  was  about  four- 
teen years,  and  we  reach  the  question  again  if  there  is 
such  a  mistake  as  will  arrest  the  operation  of  the  statute 
of  limitations  until  the  mistake  is  discovered.  Plain- 
tiff's right,  if  not  lost  on  this  branch  of  the  case,  is  to 
have  the  money  refunded  if  erroneously  or  illegally 
exacted  or  paid,  whether  by  mistake  or  otherwise,  under 
section  870,  before  referred  to.  We  do  not  see  how  to 
distinguish  this  case  on  principle  from  Beecher  v.  Clay 
County,  52  Iowa,  140.  That  was  a  case  to  compel  the 
refunding  of  taxes  illegally  collected  by  virtue  of  the 
same  statute,  and  more  than  five  years  after  payment 
had  elapsed,  and  the  statute  of  limitations  was  invoked. 
It  was  there  claimed,  also,  that  the  statute  had  not  run 
because  of  section  2530.  In  that  case  the  illegality  of 
the  tax  consisted  in  the  absence  of  a  record  levy  of 
the  taxes,  and  the  court  found  that  the  plaintiff  had  no 
actual  knowledge  of  the  fact.  This  court  held  that 
section  2530  had  no  application;  that  it  was  not  an 
action  for  relief  on  the  ground  of  mistake;  that  the 
gravamen  of  the  complaint  was  the  payment  of  illegal 
taxes;  and  that  the  ignorance  of  the  fact  that  there 
was  no  levy  was  a  mere  incident,  and  not  the  foundation 
of  the  cause  of  action.  Why  is*not  this  case  the  same? 
Here  the  action  is  to  recover  taxes  illegally  paid.  The 
mistake  is  as  incidental  in  one  case  as  in  the  other.  In 
both  cases  the  mistake  is  as  to  the  facts  rendering  the 
taxes  illegal.  The  foundation  of  both  actions  is  the  pay- 
ment of  illegal  taxes.  We  regard  the  cases,  on  principle, 
as  without  distinction.  As  an  original  proposition,  the 
writer  of  this  opinion  would  not  concur  in  the  rule  of  the 
Clay  County  Case,  I  think  the  spirit  and  meaning  of 
section  2530  is  best  subserved  by  holding  that  when  a 
mistake  induces  the  act  which  is  the  foundation  of  the 
action,  the  mistake  is  the  ground  of  relief  within  the 
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meaning  of  the  section;  otherwise  it  is  difficult  to  under- 
stand how  a  mistake  could  ever  be  a  ground  of  relief 
Storm  Lake  Bank  v.  Buena  Vista  County  is  in  no  sense 
against  our  conclusion.  That  was  a  case  under  section 
899  to  recover  purchase  money  at  a  tax  sale,  and  the 
mistake  was  that  of  the  treasurer.  It  refers  to  and  dis- 
tinguishes the  Clay  County  Case.  It  seems  to  us  that 
on  the  face  of  the  petition  the  cause  of  action  is  barred 
by  the  statute,  of  limitations^  and  the  judgment  will 

stand  AFFIRMED. 


John  H.  McDonnell,  Administrator  of  the  Estate  of 
Henry  M.  McDonnell,  Deceased,  Appellant,  v. 
TpE  Illinois  Central  Railway  Company. 

Master  and  Servant:  negligence.    A  railroad  company  is  not  guilty 

of  negligence  in  failing  to  erect  any  barriers  around  the  pits  used 

2    by  its  employes  in  its  round-house,  where  it  would  be  impossible 

to  erect  barriers  and  do  the  work  about  an  engine  which  is  intended 

to  be  done  when  the  pits  are  used. 

CoNTRiBUTORr  NEGLIGENCE.  Plaintiff's  intestate,  whose  occupation 
1    was  that  of  ^  orking  in  the  round-house  of  a  railroad,  was  sent  at 

night  to  another  round-house,  where  he  was  killed  by  falling  into 
8    an  unguarded  pit,  in  which  he  had  previously  worked.  It  appeared 

that  all  round-houses  had  such  pits,  which  was  known  to  the 

intestate,  and  that  intestate  had  an  unlighted  torch  with  him. 

Eeldf  to  show  contributory  negligence. 

Appeal  from  Linn  District  Court. — Hon.  W.  G.  Thomp- 
son, Judge. 

Monday,  May  16, 1898. 

Action  at  law  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  due,  as  is  alleged,  to  the  failure  of 
defendant  to  properly  or  sufficiently  light  its  round- 
house, to  negligence  in  the  construction  of  the  house,  in 
that  the  pits  therein  were  placed  in  too  close  proximity 
to  the  door;  and  to  failure  to  properly  guard  and  protect 
the  pit     The  defendant  filed  a  general  denial,  and 
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pleaded  contributory  negligence.  The  caee  was  tried  to 
a  jury,  resulting  in  a  verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals. — Affirmed, 

J.  H.  Crosby  and  Rickel  &  Crocker  for  appellant 

Bothrock  &  Grimm  and  W.  J.  Knight  for  appellee. 

Deemeb,  0.  J. — On  and  prior  to  the  ninth  day  of 
January,  1894,  Henry  M.  McDonnell,  deceased,  was  in 
the  employ  of  the  Burlington,  Cedar  Rapids  &  North- 
em  Railway  Company,  at  work  in  its- roundhouse  in  the 

city  of  CJedar  RapidSw  By  an  arrangement  not 
1         necessary  to  be  more  specifically  stated,  men 

in  the  employ  of  this  company  were  subject  to 
the  call  of  the  Illinois  Central  Railroad  Company 
for  work  in  its  roundhouse.  On  the  night  in  ques- 
tion, McDonnell  and  one  Drahos  were  sent  by  the 
foreman  of  the  "Burlington"  roundhouse  to  the 
roundhouse  of  the  Illinois  Central  Railroad  Company, 
to  do  some  work  upon  some  of  the  engines  of  the  latter 
company.  The  night  was  cold  and  windy.  McDonnell 
started  to  obey  his  orders,  with  a  box  of  tools  upon  his 
back  and  a  torch  in  his  hand.  He  arrived  at  the  "Illi- 
nois Central"  roundhouse  about  11:30  p.  m.  The  wind 
had  blown  out  his  torch.  He  entered  defendant's  round- 
house at  the  southeast  door,  and  there  met  the  fore- 
man of  the  "Burlington"  house.  The  "Burlington"  fore- 
man had  a  lantern  in  his  hand,  and  was  standing  about 
midway  between  this  door  and  the  east  rail  of  the  east- 
ern track  which  entered  the  house.  McDonnell  inquired 
for  Drahos,  who  was  to  assist  him  in  his  work;  and  the 
foreman  directed  him  to  a  place  near  the  extreme  north 
end  of  the  house  where  a  man  was  at  work  with  a  torch 
for  his  light  McDonnell  started  in  the  direction  of  this 
light,  going  diagonally  across  the  house,  in  a  north- 
westerly direction,  and  had  proceeded  but  a  short  dis- 
tance when  he  fell  into  one  of  the  pits  which  are  found 
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in  all  roundhouses,  in  order  to  enable  employee  to  get 
under  and  repair  engines.  From  the  injuries  so 
received,  McDonnell  died;  and  this  action  is  brought 
by  his  administrator  to  recover  the  damages  done 
his  estate.  The  grounds  of  negligence  alleged  have 
already  been  referred  to,  and  need  not  be  repeated. 

The  evidence  shows  that  the  roundhouse  had  three 
stalls.    The  south  end  of  the  pits  built  in  these  stalls 
wfis  ten  feet  from  the  south  doors  of  the  house,  and 
the  southeast  corner  of  the  ea»t  pit  was  about  six  feet 
from  the  door  at  which  the  deceased  entered.    The  pit 
was  about  four  feet  wide,  and  a  trifle  over  three  feet 
deep,  and  extended  north  between  the  two  rails  of  the 
east  track  for  nearly  fifty  feet    The  house  itself  was 
about  seventy  feet  long.  It  was  eighty-two  feet  wide  at 
the  north  end,  while  at  the  south  end  is  was  forty  feet. 
About  midway  of  the  house  from  the  north  to  south,  and 
a  few  feet  east  of  the  center,  was  a  post,  upon  which 
hung  a  large  lamp  facing  north;  and  against  this 
post  wxis  a  bench,  upon  which  was  an  ordinary  railway 
.lantern.    The  "Burlington"  foreman  had  a  lantern. 
McDonnell  had  a  torch  which  was  not  lighted,  and  his 
associate  with  whom  he  was  to  work  was  at  the  north 
end  of  the  building,  with  a  lighted  torch.    The  pits  were 
not  guarded  or  barricaded  in  any  manner,  but,  in  their 
construction  and  use,  were  like  pits  in  all  other  round- 
houses, unless  it  be  that  they  were  nearer  the  entrance 
to  the  house  than  in  some  others.  There  is  a  dispute  as  to 
whether  the  lamp  upon  the  post  was  burning  at  the 
time  of  the  accident,  and  also  some  question  as  to 
whether  the  lantern  upon  the  bench  was  lighted;  and 
it  may  have  been,  and  doubtless  was,  a  question  for 
the  jury  to  determine  whether  the  house  was  sufll- 
ciently  lighted.    One  of  tjhe  instructions  com- 
2         plained  of,  relates  to  the  duty  of  the  defendant's 
servants  in  the  lighting  of  the  house.  In  our  view 
of  the  case,  it  is  not  necessary  to  consider  this  question. 
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The  evidence  clearly  «hows  that  it  would  be  imposfiible 
to  erect  any  barriers  around  the  pits  and  do  the  work 
about  an  engine  which  is  intended  when  the  pits  are 
used;  so  that  no  negligence  can  be  predicated  upon  this 
omi^on. 

The  alleged  negligent  construction  of  the  round- 
house was  properly  submitted  to  the  jury,  and  no  fault 
is  found  with  the  instructions  relating  to  this  matter. 

That  all  roundhouses  have  these  pits  seems  to 
3  be  conceded,  and  the  evidence  conclusively  shows 

that  McDonnell  knew  that  this  one  had  them, 
for  he  had  worked  in  the  very  pit  into  which  he  fell 
prior  to  the  time  he  received  his  injuries.  Having  this 
knowledge  he  walked  blindly  into  the  pit  Surely,  this 
was  contributory  negligence.  -  If  the  lantern  his  fore- 
man had  gave  sufficient  light  to  indicate  the  position  of 
the  pit,  and  the  deceased  failed  to  look  and  discover  it, 
he  was  clearly  negligent.  If,  on  the  other  hand  this 
lantern  did  not  disclose  the  position  of  the  pit,  and  it 
was  so  dark  that  the  deceased  could  not  see  where  he 
was  going,  then  he  was  guilty  of  such  negligence  that 
he  ought  not  to  recover.  He  knew  the  pit  was  close  at 
hand,  or,  if  he  had  thought,  must  have  known,  for  he  had 
been  in  this  roundhouse  twice  before,  and,  as  a  round- 
house employe,  knew  that  such  pits  are  present  in  all 
such  houses.  And  yet,  according  to  appellant's  theory, 
although  he  walked  blindly  into  this  pit  he  may  still 
recover.  We  do  not  think  this  is  so,  and,  in  our  opinion, 
it  is  difficult  to  conceive  of  a  plainer  case  of  contributory 
ii^gligence.  The  trial  court  instructed  the  jury,  in 
effect,  that  if,  when  the  deceased  undertook  to  walk 
across  the  engine  house,  it  was  so  dark  that  he  could  not 
see  where  he  was  walking,  and  if  he  had  a  torch  with 
him  which  he  could  have  lit,  and  which,  when  lighted, 
would  have  afforded  him  light  enough  to  have  seen 
the  pit,  and  instead  of  lighting  the  torch  he  continued  to 
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walk  in  the  dark,  and  while  so  doing  stepped  into  the 
pit,  then  plaintiff  could  not  recover.  As  applied  to  the 
facts  of  this  case,  showing  knowledge  of  the  deceased  as 
to  the  presence  of  euch  pits  in  roundhouses  in  general, 
and  in  this  house  in  particular,  we  think  the  instruction 
was  correct,  and  that  the  jury  very  properly  found  for 
the  defendant 

Some  other  errors  relating  to  the  admission  and 
rejection  of  evidence,  and  to  the  instructions  given  by 
the  court,  are  complained  of;  but,  as  none  of  them  go  to 
the  question  of  contributory  negligence,  they  need  not 
be  considered.  There  is  no  prejudicial  error,  and  the 
judgment  is  apfibmed. 


Thb  First  National  Bane  of  Conneautsvillb,  Penn-  ij^-^ 
SYLVANiA,  Appellant,  v.  Peeey  Robinson,  Admin-  h^_!5i 
istrator,  Appellee. 

Sale:  wabrantt.  A  representation  on  the  sale  of  a  stallion  that  if  it 

is  kept  in  healthy  and  proper  breeding  condition  by  careful  and 

judicious  handling,  and  does  not  prove  to  get  a  reasonable  number 

4    of  mares  bred  to  him  in  foal,  the  purchaser  may  return  him  in 

good  health  and  condition  and  get  instead  another  horse  of  equal 

value,  is,  in  legal  effect,  a  warranty  of  average  breeding  qualities. 

General  Agent:  powers:  Presumptions    A  purchaser  of  a  stallion 

from 'the  owner's  general  agent,  who  had  authority  to  warrant 

8    that  the  horse  was  of  average  breeding  qualities,  has,  in  the 

4    absence  of  any  information  to  the  contrary,  the  right  to  assume 

that  he  has  the  authority  to  warrant  the  horse  to  be  a  ''sure  foal 

getter  " 

Same.    One  authorized  to  sell  several  horses  to  any  one  whom  he  can 

8-4  induce  to  purchase  is  a  general  agent. 

Appeal.    Where  it  is  not  shown  that  appellant's  abstract  contains  all 
1    the  evidence,  the  judgment  may  be  aflftrmed,  but  the  appeal  cannot 

be  dismissed. 
Same.  Where  appellant's  abstract  does  not  contain  all  the  evidence, 
1  and  appellee  files  an  abstract  setting  out  evidence  which  it  claimed 
was  omitted  by  appellant,  and  does  not  deny  that  both  abstracts 
contain  all  the  evidence,  the  court  will  presume  that  all  the  evi« 
dence  is  before  it. 
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Bill  of  Exobpttons.  A  bill  of  exceptions  stated  that  on  the  trial 
the  court  gave  to  the  jury  "instructions  numbered  one  to  —inclu- 
sive," which  were  all  the  instructions  given  in  the  cause,  and  that 
2  to  the  giving  of  each  of  which,  "except  Nos.  one  to  the  last  one 
given."  plaintiff  duly  excepted  to  at  the  time,  will  not  be  held 
insufficient  on  the  ground  that  it  appears  therefrom  that  none  of 
the  instructions  were  excepted  to,  as  it  is  obvious  that  the  word 
"except"  was  erroneously  inserted. 

Appeal  from  Monroe  District  Court. — Hon.  T.  M,  Feb, 

Judge. 

Monday,  May  16, 1898. 

On  January  23, 1895,  the  plaintiflE  bank  filed  a  claim 
against  the  estate  of  D.  G  Robinson,  deceased,  of  which 
the  defendant  is  administrator,  for  the  eum  of  eight 
hundred  and  twenty-one  dollars  and  thirty-three  cents, 
with  interest  thereon  at  eight  per  cent,  after  June  2, 
1890.  Thifi  claim  was  based  upon  a  promissory  note 
executed  by  said  intestate  to  the  firm  of  Powell  Bros., 
and  duly  assigned  to  plaintiflE.  The  administrator 
refused  to  allow  it.  The  issue  was  tried  to  a  jury.  There 
was  a  verdict  and  a  judgment  for  defendant,  and  plain- 
tiflE appeals. — Affirmed. 

Mahry  &  Payne  for  appellant. 

T.  B.  Perry  and  W.  A.  Nichol  for  appellee. 

Waterman,  J. — It  appears  that  the  firm  of  Powell 
Bros.,  of  Springboro,  Pa.,  were  dealers  in  horses,  and 
that  in  the  spring  of  1888,  through  one  Jacob  Knapp, 
of  Centerville,  Iowa,  who  was  then  their  agent,  they 
sold  to  defendant's  intestate,  D.  C.  Robinson,  a  stallion, 
for  breeding  purposes,  and  the  note  in  question  was 
given  as  a  part  consideration  therefor.  It  is  claimed  by 
defendant  that  Knapp  warranted  the  stallion  to  be  a 
**sure  foal  getter,"  and  that  there  was  a  breach  of  this 


May  1898]     Piest  Natiojsial  Baitk  r.  Kobinsois'.  46^ 

warranty,  in  that  the  horse  was  practically  worthless  for 
breeding  purposes.  On  the  other  hand,  it  is  contended 
that  Knapp  had  no  authority  to  make  any  such  war- 
ranty. The  note  sued  upon  is  not  negotiable;  so  the 
defense,  if  established,  is  good  sb  against  plaintiff. 

II.  Defendant  moves  to  dismiss  the  appeal 
because  it  is  not  shown  that  appellant's  abstract  con- 
tains all  the  evidence.   If  the  motion  was  well  grounded, 

we  should  be  justified  in  affirming  the  judgment 

1  below,  but  not  in  dismissing  the  appeal.  Maloney 
V.  Railway  Co.y  95  Iowa,  255;  Clark  v.  Tracy ^  98 

Iowa,  649.  But  it  does  not  api>ear  that  the  motion  is 
well  taken.  Neither  in  the  abstract  or  the  amendment 
thereto  filed  by  appellant  does  it  appear  that  all  of  the 
evidence  is  presented  here;  but  appellee  has  filed  an 
abstract  setting  out  considerable  evidence  which  it  is 
claimed  was  omitted  by  appellant,  and  he  does  not  deny 
that  the  abstracts  of  both  parties  contain  all  the  evi- 
dence. With  the  record  in  this  condition,  we  are  author- 
ized to  presume  that  we  have  all  of  the  evidence  before 
us.  Van  Sandt  v.  Cramer,  60  Iowa,  424;  Starr  v.  City  of 
Burlington,  45  Iowa,  87;  Balm  v.  Nunn,  63  Iowa,  641. 

III.  It  is  urged  by  appellee  that  the  instructions 
of  the  trial  court  cannot  be  considered  here,  because 
appellant  has  not  properly  taken  or  preserved  its  excep- 
tions thereto.     A  bill  of  exceptions  was  duly 

2  signed  and  filed,  containing  this  clause:    "That 
on  the  trial  of  this  cause  the  court  gave  to  the 

jury  insitructions  numbered  one  to ,  inclusive,  which 

were  all  the  instructions  given  to  the  jury  in  the  cause, 
and  to  the  giving  of  each  of  which,  except  Nos.  one  to 
the  last  one  given,  the  plaintiff  duly  excepted  at  the 
time.    Said  instructions  are  entitled  in  the  cause,  filed 

therein ,  1895,  and  marked  'Exhibit  B'  to  this  bill  of 

exceptions  No.  one.'^    It  is  said  that  the  language  here 
used  shows  that  none  of  the  instructions  were  excepted 
Vol.  105  la -30 
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to  at  the  time  they  were  given.  We  think  that  this  is 
too  technical.  We  ought  not  to  confine  ourselves  to  the 
literal  reading  of  this  paragraph,  but  should  accept  the 
obvious  and  apparent  intent  disclosed.  The  word 
"except/^  which  we  have  italicized  is  erroneously 
inserted.  This  i^  so  manifest  that  we  think  no  one  could 
be  misled  by  it.  We  may  add  here  that  the  exceptions 
are  sufficiently  specific.  Halves  v.  Railway  Co.,  64 
Iowa,  315;  Mann  v.  Bailwdg  Co.,  46  Iowa,  637. 

IV.  Plaintiff  makes  no  complaint  of  the  jury's 
finding  that  Knapp  made  the  warranty  claimed,  and 
that  it  was  broken.  The  sole  question  presented  for  our 
consideration,  as  stated  by  appellant's  counsel,  is,  "Has 
an  agent  of  a  horse  dealer,  with  authority  to  sell  a 
breeding  stallion,  implied  authority  to  warrant  that 
said  stallion  is  a  sure  foal  getter?"  We  think,  instead 
of  considering  this  abstract  question,  we  will  do  better 
to  confine  ounselves  to  the  facts  of  this  particular  case; 
and  we  will  narrow  the  field  of  inquiry  somewhat  by 
stating  the  matter  for  determination  in  this  way :  Had 
Knapp,  under  the  conceded  or  undisputed  facts  of  the 
case,  authority  to  make  such  warranty?  The 
3  trial  court  instructed  the  jury,  in  effect,  that 

Knapp's  authority  to  make  the  warranty  was  to 
be  presumed,  in  favor  of  the  purchaser,  unless  it  was 
shown  that  the  purchaser  knew  that  he  possessed  no 
such  authority.  This  thought  was  repeated  in  different 
forms  in  several  of  the  instructions.  It  was  established 
by  evidence  introduced  by  plaintiff  that  Knapp  took 
from  Powell  Bros.,  to  sell  for  them,  five  stallions,  includ- 
ing the  one  sold  to  defendant's  intestate.  He  was  not 
confined  to  the  transaction  with  Robinson,  or  to  dealing 
with  any  particular  person,  but  was  authorized  to  sell 
to  any  one  whom  he  could  induce  to  purchase.    Knapp 
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was  therefore  a  general  agent  for  Powell  Bros.    1  Par- 
sonSy  Contracts,  39.    It  is  also  in  evidence  on  the 
4  part  of  plaintiff  that  Knapp  had  authority  to 

represent  to  purchasers  "that  if  the  said  stallion, 
by  careful  and  judicious  handling,  and  kept  in  healthy 
and  proper  breeding  condition,  should  prove  not  to  get 
a  reasonable  number  of  mares  bred  to  him  in  foal  in 
neither  of  the  first  two  season's  trial  [the  purchaser] 
may  return  him  to  us  [Powell  Bros.],  at  Shadeland, 
Crawford  Co.,  Pa.,  in  good  health  and  condition,  and 
get,  instead,  another  horse  of  equal  value.*'  This,  in 
legal  effect  was  a  warranty  of  average  breeding  quali- 
ties. We  have  here,  then,  a  general  agent  with  author- 
ity to  warrant,  to  some  extent,  the  horse  he  sells.  This 
court  has  held  that  one  purchasing  from  a  general 
agent,  clothed  with  authority  to  warrant  the  article  he 
sells,  if  in  ignorance  of  any  restriction  upon  his  power, 
may  lawfully  presume  that  such  agent  has  authority  to 
make  the  warranty  he  offers.  Murray  v.  Brooks,  41 
Iowa,  45.  In  other  words,  under  the  undisputed  f  aets  in 
the  case,  Robinson  had  a  right  to  assrume,  in  the  absence 
of  information  to  the  contrary,  that  Knapp  possessed 
authority  to  warrant  this  horse  to  be  a  sure  foal  getter; 
end  this  being  true,  the  exceptions  to  the  instructions 
must  be  overruled,  and  the  judgment  below  affirmed. 
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James  Scott,  Proponent,  v.  Sarah  J.  Hawk,  John  H.         tm  m 
Scott  and  Freeman  Scott,  Contestants,  Appellants. 

Eyidence:    signatorb  to  will.    Evidence  by  an  attorney  who  had 
1'  charge  of  the  papers  of  a  deceased  testator  that  at  the  latter's 
3    request  he  showed  him  a  will,  and  that  testatojr.  after  looking  it 
over  carefully  and  examining  the  signatures,  pronounced  it  his  will, 
is  competent  and  relevant  on  a  contest  of  the  will,  where  the  sub- 
scribing witnesses  are  dead. 

EzBCQTiON  of  wili-8.    On  a  contest  of  a  will,  evidence  that  the 
1    decedent,  on  being  shown  the  instrument  propounded  as  his  will, 
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2    and  after  examination  of  the  signatures  thereto  declared  it  to  be 
his  will,  is  convincing  evidence  of  its  execution  by  him. 

Pleading:   petition  for  new  trial:   Demurrer.    A  petition  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence  is  not 
1    demurrable  because  it  contains  merely  a  general  averment  of  dil- 
igent search  and  inquiry,  and  inability  to  obtain  the  evidence  set 
out,  where  the  specific  acts  done  are  not  called  for. 

Trial  op  issue     Issues  presented  in  a  petition  for  new  trial  are  tria- 
8    ble  as  in  ordinary  actions 

Granting— DisoRKTiONARY.    The  granting  of  a  new  trial  is  in  the 
8    sound  discretion  of  the  lower  court. 

Appeal  from  Keokuk  District  Cowi. — Hon.  A.  R.  Dewey, 

Judge. 

Monday,  May  16,  1898. 

Teial  to  jury,  verdict  and  judgment  for  contestants. 
A  petition  for  a  new  trial,  filed  by  proponent,  was 
granted,  and  contestants  appeal — Affirmed. 

C.  M.  Brown  and  D.  D.  Hill  for  appellants. 

Hamilton  &  Donohue,  Woodin  &  Son  and  C  H. 
Mackey  for  appellee. 

Ladd,  J. — A  paper  purporting  to  be  the  will  of 
John  Scott,  deceased,  left  two-thirds  of  his  estate  to  the 
proponent,  a  grandson,  and  one-third  to  his  wife,  who 
died  before  he  did.  Objections  to  its  admission  to  pro- 
bate were  made  by  Sarah  Hawk,  a  daughter,  and  John 
H.  and  Freeman  Scott,  grandsons.  At  the  trial,  when 
the  proponent  had  concluded  the  introduction  of  his 
evidence,  the  court  directed  the  jury  to  return  a  verdict 
for  the  contestant  because  the  execution  of  the  will  had 
not  been  proven.  The  will  appeared  to  be  signed  by 
Scott  by  making  his  mark,  though  this  was  not  stated 
in  the  attestation  of  the  subscribing  witnesses.  These 
were  dead,  and  the  genuineness  of  their  signatures  was 
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shown,  but  not  that  of  the  mark  of  deceased.  On  the 
twenty-seventh  day  of  March,  1896,  the  proponent 
filed  a  petition  for  a  new  trial,  in  which  it  is 
alleged  that  0.  H.  Mohland,  of  Burlington,  Iowa,  when  a 
resident  of  Sigourney,  was  a  partner  of  D.  W.  Hamilton, 
and  engaged  in  the  practice  of  law;  that  the  firm  of 
Mohland  &  Hamilton  had  charge  of  notes  and  other 

papers  of  deceased,  including  an  envelope  con- 
1  taining  this  will;  that  at  request  of  deceased  he 

showed  him  the  will,  and  deceased,  after  looking 
it  over  carefully,  and  examining  the  signatures,  pro- 
nounced it  to  be  his  will;  that  proponent  did  not  know 
said  Mohland  had  such  knowledge  until  after  the  trial ; 
that  he  is  a  resident  of  Kansas,  and  did  not  kjiow  till 
after  the  beginning  of  the  term  that  objections  had 
been  filed,  when  he  came  to  Sigourney,  and  made  dili- 
gent search  and  inquiry  for  information  connected  with 
the  execution  of  the  will,  but  was  unable  to  obtain  any 
of  the  nature  of  that  set  out.  The  contestants  demurred 
to  the  petition  because  it  showed  on  its  face  (1)  that  due 
diligence  waa  not  exercised,  and  (2)  the  evidence  of 
Mohland  to  be  incompetent  and  irrelevant.  This 
demurrer  was  overruled. 

I.  Bea»onable  diligence  must  be  alleged  and 
proven  in  order  to  obtain  a  new  trial  on  petition.  Code, 
section  4092;  Miller  v.  Albaugh,  24  Iowa,  128;  Stuck- 
stager  v.  McKee,  40  Iowa,  212;  Stinemcni  v.  Beath,  36 
Iowa,  73;  Carson  v.  Cross,  14  Iowa,  463;  Darrance  v. 
Preston,  18  Iowa,  396;  Cohal  v,  Allen,  37  Iowa,  449- 
Woodman  v.  Button,  49  Iowa,  398.  Aflfidavits  in  sup- 
port of  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  must  state  the  facts  constituting 
resonable  diligence.  Carson  v.  Cross,  supra;  Darrance 
V.  Preston,  supra.  In  the  latter  case  it  is  said  of  a  gen- 
eral allegation  of  due  diligence:    "This  averment  woula 
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be  held  insufficient  on  motion  for  more  specific  state- 
ment, and  possibly  as  bad  on  demurrer.'^  In  Cohalv. 
Allen,  supra,  the  petition  was  adjudged  Insufficient  on 
demurrer,  and  this  language  employed:  "It  fails  to 
show  facts  constituting  diligence  in  efforts  to  procure 
the  evidence  at  the  trial.  The  statements  on  this  point 
are  simply  averments  of  inability  to  produce  and  efforts 
to  obtain  evidence  generally,  without  sufficiently  stat- 
ing what  was  done,  which  is  claimed  to  be  proper  dili- 
gence.'' From  this  it  would  seem  the  facts  alleged  were 
relied  on,  rather  than  the  general  allegation  of  reason- 
able diligence.  If  so,  then  the  ruling  is  not  at  variance 
with  that  of  Woodman  v.  Button,  49  Iowa,  398.  In  that 
case  a  demurrer  to  the  petition  alleging  that  with 
reasonable  diligence  the  evidence  could  not  have  been 
discovered,  was  sfustained.  This  court,  in  making  the 
ruling  said:  "In  affidavits  in  support  of  a  motion  for  a 
new  trial  these  [the  facts]  should  be  set  out,  because 
the  affidavits  supply  the  evidence  upon  which  the  court 
acts.  But  a  petition  for  a  new  trial,  which  must  be 
supported  by  evidence  in  the  ordinary  way,  is  not  vul- 
nerable to  a  demurrer  which  alleges,  in  the  language 
of  the  statute,  that  the  gi'ounds  for  new  trial  could  not, 
with  reasonable  diligence,  have  been  discovered  before." 
This  must  be  regarded  as  decisive.  The  rule  is  some- 
what analogous  with  that  holding  a  general  averment 
negativing  contributory  negligence  sufficient  in  actions 
sounding  in  tort.  Here,  however,  an  affirmative  show- 
ing is  required,  and  a  petitioner  may  well  be  ordered, 
on  motion  for  more  specific  statement,  to  set  out  the 
facts  upon  which  he  relies.  The  contestant  demurred 
without  calling  for  what  was  done  amounting  to  reason- 
able diligence,  and  the  general  averment  was  rightly 
adjudged  sufficient  when  so  attacked. 

II.     The  evidence  of  Mohland  was  both  competent 
and  relevant.    The  subscribing  witnesses  were  dead, 
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and  other  evidence  of  the  execution  of  the  will  was 
admissible.     Allison  v.  Allison,  104  Iowa,  130. 

2  That  the  deceased,  upon  the  examination  of  the 
instrument  and  the  signatures  thereto  declared  it 

his  will,  is  convincing  evidence  of  its  execution  by  him. 

Ill     We  shall  not  review  the  evidence.    The  issues 

were  triable  as  in  ordinary  actions.    Carpenter  v.  Brown, 

50  Iowa,  451;  Kruidenier  v.  Shields,  77  Iowa,  504:  Mar- 

tell  V.  Friel,  85  Iowa,  739;  Markley   r.    Owen, 

3  102  Iowa,  492.    The  decision  was  one  peculiarly 
within  the  discretion  of  the  trial  court.    Lundon 

V.  Waddick,  98  Iowa,  478.  The  order  granting  a  new 
trial  has  ample  support  in  the  evidence.  Our  conclusion 
renders  it  unnecessary  to  consider  the  motion  to  dis- 
miss,— Affirmed. 


H.  M.  FuNSON,  Appellant,  v.  J.  H.  Bradt,  et  al. 

Tax  Sale:  notice  to  rbdbbm.  Code,  1873,  section  894,  provides  that 
a  notice  that  a  sale  of  land  for  taxes  has  been  made,  and  that,  unless 
redemption  is  made  within  a  certain  time,  a  deed  will  be  made, 
shall  be  published  as  in  3ase  of  nonresidents,  and  that  "service 

1  shall  be  deemed  completed  when  an  affidavit  of  the  service  of  such 
notice,  and  of  the  particular  mode  thereof,  duly  signed  and  veri- 

2  fled  by  the  holder  of  the  certificate  of  purchase,  his  agent  or  attor- 
ney, shall  be  filed  with  the  treasurer  authorized  to  execute  the  tax 
deed.  Held,  that  where  an  affidavit  of  service,  made  by  the  attor- 
ney of  the  purchaser,  duly  filed,  made  the  affidavit  of  the  uews 
paper  publishers,  which  alleged  facts  required  for  a  valid  publica- 
tion, a  part  thereof  and  showed  that  the  publication  was  duly  made, 
it  was  sufficient 

Same.  A  description  in  the  notice  required  by  Code,  1873,  section  894, 
of  the  expiration  of  the  time  for  redemption  of  land  sold  for  taxes 
6  stated  the  "west  i  of  the  southwest  i  of  section  1'*  etc.,  had  been 
sold  instead  of  an  undivided  one-half  of  the  land.  Held,  that  though 
the  description  was  not  entirely  accurate,  yet,  as  it  described  accu- 
rately the  entire  tract  for  the  taxes  on  which  an  undivided  half 
had  been  sold,  it  was  sufficient. 

Presumptions.  It  will  be  presumed  in  favor  of  a  tax  deed,  where  it 
does  not  appear  that  notice  of  the  expiration  of  redemption  was 
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4  served  on  the  person  in  possession  of  the  land,  that  no  such  serv- 
ice was  required,  in  the  absence  of  anything  to  show  that  any  per- 
sons wei«  in  possession. 

AFFiDAvrrs.    An  affidavit  of  service  of  notice  of  the  expiration  of 
the  time  to  redeem  from  a  tax  sale  signed  by  the  sheriff  is  insuffi- 
8    cient  under  the  statute  where  it  does  not  show  that  the  sheriff  was 
the  agent  or  the  attorney  of  the  purchaser. 

Same.  An  affidavit  of  the  attorney  of  the  purchaser  of  land  at  a  tax 
sale  stating  that  notice  of  expiration  of  the  time  of  redemption 
8  was  served  by  the  sheriff  on  specified  persons  and  that  such  per- 
sons were  the  parties  in  possession  of  the  land  described  in  the 
notice,  is  insufficient  Under  the  statute,  as  it  does  not  show  that 
the  attorney  served  the  notice. 

Cotenancy;    taxation.    One  tenant  in  common  cannot  against  his 
6    cotenant  acquire  a  valid  tax  title  to  the  land  owned  in  common. 

Appeal  from    Calhoun    District    Court — Hon.  S.   M. 
Elwood,  Judge. 

Monday,  May  16, 1898. 

Action  in  equity  to  have  set  aside  certain  tax  deeds, 
and  for  permission  to  redeem  from  certain  tax  sales. 
There  was  a  hearing  on  the  merits,  and  a  decree,  which 
was  afterwards  modified.  The  plaintiff  and  the  defend- 
ant J.  H.  Bradt  apjieal,  the  appeal  of  the  plaintiff  hav- 
ing been  first  perfected. — Affirmed. 

H.  E.  Long  for  appellant. 

Stevenson  &  Lavender  for  appellee,  Bradt. 

Robinson,  J. — The  land  in  controversy  is  the  west 
one-half  of  the  southeast  one-fourth  of  section  1,  town- 
ship 88  north,  of  range  34,  west,  in  Calhoun  county.  It 
was  patented  to  James  Burns  by  the  United  States  in 
the  year  1858.  The  plaintiff  claims  title  by  virtue  of  the 
swamp-land  grant,  a  conveyance  by  Calhoun  county  to 
the  trustee  of  the  American  Emigmnt  Company,  a  con- 
veyance from  the  surviving  trustee  to  the  company,  and 
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conveyanc€s  from  the  company  and  its  grantees,  and  by 
virtue  of  a  decree  of  the  district  court  of  Calhoun  county 
in  favor  of  certain  grantee©  in  the  plaintiff's  chain  of 
title  purporting  to  quiet  that  title  as  against  the  heirs 
of  James  Burns,  deceased;  also  by  virtue  of  a  tax  deed 
issued  and  recorded  on  the  fourteenth  day  of  January, 
1893,  in  favor  of  W.  H.  McCracken,  for  an  undivided 
one-sixteenth  of  the  land  in  question;  a  second  tax  deed, 
issued  and  recorded  on  the  twenty-fourth  day  of  April, 
1895,  in  favor  of  W.  H.  McCracken  for  the  undivided 
one-tenth  of  the  undivided  fifteen-sixteenths  of  the  south 
half  of  the  land  in  question;  and  a  conveyance  from 
McCracken.  It  may  be  conceded  that  the  plaintiff  is 
the  owner  of  the  land  unless  the  claim  of  title  made  by 
Bradt  is  well  founded.  That  claim  is  based  upon  a  tax 
deed  for  an  undivided  one-half  of  the  land  issued  on 
the  seventh  day  of  February,  1893,  to  A.  N.  Jack,  and 
recorded  on  the  next  day,  and  a  conveyance  from  Jack 
to  Bradt;  and  also  upon  a  tax  sale  of  the  undivided  one- 
fourth  of  the  undivided  fifteen-sixteenths  of  the  north 
half  of  the  land,  made  on  the  seventh  day  of  December, 
1891,  to  Bradt,  the  service  of  a  notice  of  the  issuing  of  a 
tax  deed,  and  the  failure  of  the  landowner  to  redeem 
from  the  sale  within  the  time  prescribed  by  law,  in  con- 
sequence of  which  it  is  alleged  Bradt  is  entitled  to  a  tax 
deed.  The  tax  sales  through  which  Bradt  claims  are 
admitted  to  be  regular,  and  it  isi  from  them  that  the 
plaintiff  demands  the  right  to  redeem.  On  the  twenty- 
fifth  day  of  March,  1896,  the  district  court  entered  a 
decree  quieting  the  title  of  Bradt  under  the  tax  deed  of 
February,  1893,  to  the  undivided  one-half  of  the  land 
claimed  by  the  plaintiff,  as  against  him  and  Bradt's 
co-defendant,  Schwingle,  and  permitting  the  plaintiff  to 
redeem  from  the  tax  sale  of  December,  1891,  and,  upon 
the  making  of  such  redemption,  quieting  his  title  to  an 
undivided  one-fourth  of  the  undivided  fifteen-sixteenths 
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of  the  north  half  of  the  land  claimed  by  the  plaintiff. 
The  amoun,t  required  to  redeem  from  the  sale  last  men- 
tioned was  fixed  at  ninety-seven  dollars  and  ninety-five 
cents.  On  the  fourth  day  of  May,  1896,  on  the  motion  of 
the  plaintiff,  the  district  court  modified  the  decree  by 
reducing  the  amount  required  to  redeem  to  the  sum  of 
fifty-three  dollars  and  ninety-seven  cents.  The  plaintiff 
appealed  from  the  decree  as  first  rendered  and  as  modi- 
fied, and  Bradt  appealed  from  a  ruling  of  the  court, 
which  sustained  a  motion  to  strike  a  division  of  his 
answer,  and  from  the  modified  decree  so  far  as  it  is 
adverse  to  him.  Schwingle  does  not  appear  to  be  con- 
cerned in  either  appeal. 

I.  The  appellant  assails  the  tax  deed  of  February, 
1893,  on  the  ground  that  due  notice  of  the  expiration  of 
the  time  in  which  redemption  could  be  made  from  the 
sale  on  which  it  was  based  was  not  given  and  proved. 

Section  894  of  the  Code  of  1873,  provided  that: 
1  ^^After  the  expiration  of  two  years  and  nine 

months  after  the  date  of  sale  of  the  land  for 
taxes,  the  lawful  holder  of  the  certificate  of  purchase 
.  may  cause  to  be  served  upon  the  person  in  possession  of 
such  land  or  town  lot,  and  also  upon  the  person  in  whose 
name  the  same  is  taxed,  if  such  person  resides  in  the 
county  where  the  land  is  situated,  in  the  manner  pro- 
vided by  law  for  the  service  of  original  notices,  a  notice 
signed  by  him,  his  agent,  or  attorney,  stating  the  date  of 
sale,  the  description  of  the  land  or  town  lot  sold,the  name 
of  the  purchaser,  and  that  the  right  of  redemption  will 
expire  and  a  deed  for  said  land  be  made,  unless  redemp- 
tion from  such  sale  be  made  within  ninety  days  from  tht? 
completed  service  thereof.  Service  may  be  made  upon 
non-residents  of  the  county  by  publishing  the  same 
three  times  in  some  newspaper  printed  in  said  county. 
*  *  *  Service  shall  be  deemed  complete  when  an 
affidavit  of  the  service  of  said  notice,  and  of  the  particu- 
lar mode  thereof,  duly  signed  and  verified  by  the  holder 
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of  the  certificate  of  purchase,  his  agent  or  attorney, 
shall  have  been  filed  with  the  treasurer  authorized  to 
execute  the  tax  deed.  ♦  ♦  ♦  And  until  ninety  days 
after  the  service  of  said  notice,  the  right  of  redemption 
from  such  sale  shall  not  expire.  *  *  *"  In  July, 
1892,  Jack  caused  to  be  served  the  notice  I'equired  by 
statute.  The  appellant  claims  that  service  was  not 
made  on  James  Burns,  in  whose  name  the  land  was  then 
taxed,  and  that  it  was,  therefore,  fatally  defective.  It 
is  said  that  Burns  was  dead  when  the  notice  was  served, 
and,  as  it  could  not  be  ^rved  on  him,  proof  of  service 
of  it  was  not  required.  The  case,  in  this  respect,  seems 
to  be  somewhat  like  that  of  Kessey  v.  Comielly  68  Iowa, 
430,  but,  whether  service  of  notice  as  to  Burns  could 

have  been  dispensed  with  we  do  not  need  to 
2         inquire.     An  aflS davit  of  service  made  by  an 

attorney  of  Jack,  and  duly  filed,  makes  the  afl9- 
davit  of  the  publishers  of  the  newspaper  which  alleged 
facts  required  for  a  valid  publication  a  part  of  tlie 
affidavit  of  the  attorney,  and  shows  further  that  publi- 
cation was  duly  made.  We  have  held  that  the  affidavit 
of  a  proprietor  of  the  newspaper,  not  being  the  holder 
of  the  certificate,  his  agent  or  attorney,  is  not  competent 
to  prove  publication.  Association  v.  Smith,  59  Iowa, 
704;  Ellsworth  v.  Cor  drey,  63  Iowa,  675;  Siveeley  v.  Van 
Steenburg,  69  Iowa,  696.  But  we  have  also  held  that  if 
the  affidavit  of  the  agent  makesi  the  statement  of  the 
affidavit  of  the  publisher  as  to  the  publication  of  the 
notices  a  part  of  the  agent's  affidavit,  the  proof  of  th(» 
publication  is  sufficient.  Stull  v.  Moore,  70  Iowa,  149; 
Smith  V.  Heathy  80  Iowa,  231.  Under  the  authority  of 
the  cases  cited,  the  proof  of  service  as  to  Burns  was  all 
that  the  statute  required. 

II.  The  appellant  contends  that  there  was  no  siuffi 
cient  proof  of  service  of  the  notice  on  Clark  Howard, 
Call  Howard,  and  William  Howard,  who  are  claimed  to 
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have  been  in  poseessian  of  the  land  when  the  notice  was 
served,  and  therefore  entitled  to  notice.     The 

3  tax  deed   recites  that  it  appeared   from   the 
affidavit  of  the  attorney  for  Jack  filed  in  the 

treasurer's  office  that  due  notice  of  the  expiration  of  the 
time  for  redemption  had  been  given  to  the  three  persons 
named,  and  the  notice  was  addressed  to  them,  but  did 
not  state  that  they  were  in  possession  of  the  land.  An 
affidavit  signed  "J.  M.  Stewart,  Sheriff,"  verified,  and 
attached  to  the  notice,  stated  that  it  had  been  served  on 
the  three  Howards,  "the  parties  in  possession  of  the 
above-desicribed  land'';  but  the  affidavit  did  not  show 
that  Stewart  was  the  agent  or  attorney  of  Jack,  and  was 
not,  therefore,  competent  evidence  of  the  facts  recited. 
Ellsworth  V.  Van  Orf,  67  Iowa,  222;  Stevens  v.  Murphy, 
91  lowa^  356.  The  affidavit  of  the  attorney  of  Jack,  filed 
as  proof  of  service  of  notice,  states  that  the  notice  was 
served  by  Stewart  on  dark  Howard  and  Call  Howard, 
and  that  they  were  "residents  of  Calhoun  county,  Iowa, 
and  the  parties  in  possession  of  the  land  in  said  notice 
described."  But  the  affidavit  did  not  show  that  the 
attorney  served  the  notice,  nor  is  there  other  proof  that 
such  was  the  fact;  therefore,  under  the  rule  of  Ells- 
worth V.  Van  Ort,  supra ,  he  was  not  the  proper  person 
to  make  proof  of  service  as  to  the  Howards,  and  the 
fiitatement  of  the  affidavit  as  to  them  was  without 

4  effect    If,  however,  it  be  conceded  that  he  was 
authorized  to  make  the  proof,  then  his  affidavit 

showed  due  services  on  the  two  Howards,  who  are  stated 
in  his  affidavit  to  have  been  in  possession  of  the  land. 
Our  attention  has  not  been  called  to  anything  in  the 
record,  excepting  that  to  which  we  have  referred,  which 
tends  to  show  that  any  one  was  in  possession  of  the 
land  when  the  notice  was  required  to  be  given;  and  we 
must  presume  in  favor  of  the  deed,  if  service  of  notice 
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on  the  persons  in  i)oes€Sfiion  has  not  been  shown,  that; 
such  service  was  not  required. 

III.  It  16  said  that  the  tax  deed  is  void  for  the 
reason  that  the  notice  of  the  expiration  of  the  timt- 
of  redemption  stated  that  the  "west  half  of  the  south- 
east quarter  of  section  1/^  etc.,  had  been  sold, 

5  instead  of  an  undivided  one-half  of  that  land; 

and  the  cases  of  Griffith  v.  Vtley,  76  Iowa,  292; 
Roberts  v.  Deeds,  57  Iowa,  320;  Poindexter  v.  Doolittle, 
54  Iowa,  52;  Martin  v.  Cole,  38  Iowa,  141, — are  cited  to 
8upi)ort  the  claim  thus  made,  but  an  examination  of 
those  cases  shows  that  none  of  them  are  in  point.  The 
notice  described  accurately  the  entire  tract  for  the  taxes 
oq  which  an  undivided  half  had  been  sold.  Although 
the  description  was  not  entirely  accurate,  yet  it  could 
not  have  failed  to  call  the  attention  of  the  person  upon 
whom  it  was  served  to  the  sale  intended,  and  the  prop- 
erty sold,  and  thus  accomplish  the  purpose  of  the  stat- 
ute; and  we  therefore  conclude  that  it  was  sufficient. 
See  Rowlaiid  v.  Brown,  75  Iowa,  679.  Objection  is  made 
to  the  form  of  the  description  of  the  premises  sold,  con- 
tained in  the  tax  deed,  but,  we  think,  without  sufficient 
reason.  The  tax  deed  is  not  shown  to  be  invalid,  and 
Bradt  is  entitled  to  the  interest  which  it  purports  to 
convey. 

IV.  The  first  objection  made  to  the  notice  of  the 
expiration  of  the  time  of  redemption  from  the  tax  sale 
of  December,  1891,  is  that  when  it  was  served  the  land 
wastaxedin  the  name  of  "Jas.  Bums,"but  that  the  notice 
was  directed  to  James  Bums.  We  have  examined  the 
original  tax  list,  and  have  no  doubt  that  the  name 
therein  written  was  "Bums,^'  and  not  "Bums.'*  But  a 
fatal  objection  to  the  title  attempted  to  be  acquired  by 
that  sale  is  the  fact  that,  as  the  tax  deed  under  which 
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Bradt  claims  was  valid,  he  became  by  virtue  of  that, 
and  of  the  conveyance  to  him  from  Jack,  a  tenant 
6  in  common  with  McCracken  before  he  became 

entitled  to  a  tax  deed  under  the  sale  of  Decem- 
ber, 1891,  and  m  now  a  tenant  in  common  of  the  plain- 
tiff; and  it  is  well  settled  that  a  tenant  in  common  can 
not  acquire  a  valid  tax  title  to  property  owned  in  com- 
•mon,  as  against  his  co-tenant  Clark  v.  Brown,  70  Iowa, 
139,  and  cases  therein  cited;  Smith  v.  Smith,  68  Iowa, 
608;  Shell  v.  Walker,  54  Iowa,  386.  This  is  admitted 
by  the  appellee. 

V.  The  division  of  Bradt's>  answer  which  was 
stricken  out  alleged  that  he  was  a  good-faith  purchaser 
from  Jack,  without  knowledge  of  any  defects  in  the  tax 
deed.  In  view  of  the  conclusion  we  reach  that  the  tax 
deed  was  valid,  it  becomes  unnecessary  to  determine 
whether  the  motion  to  strike  was  properly  sustained. 
The  decree  of  the  district  court  appears  to  be  right,  and 
it  is,  on  both  appeals,  affirmed. 


Frank  Hugo  Salvador  v.  M.  Feeley  and  Mrs.  M. 
Fee  LEY,  Appellants. 

Contracts  for  Seryices:    members  of  family.    Where  plaintiff  went 

1    to  live  with  defendants  when  a  child  and  continued  to  live  with 

4    them  as  one  of  their  family  after  becoming  of  age,  the  presump- 

7    tion  is  that  his  ssrvices  were  gratuituous,and  to  recover  he  must 

overcome  this  presumption  by  sho  ^ing  either  an  express  promise 

to  pay  for  the  services,  or  that  services  were  rendered  and  received 

with  the  expectation  of  being  paid  for. 

Rule  applied.    Plaintiff  was  brought  up  by  defendants  as  a  member 

1    of  their  family.     Defendants  told  him  that  they  did  not  expect 

4    him  to  do  work  for  nothing;  that  he  would  be  paid  for  all  he  did; 

7    and  that  on  coming  of  age  he  would  be  given  a  piece  of  land.    At 

another  time  they  promised  him  a  team  and  harness  when  he 

attained  his  majority.    Held,  that  this  did  not  sho  v  an  express 

promise  to  pay  for  the  service  before  plaintiff  attained  his  majority, 

but  tended  to  rebut  the  presumption  that  the  services  were  gratul- 

tuous. 
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Limitatioii  of  Actions:  bunning  of  statutr.  An  agreement  made 
5    after  a  person  attained  his  majority,  as  to  his  compensation  for 

.7  future  services,  interrupts  the  continuity  of  the  services  rendered 
8  by  him  before  his  majority,  without  any  express  agreement,  and 
an  action  to  recover  therefor  is  barred  if  not  commenced  within 
five  years  after  the  agreement. 

Appeal:  assignment  of  erbors:  Amendment.  An  amended  abstract 
presenting  additional  assignments  of  error  will  be  considered 
though  filed  without  leave  of  the  court  after  appellant  had  filed 
his  argument,  but  served  though  not  filed  more  than  ten  days  before 
the  trial  term,  where  the  appellee  did  not  move  to  strilie  the  amend- 
3  ment  but  after  insisting  that  appellant  had  no  right  to  file  the 
same  proceeds  to  present  his  argument  upon  such  amended  assign- 
ments, and  it  is  apparent  that  the  submission  of  the  appeal  has 
not  been  delayed  and  that  the  appellee  has  not  been  in  any  man- 
ner prejudiced  by  the  filing  of  the  amendment. 

Must  assign  season.    Under  Code.  1873,  section  3207.  and  supreme 

court  rules,  section  36,  requiring  assignments  of  error  to  point  out 

2    the  errors  objected  to,  an  assignment  which  does  not  give  any 

reason  why  the  ruling  complained  of  is  erroneous  is  insufficient. 

Review:    Conflicting  evidence.    When  the  evidence  as  to  duress  is 

5-6    confiicting,  the  question  is  for  the  jury. 

Appeal  from  Pottatcattamie  District  Court. — Hon.  A.  B. 
Thornell,  Judge. 

Monday,  May  16, 1898. 

The  following  statement  of  the  issues  made  by 
appellants^  counsel  is  conceded  to  be  substantially  cor- 
rect: "PlaintifE  originally,  on  July  10, 1895,  filed  a  peti- 
tion in  three  counts,  but  before  trial  he  dismissed  count 
2,  and  on  the  trial,  after  resting,  dismissed  cout  3 
thereof,  so  that  the  issues  are  contained  in  count  1  of 

plaintiff's  petition,  the  answer  of  defendants,  and 
1  the  reply  of  plaintiflF.    Plaintiff  alleges  that  he 

has  worked  for  defendants  as  a  farm  boy  and 
hand,  from  March  1, 1884,  to  March  15,  1895,  under  an 
implied  contract  that  he  sihould  be  paid  therefor,  and 
that  the  reasonable  value  of  such  services  was  nineteen 
dollars  and  seventy  cents  per  month.  The  defendants^ 
deny  that  plaintiff  ever  rendered  them  any  services 
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by  virtue  of  an  implied  contract,  but  state  that  when 
plaintiff  was  a  boy  about  ten  years  old,  homeless  and 
without  meansi  of  support,  they,  took  him  to  their  home, 
fed  and  clothed  him,  sent  him  to  school,  and  cared  for 
him  as  they  would  for  a  eon,  and  that  they  agreed  with 
him,  when  he  was  about  fifteen  years  of  age,  that  he 
should  work  for  them  until  he  was  twenty-one  years  of 
age,  in  consideration  of  the  support  already  given  him 
and  his  board  and  clothes  until  he  should  become  of  age, 
and  tbat  they  did  clothe  and  support  him  until  he  came 
of  age.  Defendants  further  claim  that  the  services 
alleged  to  have  been  rendered  in  count  1  of  plaintiff's 
petitions  were  personal  services  rendered  from  month 
to  month  or  year  to  year,  and  that  any  cause  of  action 
for  such  services  rendered  prior  to  July  10,  1890,  is 
barred  by  the  statute  of  limitations,  five  years  having 
elapsed  since  said  services  were  rendered.  Defendants 
further  claim  that  after  plaintiff  came  of  age  they  made 
a  new  agreement  with  him  that  he  should  live  with 
them  as  long  as  he  might  desire,  and  should  receive  as 
compensation  for  his  services  one  hundred  dollars  per 
year  and  his  board  and  clothes,  and  tliat  they,  in  1895, 
paid  him  three  hundred  dollars  thereunder.  They  also 
state  that  on  January  19,  1895,  they  had  a  full  settle- 
ment with  plaintiff  of  all  differences  and  accounts  up 
to  the  date,  in  writing,  under  which  it  was  agreed  that 
defendants  should  execute  to  plaintiff  a  bill  of  sale  of 
a  team  of  horses  and  permit  him  to  cultivate  a  tract  of 
land  during  the  year  1895;  and  they,  under  this  agree- 
ment, gave  him  a  team  of  horses  worth  two  hundred  and 
fifty  dollars,  and  the  use  of  seventy  acres  of  land  during 
1895,  the  rental  of  which  was  worth  two  hundred  ani 
ten  dollars.  Defendants  make  a  counterclaim  against 
plaintiff  for  these  sums  and  some  other  items,  the  total 
amounting  to  eight  hundred  and  twenty-five  dollars. 
Plaintiff,  by  way  of  reply,  admits  that  he  signed  said 
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written  agreement  of  settlement,  but  claims  that  the 
same  was  without  consideration,  and  was  secured 
through  duress,  on  account  of  threats  by  defendante  of 
criminal  prosecution  for  the  burning  of  some  hay 
belonging  to  them.  There  was  no  evidence  on  the  trial 
fihowing  want  of  consideration  for  said  written  settle- 
ment, and  the  court  so  instructed  the  jury/'  Verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff 
for  eight  hundred  dollara  Etefendants  appeal. — 
Beversed. 

C.  G.  Saunders  B,nd David  E.  Stuart  tor  Sippe\la.nts. 

E.  L.  Bohertson  and  E.  E.  Aylesicorth  for  appellee. 

Given,  J,  — ^I.   Appellee  questions  the  sufficiency  of 

the  assignments  of  error  as  made  in  the  original  abstract 

and  the  right  of  appellants  to  file  their  additional 

assignments  when  they  did.    Not  one  of  the  six 

2  assignments   of   error   made    in    the    original 
abstract  "points  out  the  very  error  objected  to,'/ 

as  required  by  section  3207  of  the  C5ode  of  1873,  section 
4136  of  the  Oode,  and  section  36  of  the  rules  of  the 
supreme  court  No  reason  is  given  in  either  assignment 
why  the  ruling  complained  of  is  claimed  to  be  errone- 
ous. They  are  general,  as  that  the  court  erred  in  giving 
instructions  1  to  9J,  and  in  refusing  to  give  the  instruc- 
tions asked.  Clearly,  these  assignment  are  insufficient. 
On  January  5, 1898,  more  than  ten  days  before  the 
first  day  of  the  trial  term,  appellant  served  upon  appel- 
lee an  "additional  and  amended  abstract,"  setting  forth 
three  additional  assignments  of  error,  which  are 

3  'sufficiently  specific.  This  additional  and  amended 

abstract  was  filed,  without  leave  of  court  on  Jan- 
uary 10, 1898,  less  than  ten  days  before  the  first  day  of 
the  trial  term,  and  after  appellee's  argument  had  been 
served  and  filed.    Appellee,  in  an  additional  argument, 
7oL.  105  la— 31 
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insists  that  appellant  had  no  right  to  file  said  addi- 
tional assignments  of  error  after  he  had  filed  his  argu- 
ment, without  first  obtaining  leave  from  the  court,  and 
cites  Betts  v.  City  of  Glemvood,  52  Iowa,  124.  In  that 
case  appellee's  motion  to  strike  the  amendment  to  the 
assignment  of  errors  upon  grounds  similar  to  those 
urged  in  this  case  was  submitted  with  the  case  and  sus- 
tained The  right  to  amend  on  leave  granted  is  recog- 
nized, and  it  is  said :  "In  such  a  case,  the  appellee  would 
be  entitled  to  time  to  present  argument  thereon." 
Appellee  in  this  case  did  not  move  to  strike  the  amend- 
ment to  the  assignment  of  errors,  but,  after  insisting 
that  appellant  had  no  right  to  file  the  same,  proceeds 
to  present  his  argument  upon  said  amended  assign- 
ments. In  Hall  V.  Raihvay  Co,,  84  Iowa,  311,  appellee 
moved  to  strike  from  the  files  an  amendment  to  the 
assignment  of  errors  on  the  ground  that  it  was  filed  too 
late,  and  this  court  said:  "It  is  permissible  to  file  such 
amendments  in  the  furtherance  of  justice," — citing 
Stanley  v.  Bmninger,  '14t  Iowa,  37.  It  is  further  said: 
"In  this  case  it  does  not  appear  that  the  submission  in 
this  court  has  been  delayed,  nor  that  the  appellee  had 
been  in  any  manner  prejudiced  by  the  filing  of  the 
amendment."  The  same  is  true  of  this  case,  and  we 
think  it  should  be  considered  on  the  amended  assign- 
ment of  error.  See  Bunyan  v.  Loftus,  90  Iowa,  122; 
Buhlman  v.  Humphreyy  86  Iowa,  597;  Stanley  v.  Bar- 
ringer,  74  Iowa,  34. 

11.  The  questions  argued  will  be  better  understood 
by  noting  briefly  the  controlling  facts  and  contentions. 
There  is  no  dispute  but  that  about  August,  1880,  the 

plaintiff,  an  orphan  aged  about  eleven  years,  of 
4  foreign  birth,  and  without  means  of  support,  was 

in  the  care  of  the  Reverend  Father  McMenony,  at 
Council  Bluffs,  for  the  purpose  of  being  placed  in  a 
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suitable  home.  About  that  date  defendants  took  plain- 
tifE  to  their  home  on  a  farm  where  they  resided,  and 
he  continued  to  live  with  them  on  said  farm,  as  one 
of  their  family,  until  about  March  15,  1895.  During 
all  that  time  the  plaintiff  was  supported  and  cared  for 
by  the  defendants,  and  worked  industriously  for  them 
on  the  farm.  There  is  some  conflict  in  the  evidence 
as  to  the  care  and  support  that  plaintiff  received,  and 
as  to  the  amount  and  value  of  the  work  which  he  per- 
formed, but  these  contentions  only  go  to  the  amount 
that  he  may  be  entitled  to  recover.  There  is  evidence 
of  various  conversations  betweeox  plaintiff  and  th^* 
defendants,  before  and  after  he  became  of  age,  asi  to  his 
compensation.  It  also  appears  that  on  January  19, 1895, 
which  was  after  plaintiff  came  of  age,  he  executed  and 
acknowledged  an  instrument,  which  defendants  caused 
to  be  recorded,  as  follows:  "This  is  to  certify  that  M. 
Feeley  and  Mrs.  M.  Feeley  have  this  day  made  a  full, 
fair,  and  complete  settlement  with  me  for  all  work  that 
I  have  done  for  them,  or  either  of  them,  to  this  date, 
by  giving  me  a  team  of  horses  and  a  set  of  double  farm 
harness,  which  are  described  in  a  certain  bill  of  siale 
from  them  to  me  of  even  date,  herewith,  and  for  which  I 
hereby  acknowledge  receipt."  Plaintiff  contends  that 
this  instrument  was  executed  without  consideration 
and  UDder  duress.  The  court  instructed  that  it  was  not 
without  consideration,  and  submitted  the  question  of 
duress  to  the  jury,  and  this  is  assigned  as  error.  The 
court  also  instructed  that  "the  claim  of  defendants  that 
plaintiff's  claim  is  barred  by  the  statute  of  limitations 
is  not  supported  by  the  evidence."  The  giving  of  this 
instruction  is  also  assigned  as  error. 

III.  Defendant's  additional  assignments  of  error 
are  as  follows:  "(7)  The  court  erred  in  overruling  de- 
fendant's motion,  made  at  the  conclusion  of  plaintiff's 
case  in  chief,  to  withdraw  from  the  jury  all  that  part 
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of  plaintiff's  cause  of  action  that  accrued  prior  to 
March  1,  1890,  as  set  out  in  count  1  of  plaintiff's  peti- 
tion, for  the  reason  that  the  contract  under  which 

5  the  alleged  services  were  rendered  was  not  an 
entirety,  and  was  for  personal  services,  and  the 

cause  of  action  arising  thereon  is  for  such  period  barred 
by  the  statute  of  limitationsL  (8)  The  court  erred  in 
refusing  to  give  to  the  jury  the  instructions  (pages  76 
and  77,  Abstract)  asked  by  the  defendants,  for  the 
reason  that  the  evidence  fails  to  show  that  the  plaintiff 
was  under  duress  at  the  time  he  executed  the  settle- 
ment in  controversy.  (9)  The  court  erred  in  giving  to 
the  jury,  on  itsi  own  motion,  instruction  numbered  9^, 
for  the  reason  that  the  evidence  showed  that  all  of 
plaintiff's  claim  arising  prior  to  March  1,  1890,  was 
barred  by  the  statute  of  limitation/' 

The  evidence  as  to  the  alleged  duress  is  conflict- 
ing.   If  that  on  behalf  of  the  plaintiff  is  entitled  to 
greater  weight  and  credit  than  that  on  behalf 

6  of  the  defendants,  the  alleged  duress  is  estab- 
lisihed.     This  was  a  question  for  the  jury,  and 

therefore  there  was  no  error  in  submitting  that  issue. 

VI.    We  have  seen  that  plaintiff  went  to  live  with 

the  defendants  about  August,  1880,  and  continued  to 

live  with  them,  as  one  of  their  family,  until  March,  1895, 

and  that  he  attained  his  majority  April  4,  1890. 

7  Having  lived  with  the  defendants,  as  one  of  their 
family,  the  presumption  is  that  his  services  were 

graluitousJ,  and  to  recover  for  the  services  he  must  over- 
come that  presumption.  This  he  may  do  by  showing 
"an  express  promise  on  defendant's  part  to  make  com- 
pensation therefor,  or  such  facts  or  circumstances  as 
will  authorize  the  jury  to  find  that  the  services,  or  some 
part  thereof,  were  rendered  in  the  expectation  by  the 
plaintiff  of  receiving,  and  by  the  defendant  of  making, 
compensation  therefor."    See  Resso  v.  Lehan,  96  Iowa, 
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45.  The  evidence  shows  conversations  between  these 
parties,  before  and  after  the  plaintiff  became  of  age, 
with  respect  to  his  compensation.  Defendants  insist 
that  plaintiff's  evidence  tends  to  and  is  relied  upon  as 
showing  an  agreement  for  a  compensation  to  be  paid 
when  he  came  of  age,  that  his  cause  of  action  thereon 
accrued  at  that  time,  and  was  therefore  barred  at  the 
commencement  of  this  action,  July  10, 1895.  They  also 
contend  that  an  agreement  as  to  compensation  to  be 
therein  made  was  entered  into  when  the  plaintiff  came 
of  age,  and  that,  therefore,  plaintiff's  claim  is  not  an 
open  and  continuous  claim,  and  that  all  accruing  prior 
to  March  1,  1890,  was  barred  by  the  statute  of  limita- 
tions. The  evidence  as  to  the  conversations  is  as  fol- 
lows: Plaintiff  says:  "There  was  no  real  bargain  made 
about  pay  in  1884,  but  Mr.  and  Mrs.  Feeley  told  me  that 
I  should  get  a  team  and  wagon  and  harness  when  I  was 
of  age,  and  then  they  again  said  they  would  give  me 
also  a  piece  of  land.  Didn't  say  what  land  they  would 
give  me, — forty  or  eighty  acres.  I  expected  them  to  do 
this .  ♦  ♦  ♦  No  promise  was  made  in  18S5  about  pay- 
ing me  for  this  work.  ♦  ♦  ♦  He  said  many  a  time, 
^I  don't  want  you  to  work  for  me  for  nothing,  Frank; 
I  will  pay  you  for  all  you  do,'  and  I  relied  upon  his  state- 
ments. At  one  time  they  told  me  they  would  buy  a 
little  farm  called  the  Tulley  Farm,'  and  would  give  me 
that, — about  seventy  acres.  They  didn't  make  me  any 
promise  before  1884.  In  the  spring  of  1890,  when  we 
was  hauling  hay,  I  told  him  I  was  twenty-one  the  fourth 
of  that  April.  I  told  him  I  wanted  to  go  to  Missouri 
Valley  to  the  machine  sihops.  He  offered  to  give  me 
that  land  that  was  on  the  south  side  of  the  railroad 
tracks  for  what  work  I  would  do  for  two  years  for  him; 
and  I  told  him,  *Well,  I  don't  care,  I  will  have  that  much 
to  fall  back  on.' "  In  another  place  he  states  that  in 
that  conversation  Mr.  Feeley  "insisted  on  my  starring; 
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and  said,  Trank,  if  you  will  stay  with  me  two  years, 
I  will  give  you  that  strip  of  land  on  the  other  side 
of  the  railroad/  I  said,  That  is  hardly  enough  to 
keep  a  man  busy,  although  it  would  be  more  than 
two  years'  work  was  worth.'  After  he  had  insisted 
upon  my  staying  so  hard,  I  says,  'It's  all  right,' 
and  there  it  was  left'^  Mrs.  Feeley  testifies  as  follows: 
^'Last  winter  we  agreed  that  he  had  three  hundred  dol- 
lars after  he  was  twenty-one.  It  was  worth  one  hun- 
dred dollars  a  year  to  take  care  of  him  until  he  was 
fifteen  years  old.  About  the  time  he  was  fifteen  he 
agreed  with  us  that  he  was  to  receive  his  board  and 
clothes  and  to  stay  until  he  was  twenty-one,  to  pay  for 
the  five  hundred  dollars  that  it  wasi  worth  to  take  care 
of  him  until  he  was  fifteen.  That  was  to  be  in  satisfac- 
tion of  the  first  five  years.  I  never  heard  anything  about 
giving  him  a  team  and  harness  when  he  was  twenty- 
one.  Never  said  anything  of  the  kind.  Never  said  any- 
thing about  giving  him  forty  or  eighty  acres  of  land 
when  he  came  of  age.  There  was  no  talk  of  that  kind 
in  the  house  in  plaintiff's  presence.  When  he  was  of 
age  I  told  him  he  could  do  as  he  liked.  He  said  he  had 
to  stay  some  place, — ^might  as  well  stay  with  us  as  any 
place  else.  Told  him  he  could  stay  for  one  hundred  dol- 
lars a  year  and  his  board  and  clothes  and  tobacco. 
Never  said  anything  to  him  about  giving  him  the  land 
south  of  the  Rock  Island  road.  Mr.  Feeley  testi- 
fied as  follows:  "The  agreement  with  Father  Mac. 
and  me  and  my  wife  was  that  he  was  to  stay 
at  our  place  until  he  was  twenty-one  years  old. 
We  were  to  give  him  clothes  and  board  and  schooling. 
After  he  was  twenty-one  the  agreement  was  between 
the  boy  and  my  wife  that  he  was  to  work  for  one  hun- 
dred dollars  a  year  and  his  board  and  clothes  and 
tobacco.  Kept  him  three  yeai^s  and  ten  months  under 
that  agreement    Never  heard  that  I  w^s  to  give  him 
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the  land  between  the  railroad  tracks.  There  was  noth- 
ing said  of  that  kind."  Mr.  Feeley  further  testifies: 
"He  talked  of  going  to  Missouri  Valley.  I  told  him  he 
could  not  earn  his  board  there.  That's  all  that  was 
eaid.  Didn't  offer  to  give  him  any  land  if  he  would 
stay."  We  do  not  think  that  this  evidence,  nor  that  of 
the  plaintiff,  taken  alone,  shows  an  express  agreement 
astocompensation  before  plaintiff  attained  his  majority. 
They  were  just  such  assurances  as  it  was  natural  should 
be  given  by  way  of  encouragement  to  the  boy  to  continue 
to  serve  the  defendants  faithfully  and  industriously. 
There  were  just  such  assurances  as  tend  to  prove  the 
expectations  of  the  parties  with  respect  to  compensa- 
tion, and  to  disprove  the  presumption  of  gratuitous  ser- 
vices. Defendants  each  testified  to  an  agreement 
after  plaintiff  came  of  age,  that  he  was  to  work  for  one 
hundred  dollars  a  year  and  his  board,  clothes,  and 
tobacco.  If  an  agreement  was  then  in  fact  made  cover- 
ing the  further  services,  that  agreement  must  control  as 
to  such  services,  and,  in  that  event,  plaintiff's  claim 
would  not  be  an  open  and  continuous  account  up  to 
the  time  that  he  says  he  worked  for  the  defendants,  and 
all  that  preceded  the  agreement  was  barred  at  the  time 
this  action  was  commenced.  Now,  while  we  think  there 
was  nothing  in  the  evidence  to  break  the  continuity  of 
plaintiff's  claim  up  to  the  time  that  he  came  of  age,  if  an 
agreement  was  made  as  testified  to  by  defendants,  then 

clearly  it  did  not  continue  to  the  end  of  the  s«er- 
8  vices.    In  view  of  this  claim  and  evidence  of  the 

defendants,  the  court  should  not  have  instructed 
that  plaintiff's  claim  was  not  barred  by  the  statute  of 
limitations,  but  should  have  submitted  the  question 
whether  the  alleged  agreement  was  made,  and 
instructed  that,  if  made,  plaintiff's  claim,  prior  to  the 
time  he  attained  hisi  majority,  was  barred;  but  that,  if 
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said  agreement  was  not  made,  then  no  part  of  his  claim 
was  barred.  For  this  error  we  think  the  judgment  of 
the  district  court  must  be  reversed. 


Jambs  Hollbnbeok,  Appellant,  v.  J.  M.  Ristine. 

Libel:     special   damages.    The   publication  of   any    untrue 
ixo  .-^-r  1    malicious  charge  is  libelous  when  damage  is  shown  to 

106  488|  2    resulted  as  a  natural  and  proximate  consequence. 

dl36     4oj 


Rule  applied.  Defendant  wrote  of  plaintiff  "He  has  for  several 
years  owed  for  medical  services.  His  attention  has  been  repeat- 
edly called  thereto  to  no  purpose.    'J  hat,  finally,  being  sued  there- 

1  for,  he  having  no  other  defense,  has  cowardly  slunk  behind  the 
statute  of  limitations.    Such  a  course  is  not  exactly  in  accordance 

2  with  our  ideas  of  strict  integrity  and  we  would  prefer  not  to  be 
.  _  connected  in  any  oflacial  capacity  with  a  corporation  who  employ 

such  men  in  a  position  of  trust."    As  a  result  plaintiff  was  dis* 
charged  to  his  damage. 

Justification:  Jury  question.  Defendant  pleaded  that  said  state- 
ments were  true  and  the  publication  justifiable.  The  evidence 
tended  to  show  that  plaintiff  was  paid  and  the  statute  of  limitations 

6  not  interposed.  Etld,  as  the  justification  must  be  as  broad  as  the 
charge,  the  issue  should  have  gone  to  the  jury. 

Expression  of  opinion.    Criticism  or  exj)ression  of  opinion  concem- 
8    ing  another  must  be  founded  on  fact  in  order  to  avoid  being 
libelous. 

Conditional  privilege:  Malice.    A  letter  written  to  an  employer 

8  concerning  the  conduct  of  an  employe  is,  at  most,  only  a  con- 

9  ditionally  privileged  communication;  and  malice  in  publishing 
a  conditionally  privileged  communication  destroys  the  privilege. 

Action  in  tort.    Where  one  intentionally  causes  temporal  loss  to 
8    another  without  justifiable  cause  and  with  malicious  purpose  to 

4  inflict  it,  the  natural  and  proximate  damages  m-^y  be  recovered  in 

5  an  action  of  tort.  And  the  name  given  an  aci.on  is  immaterial 
in  determining  whether  sufficient  facts  are  stated  to  show  a  right 
of  recovery. 

£videiice:  account  stated:  Jury  question.  It  is  a  question  for  the 
jury  whether  the  fact  that  a  debtor  retained  a  bill  for  services  a 

7  long  time  without  objection  shows  such  acquiescence  as  to  amount 
to  an  account  stated,  and,  if  there  was,  whether  the  items  of  the 
account  were  correct. 
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Appeal  from  Linn  District  Court. — Hon.  G.  W.  Buen- 
HAM,  Judge. 

Tuesday,  Mat  17,  1898. 

Action  at  law  to  recov^*  damages  for  an  alleged 
libel  written  of  and  concerning  the  plaintiff,  resulting 
in  his  discharge  from  employment  by  the  Oedar  Rapids 
&  Marion  City  Railway  as  a  conductor  upon  its  lines, 
and  for  loss  of  time  and  injury  to  reputation  and  means 
of  support.  Defendant  admitted  the  writing  of  the 
alleged  libel,  and  averred  that  it  was  both  justij&able 
and  privileged.  The  trial  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  appeals. — Reversed. 

Henry  Rickety  John  T.  Christie  and  Jamison  & 
Smith  for  appellant. 

C  D.  Harrison  and  Hubbardy  Dawley  &  Wheeler 
for  appellee. 

Deemer,  C5.  J. — The  alleged  libelous  publication  of 
which  plaintiff  complains  is  the  same  one  recently  con- 
sidered by  this  court  in  the  case  of  Hollenbeck  v.  Hally 
103  Iowa,  214,  and  need  not  be  set  out  in  extenso.  We 
held  in  that  ca^e  that  the  publication  was  not  libelous 
per  se.  The  only  difference  between  that  case 
1  and  this  is  that,  in  this,  plaintiff  alleged  and  pro- 

duced evidence  tending  to  show  that  the  defend- 
ant wrote  the  letter  to  Hall,  who  was  president  and 
manager  of  the  Oedar  Rapids  &  Marion  City  Railway, 
with  intent  to  injure  plaintiff,  and  to  induce  Hall  to 
discharge  him  from  the  service  of  that  ^company;  that 
he  had  theretofore  been  in  the  employ  of  the  company 
as  a  conductor  for  many  years;  and  that,  by  the  writing 
of  said  letter,  plaintiff  has  been  injured  in  his  means  of 
support,  derpived  of  his  employment,  and  lost  valuable 
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time  by  reason  of  his  discharge.  This,  as  we  understand 
it,  is  a  plea  for  sjpecial  damages;  and  the  question  at  the 
threshold  of  the  case  is  whether  or  not  plaintiff  can 
recover  special  damages  resulting  from  the  publication 
of  a  letter  which  is  not  libelous  per  se.  It  has  been 
broadly  stated  that  "all  words  are  actionable  if  special 
damage  follows/'  Moore  v.  Meagher,  1  Taunt,  39; 
Barnes  v.  Trundj/,  31  Me.  321;  CJomyn,  Digestt,  tit. 
"Action  for  defamation,"  D,  30.  Again,  it  has  been  said 
that  "special  damage  will  not  help  you  if  the  words 
are  not  defamatory.'^  Blackburn,  J.,  in  Young  v. 
Macrae,  7  Law  T.  (N.  S.)  354,  3  Best  &  S.  264  To  the 
same  effect  is  Sheahan  v,  Ahearne,  9  Ir.  K.  C.  L. 
2  412.     We  apprehend  that  between  these  two 

statements  is  to  be  found  the  correct  rule.  Town- 
shend,  in  his  work  on  Libel  and  Slander  (4th  ed.,  section 
197),  says:  "It  may  be  correct  to  say  that,  to  make  the 
words  wrongful,  they  must  in  their  nature  be  defama- 
tory; provided,  the  rule  thus  expressed  be  understood 
as  being  subordinate  to  and  implied  in  the  more  com- 
prehensive rule  that,  to  render  actionable  that  language 
which  is  not  actionable  per  se,  the  language  must 
occasion  special  damage,  in  the  proper  sense  of  that 
'  term;"  that  is  to  say,  as  we  understand  it,  the  damage 
'  must  be  the  natural  and  proximate,  although  not  the 
necessary,  consequences  of  the  wrongful  act  complained 
of.  Townshed  further  says:  "The  real  question  must 
always  be,  was  the  damage  complained  of  the  natural 
and  proximate  consequences  of  the  publication?"  Judge 
''Oooley,  in  his  work  on  Torts  (2d  ed.,  p.  242),  says: 
.  "Besides  the  publi cations  mentioned  [referring  to  those 
libelous  j}^r  5^1,  any  untrue  and  malicious  charge  which 
is  published  in  writing  or  print  is  libelous  when  dam- 
age is  shown  to  have  resulted  at  a  natural  and  proxi- 
mate consequence."  This  we  regard  as  a  correct  state- 
ment of  the  rule,  and  it  seems  to  be  sustained  by  the 
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authorities.     Scholl  v.  Bradstreet  Co.,   85  Iowa,  551; 

Morasse  v.  Brochu,  151  Mass.  567  (25  N.  E.  Bep.  74); 

Odgere,  Slander  &  Libel,  89,  92,  and  causes  cited. 

3  If  it  be  conceded,  however,  that  there  cannot  be 
an  action  for  libel  unless  the  words  are  defama- 
tory, still  plaintiff  may  be  entitled  to  relief  under  the 
a  1  legations  of  his  petition,  although  he  may  call  it  an 
action  for  libel.    If  one  intentionally  cause  temporal  I 

loss  or  damage  to  another  without  justifiable] 

4  cause  and  with  malicious  purpose  to  inflict  it,  ' 
that  other  may  recover,  in  an  action  of  tort,  the 

damages  he  has  sustained  as  a  natural  and  proximate 
result  of  the  wrong.  Walker  v.  Cronin,  107  Mass.  555; 
Lucke  V.  Clothing  Cidiers^  &  Trimmers'  Assembly, 
11  Md.  396  (26  Atl.  Kep.  505);Chipley  v.  Atkinson,  23 Fla. 
206  (1  South.  Rep.  940).  The' name  that  plaintiff 

5  has  given  his  action  is  of  no  consequence,  pro- 
vided he  has  stated  suflftcient  facts  to  show  a 

right  of  recovery.  We  are  firmly  of  the  opinion  that  the 
petition  stated  a  cause  of  action,  and  that  the  plaintiff 
introduced  sufficient  evidence  to  warrant  the  court  in 
submitting  the  case  to  the  jury,  unless  it  be  for  some  of 
the  matters  hereinafter  considered. 

II.  Defendant  pleaded  that  the  statements  made 
in  the  letter  were  true,  and  that  the  publication  was 
justifiable.    We  think  this  was  a  fair  question  for  the 

jury.     Plaintiff  adduced   evidence  tending  to 

6  show  that  he  had  paid  defendant  all  that  he  owed 
prior  to  the  time  the  letter  was  written,  and  that 

he  did  not  interpose  the  plea  of  the  statute  of  limita- 
tions as  charged.  It  is  well  settled  that  the  justifica- 
tion must  be  as  broad  as  the  charge,  and  of  the  very 
charge.  Surely,  there  was  evidence  to  go  to  the  jury  on 
this  issue. 

III.  One  of  the  grounds  of  the  motion  to  direct  a 
verdict  was  that  the  evidence  showed  an  account  stated 
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between  the  parties,  and  that  this  wae  conclusive  on 
the   question   of  indebtedness.     The   claim   is 

7  founded  upon  the  fact  that  defendant  sent  his 
bill  to  plaintiff,  who  retained  it  beyond  a  reason- 
able time  without  objection.  It  isi  generally,  and  we 
believe  correctly,  held  that  an  account  stated  is  not  con- 
clueive,  hut  ib  prima  facie  evidence  of  the  accuracy  and 
correctnesfl  of  the  items;  and  the  strength  of  the  pre- 
sumption of  correctness  depends  to  some  extent  upon 
the  circumstances  of  the  case.  In  the  case  of  White  t\ 
Hampton^  10  Iowa,  238,  we  said:  "What  will  amount 
to  a  stated  account  from  the  presumed  acquiesence  of 
the  parties  arising  from  lapse  of  time,  and  their  failure 
to  object  to  the  same  within  a  reasonable  period,  must 
depend  upon  circumstances  to  be  judged  of  by  the 
nature  of  the  transaction  and  the  habits  of  business  and 
course  of  trade."  It  was  a  fair  question  for  the  jury  to 
determine  whether  there  was  such  acquiescence  by 
lapse  of  time  as  tliat  there  was  an  account  stated,  and, 
if  there  was,  whether  the  items  of  the  account  were 
correct 

IV.  It  is  e*aid  that  the  statements  in  the  letter 
with  reference  to  plaintiflE's  integrity  and  fitness  for  his 

trust  were  mere  expressions  of  opinion,  and 

8  therefore  not  actionable.    We  do  not  think  this 
is  true;  but,  if  true,  the  criticism  must  be  founded 

on  fact    Townshend,  Slander  &  Libel,  section  257. 

V.  Again,  it  is  insisted  that  the  communication 
was  privileged,  because  directed  to  a  person  who  was 
interested  in  knowing  the  conduct  of  plaintiff.     The 

communication,  if  privileged  at  all,  was  condi- 

9  tionally  privileged;  that  is  to  say,  it  must  have 
been  made  in  good  faith,  believing  the  state- 
ments to  be  true,  or  having  probable  cause  to  believe 
them  to  be  true.  If  he  who  published  was  actuated  by 
jnalice,  there  was  no  privilege.    There  was  as  we  have 
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already  stated,  evidence  tending  to  show  actual  malice 
on  the  part  of  the  defendant,  and  the  trial  court  was  in 
error  in  sustaining  the  motion  upon  the  ground  of  privi- 
lege. We  are  not  to  be  understood  as  affirming  either 
that  the  truth  was  a  defense,  or  that  the  communication 
was  conditionally  privileged;  on  these  points  we  express 
no  opinion,  as  they  are  not  now  involved.  We  simply 
say  that,  assuming  these  propositions  to  be  true,  still 
the  court  was  in  error  in  directing  a  verdict  for  the 
reasons  heretofore  given. 

VI.  There  was  evidence  tending  to  show  that 
plaintiff  was  discharged  solely  by  reason  of  the  letter 
written  by  defendant  to  Hall,  and  the  case  should  have 
been  submitted  to  the  jury  for  their  conclusion  on  the 
question  as  to  the  cause  of  discharge. 

Other  assignments  of  error  are  discussed  by  coun- 
sel, but,  as  the  questions  are  not  likely  to  arise  upon  a 
re-trial,  we  will  not  consider  them.  What  we  have  said 
sufficiently  indicates  our  views  upon  the  controlling 
points  in  the  case,  and  we  conclude  by  saying  that  the 
case  should  have  gone  to  the  jury  under  proper  instruc- 
tions from  the  court— Reversed. 


H.  Ankrum,  Appellant  v.  The  City  of  Marshalltown, 

Plea  and  Proof:  objections:  waiver.    Where  defendant,  without 
3    objection,  permits  plaintiff  to  introduce  evidence  of  pain  and 

3  suffering  which  tends  to  prove  the  alleged  disability,  he  does  not 

4  thereby  concede  plaintiff's  right  to  recover  for  bodily  pain  and 
mental  anguish  not  prayed  for  in  the  petition. 

Personal  INJURY  DAMAGES  Allegations  that  plaintiff  suffered  per- 
manent disability  in  consequence  of  an  injury  will  support  a 
2  recovery  for  such  disability  as  it  existed,  though  it  were  not  per- 
manent; and  under  such  pleading  where  the  jury  was  instructed 
4  that  plaintiff,  alleging  perrpanent  injury,  should  recover  all  dama- 
ges directly  resulting  therefrom  and  sufficient  to  compensate  for 
the  extent  and  duration  of  the  injury,  and  all  damages,  present 
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and  future,  necessarily  resulting,  the  fact  that  it  specially  found 
that  the  injury  was  not  permanent  does  not  limit  the  verdict  to  the 
actual  pecuniary  loss. 

Amendment:    Discretion.    Refusal  of  leave  to  amend  pleadings  to 
2    conform  to  proof  was  not  an  abuse  of  discretion,  where  the 
motion  was  made  several  days  after  verdict. 

Appeal:  revikw:  Objections  below.  Plaintiff  had  a  verdict  but 
appealed  from  a  refusal  to  allow  him  to  amend  after  verdict  and 
1  from  a  reduction  of  his  verdict.  Heldy  errors  assigned  on  matters 
occurring  in  the  course  of  trial  not  brought  to  the  attention  of  the 
court  bejow  by  application  for  new  trial,  or  otherwise,  cannot  be 
reviewed. 

Rules  as  to  size  op  type.    The  fact  that  a  paper  filed  in  the  supreme 

court  is  printed  in  type  larger  than  is  prescribed  by  the  court  rules 

5    is  not  ground  for  striking  it  from  the  files,  when  the  difference  is 

so  slight  that  it  is  not  easy  to  say  whether  the  rule  has  been 

violated. 

Appeal  from  Marshall  District  Court. — Hon.   G.  W. 
BuRNHAM,  Judge. 

Tuesday,  May  17,  1898. 

Action  to  recover  five  hundred  dollars  for  peraonal 
injuries  caused  by  a  defective  plank  sidewalk.  Defend- 
ant answered,  denying  generally.  The  ease  was  tried  to 
a  jury,  and  a  verdict  in  favor  of  the  plaintiff  for  three 
hundred  dollars,  together  with  certain  special  findings, 
returned.  On  September  15, 1896,  defendant  moved  for 
judgment,  notwithstanding  the  verdict,  and,  subject  to 
that  motion,  also  moved  to  set  aside  the  verdict,  and 
to  reduce  the  amount  thereof  to  fifty  dollars.  Subject 
to  both  of  said  motions,  the  defendant  on  the  same  day 
moved  for  a  new  trial.  On  September  16th  the  plaintiff 
moved  for  leave  to  amend  his  petition  as  per  amend- 
ment accompanying  the  motion.  On  September  23d 
plaintiff's  motion  for  leave  to  amend  and  defendant's 
motion  for  judgment  were  both  overruled,  and  defend- 
ant's motion  to  reduce  the  amount  of  the  verdict  to 
fifty   dollars   was   sustained,   and   judgment   entered 


May  1898J     Akkrum  t.  City  op  Maeshalltowk.  495 


accordingly.    No  ruling  was  made  upon  defendant's 
motion  for  a  new  trial.    Plaintiff  appeals. — Reversed. 

J,  M,  Holt  and  J.  L.  Carney  for  appellant. 

G.  H.  E.  Boardman  and  H.  E.  J.  Boardman  for 
appellee. 

Given,  J. — I.  Plaintiff  assigns  and  argues  errors 
as  occurring  in  the  course  of  the  trial  prior  to  the 
rendering  of  the  verdict  The  verdict  is  in  favor  of  the 
plaintiff,  and  he  has  not  complained  thereof,  by  asking 

a  new  trial,  or  otherwise,  but  is  content  there- 
1         with  as  rendered.   He  has  not  afforded  the  lower 

court  opportunity  to  review  these  alleged  errors 
occurring  before  the  verdict,  and  cannot,  therefore,  be 
heard  to  urge  them  in  this  court  The  only  questions 
presented  by  this  appeal  are  whether  the  court  erred  in 
refusing  plaintiff  leave  to  file  his  proffered  amendment, 
and  whether  it  erred  in  sustaining  the  defendant's 
motion  to  reduce  the  amount  of  the  verdict  These 
questions  we  will  now  proceed  to  consider,  and  first  a^ 
to  the  proffered  amendment 

II.  The  petition,  after  charging  negligence  upon 
the  defendant,  and  setting  forth  the  manner  in  which 
the  injury  was  received,  alleges  that  thereby  plaintiff 
"received  great  bodily  injury  and  harm,  and  was  made 
sick  and  lame,  and  was  confined  to  his  house  and  bed, 
and  detained  from  his  business,  in  the  busiest  season  of 
the  year,  for  a  period  of  two  months,  in  consequence 
whereof  he  was  compelled  to  exi>end  the  sum  of  twenty 
dollars  for  help  to  take  his  place  in  the  field  as  a  farmer, 
and  in  the  further  sum  of  thirty  dollars  for  medical 
attendance  and  nursing,  and.  has  been  made  perma- 
nently lame,  causing  a  permanent  disability,  to  his  dam- 
age in  the  sum  of  four  hundred  and  fifty  dollars."  The 
amendment  which  plaintiff  asked  leave  to  file  was  to 
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insert  after  the  word  "disability,"  aa  quoted  above,  the 
words,  "and  has  suffered  great  mental  anguish  and 
bodily  pain,  and  has  undergone  great  physical  suffer- 
ing.''    This  leave  was  asked  to  conform  the  i>eti- 

2  tion  to  the  proof  made.  While  it  m  true  the  plain- 
tiff and  his  wife  were  permitted  to  testify,  with- 
out objection,  to  pain  and  suffering  endured  by  the 
plaintiff,  this  evidence  was  admissible  as  tending  to 
show  the  disability  alleged,  and  was  therefore  not  open 
to  objection;  and,  by  not  objecting,  the  defendant  should 
not  be  understood  as  having  conceded  plaintiff's  right 
to  recover  for  mental  anguish  and  bodily  pain.  This 
application  was  not  made  until  several  days  after  the 
verdict  was  rendered,  and  was  an  application  addressed 
to  the  discretion  of  the  court  Whether  to  grant  such 
leave  was  largely  in  the  discretion  of  the  court,  and  we 
have  many  times  said  that  we  will  not  interfere  with 
the  exercise  of  that  discretion  except  where  it  appears 
to  have  been  abused.  Made  when  it  was,  we  cannot  say 
that  the  court  abused  it»  discretion  in  refusing  to  allow 
the  amendment. 

III.     Defendant's  motion  to  reduce  the  verdict  was 

upon  the  ground  that  the  damages  prayed  for  in  the 

petition,  and  as  instructed  by  the  court,  were  limited  to 

the  claim  for  help  in  the  field,  for  medical  attendance 

and  nursing,  and  for  being  made  permanently 

3  lame  and  disabled.  The  jury  answered  specially 
in  response  to  the  question,  "Is  plaintiff  perma- 
nently injured?"  in  the  negative.  Defendant's  conten- 
tion Ls  that  by  this  answer  the  only  damages  that  could 
be  recovered,  under  the  petition,  were  for  the  help  in  the 
field,  and  for  medical  attendance  and  nupsing;  but  this, 
we  think,  is  too  contracted  a  view  of  the  allegations  of 
the  petition.  It  alleges  that  plaintiff  has  been  made 
permanently  lame,  causing  a  permanent  disability,  to 
his  damage  in  the  sura  of  four  hundred  and  fifty  dollars. 
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It  is  a  familiar  rule  that  a  party  is  not  always  bound 
to  prove  all  that  he  alleges.  Here  is  an  allegation  of 
permanent  lameness  and  permanent  disability — an  alle- 
gation of  lameness  and  disability  that  would  continue 
through  the  life  of  the  plaintiff.  Now,  clearly,  the  plain- 
tiff was  not  bound  to  prove  that  the  disability  would  so 
continue,  or  to  recover  nothing  on  account  thereof. 
Surely  he  might  prove  that  it  had  continued,  or  would 
continue  for  a  lees  period.  If  he  had  alleged  that  the 
disability  was  total,  he  would  be  entitled,  under  that 
allegation,  to  recover  upon  evidence  that  it  was  less 
than  total.  We  have  said  that  the  evidence  as 
4b  to  mental  anguish,  pain,  and  suffering  was  prop- 
erly admitted,  without  objection,  as  bearing 
ui>on  the  question  of  the  extent  and  duration  of  the  disa- 
bility alleged;  and  while  it  may  be  true,  as  contended, 
that  plaintiff  is  not  entitled  to  recover,  under  the  alle- 
gations of  his  petition,  for  pain  and  mental  anguish,  as 
a  distinct  element  of  damage,  he  was  certainly  entitled 
to  recover  for  disability  for  what  time  it  was  shown 
that  it  had  or  might  exist.  The  court  instructed  the 
jury  that  if  they  found  that  the  defendant  was  negli- 
gent, and  that  the  plaintiff  was  thereby  injured,  "then 
he  is  entitled  to  recover  for  all  damages  naturally  and 
directly  resulting  to  him  from  such  injury  as  shown 
by  the  evidence";  aleo,  that,  to  recover,  the  plaintiff 
must  show  that  the  defendant  was  negligent,  and  "that 
the  plaintiff  had  suffered  some  substantial  injury  there- 
from; that  is,  that  he  has  been  made  sick  or  lame,  or 
has  been  maimed  or  crippled,  or  has  been  put  to  some 
expense  for  medical  or  surgical  attendance,  by  reason  of 
the  injury  so  sustained."  The  jury  was  also  told  that, 
if  it  found  for  the  plaintiff,  the  amount  of  his  recovery 
would  be  such  sum  as  would  fairly  and  r^^asonably 
compensate  him  for  the  necessary  expense  incurred  in 
treating  the  injuries,  loss  of  time,  "and  the  extent  and 
Vol.  105  la— 32 
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duration  of  the  injury,  and  all  damages,  present  or 
future,  which  from  the  evidence  can  be  treated  as  the 
necessary  result  of  the  injury  complained  of  Surely, 
under  theee  instructions,  the  jury  might  very  well  have 
allowed  the  plaintiff  for  more  than  the  help  In  the  field 
and  the  medical  attendance  and  nursing,  notwithstand- 
ing their  finding  that  he  was  not  permanently  injured. 
We  think  the  court  erred  in  sustaining  the  defendant's 
motion  to  reduce  the  amount  of  the  verdict. 

IV.  Appellee,  in  its  denial  of,  and  amendment  to, 
the  abstract,  asks^  by  way  of  amendment,  that  certain 
parts  of  the  abstract  be  stricken  out,  as»  not  material  to 
the  appeal.  Appellant,  in  his  denial  of  appellee's 
amendment,  asks  that  certain  parts  thereof  be  stricken 
out,  for  the  same  reason.  The  parts  thus  asked  to  be 
stricken  out  are,  we  think,  more  or  lessi  pertinent  to  the 
questions  presented  by  the  appeal,  and  should  not  be 
stricken  out.  Appellee  moves  to  strike  appellant's 
5  denial  of  amendment  to  abstract,  "for  the  reason 

that  it  is  not  printed  with  type  commonly  known 
as  small  pica,"  as  required  by  rule  66.  In  support  of  the 
motion,  appellee,  shows,  by  the  affidavit  of  Will  Ennis: 
That  he  is  a  practical  printer;  that  appellant's  denial  is 
printed  with  what  is  known  as  "pica,"  a  larger  type 
than  small  pica,  and  that  it  consumes  more  space  (runs 
less  lines  to  the  page,  and  less  words  to  the  line)  than 
small  pica.  Tlie  denial  is  printed  with  a  somewhat 
larger  and  plainer  type  than  the  motion,  which  is  said  to 
be  in  small  pica.  The  difference  is  so  slight  that  wc' 
cannot  say  that  appellant's  denial  is  not  within  the  rule, 
and  therefore  the  motion  is  overruled. 

Our  conclusion  upon  the  whole  record  is  that,  f(i? 
the  error  in  susrtaining  the  defendant's  motion  to  re:lu(n> 
the  amount  of  the  verdict,  the  judgment  of  the  district 
court  should  be  reversed. — Reversed. 
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P.  S.  Griffin,  Appellant,  v.  J.  J.  Hoao. 

Contraets:  statute  of  fkauds:  Consideration,  A  yerbal  state- 
ment to  a  landlord  by  one  on  whose  farm  the  tenant  is  to  go  the 
next  season,  that  he  will  see  thai;  the  landlord  is  paid  his  rent  and 
that  he  will  pay  it  before  a  specified  time,  is,  where  the  lessor^s 
lien  is  not  released,  a  mere  naked  promise  and  void  within  the 
statute  of  frauds. 

ETldenee:    exclusion:    Ilarmless  error.    Error,  if  any,  in  sustaining 
"^   objections  to  certain  questions  is  not  prejudicial  where  the  evi- 
dence sought  to  be  elicited  thereby  is  brought  out  in  answer  to 
other  questions. 

Appeal  from  Delaware  Distynct  Court. — Hon.  A.  S.  Blair, 

Judge. 

Tuesday,  May  17, 1898. 

Action  on  alleged  oral  promise  to  pay  the  note  of 
another.  Verdict  and  judgment  for  defendant,  and  the 
plaintiflE  appeals.— ^j^rmerf. 

E.  E.  Collins  for  appellant. 

Bronson  &  Carr  and  B.  J.  Wellman  for  appellee. 

Ladd,  J.— The  lease  of  the  farm  by  Mary  E.  Sheeley 
to  F.  W.  Price  expired  March  1, 1894,  and  of  the  rent  a 
note  of  one  hundred  and  seventy-five  dollars  remained 
unpaid.  This  lease  and  note  were  assigned  to  the  plain- 
tiflf  in  September,  1893.  The  evidence  tended  to  show 
that  in  February,  1894,  and  while  F.  W.  Price  was  in 
possession  with  his  stock  on  the  land,  the  defendant 
directed  Simmons  to  tell  the  plaintiff  that  he  would 
see  that  he  was  jmid  his  rent;  that  he  would 
pay  it  between  then  and  March  1st  as  he  wanted 
Price  to   go  on  his  farm  in  good   shape;  that  he 
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(Price)  had  some  hogs  and  he  wanted  him  to  keep 
them,  and  wanted  them  to  pay  the  rent  between 
then  and  the  first  day  of  March.  Simmons  made  known 
to  the  plaintiff  what  the  defendant  had  said,  and  the 
former,  in  reliance  thereon,  informed  Price  that  Hoag 
had  agreed  to  pay  his  rent,  and  he  could  take  his  stock 
and  go  on  Hoag's  place,  when  he  saw  fit  Price  did  so, 
and  took  more  than  enough  property,  subject  to  the 
plaintiff's  landlord's  lien,  to  satisfy  the  note,  which  has 
not  been  paid.  When  the  evidence  on  the  part  of  the 
plaintiff  had  been  introduced,  the  court  directed  a  ver- 
dict to  be  returned  in  favor  of  the  defendant  This  was 
not  error.  The  statement  of  Hoag  was  a  mere  naked 
promise  to  answer  for  the  debt  of  another.  The  case  ia 
argued  by  the  appellant  as  though  the  defendant  had 
agreed  to  pay  the  note  if  the  plaintiff  would  release  his 
landlord's  lien. '  This  was  not  his  prppoeition,  nor  did 
the  plaintiff  release  his  lien.  Nothing  prevented  him 
from  enforcing  it  after  the  removal  of  the  property,  as 
well  as  before.  He  parted  with  no  right  and  the  defend- 
ant acquired  no  advantage  under  the  alleged  promise. 
Vaughn  v.  Smith,  65  lowa^  579;  Code,  section  4625; 
Sternberg  v.  Callanan,  14  Iowa,  251. 

II.  The  evidence  sought  by  questions  to  which 
objections  were  sustained  wasi  elicited  by  others;  hence 
the  rulings,  if  erroneous,  were  without  prejudice. — 
Affirmed. 


J.  J.  MosNAT,  Appellant,  v.  F.  E.  Snydeb. 

,105    600 
130    198 

'105    500         Wbels    PKR  se:    Attorneys.    A  letter  recited:    "We  are  looking  into 
|i38    520  the  doing  of  this  tribe  of  attorneys.    It  looks  very  much  as 

~  though  they  put  their  heads  together,  and  each  of  them  get  as 

much  out  of  the  estate  as  possible.  An  outside  attorney  told  me 
a  few  days  ago  that  M.  had  put  a  lien  on  the  estate  for  $1,250  on 
account  of  the  heirs  you  represent,  and  $500  extra  to  fight  the 
church,  making  $!,750  for  one  and  the  same  thing.  Outrage!'' 
Held  to  be  libelous  per  se. 
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Appeal  from  Benton  District  Court. — Hon.  Q-.  W.  Burn- 
ham,  Judge. 

Tuesday,  May  17, 1898. 

An  actioD  for  libel.  The  basis  of  the  action  is  a 
letter  written  from  Belle  Plaine,  Iowa,  to  Charles  Kipp, 
of  Pennsylvania.  It  appears  from  the  petition  that 
plaintiff  is  an  attorney  at  law  of  some  twenty  years' 
standing  and  that  the  letter  was  falsely  and 
maliciously  published  of  and  concerning  him.  The 
objectionable  part  of  the  letter  is  as  follows: 

i 

Belle  Plaine,  la.,  March  26, 1894. 

"Charles  Kipp — Dear  Sir:  Your  favor  of  the  24th 
at  hand.    Thanks  for  the  same. 

"We  are  looking  into  the  doing  of  thi-s  tribe  of 
attorneys.  It  looks  very  much  as  though  they  put  their 
heads  together,  and  each  of  them  get  xis  much  out 
of  the  estate  as  possible.  An  outside  attorney  told  me 
a  few  days  ago  that  Mosnat  had  put  a  lien  on  the  John 
Zeller  estate  for  $1,250  on  account  of  the  heii*s  you  Rep- 
resent, and  $500  extra  to  fight  the  church,  making  $1,750 
for  one  and  the  same  thing.    Outrage! 

"Besides  this,  that  attorney  says  that,  under  the 
law  of  Iowa,  a  foreign  coiTporation  (iSuch  as  the  Ev. 
Church)  could  not  inherit  anything.  If  this  is  so,  you 
heirs  ought  to  have  gotten  that  \  of  the  estate  that 
the  church  got,  in  addition  to  what  you  did  get.  How 
is  this?  Do  you  think  Mosnat  got  for  you  all  he  could, 
as  he  agrees  in  his  contract,  if  that  is  correct.  That 
lawyer  further  says  that  there  was  no  court  fight  over 
the  division  at  all;  that  the  church  lawyer,  Mosnat,  and 
Mrs.  Zeller's  lawyer  made  a  division,  and  the  court 
signed  it.    Now  think  of  it.    For  this,  Mosnat  wants 
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$1,750;  the  chttrcli  attorney,  I  think,  f400.00;  and  Mrs. 
Zeller's  attorney,  f 900.00,— f3,050.00.  Then,  the  church 
attorney  sells  the  church  interest  to  Mosnat  for  $2,500, 
which  I  think  is  certainly  worth  $3,500  in  my  estima- 
tion, giving  him  another  profit  of  about  $1,0)0.  Whether 
this  was  part  of  the  agreement  or  not,  I  do  not  know. 
I  understand,  Mosnat  bought  out  three  of  the  old 
country  heirs  for  about  one-fifth  what  they  have  in  it, 
and  60  it  goes.  I  wonder  whether  there  was  not  some 
misrepreeentation  to  those  Germany  heirs?  Could  you 
not  write  them,  and  find  out,  and  let  me  know?  It 
seems  a  shame  to  have  things  go  in  this  way.  John 
Zeller  and  I  were  always  good  friends,  and  I  dislike 
to  see  so  much  of  his  property  go  to  outside  parties. 
Please  let  me  know  by  return  mail  whether  young  Joha 
Zeller  and  Mrs.  Mary  Eabe,  his  sister,  gave  you  or 
Mosnat  power  of  attorney.  They  don't  seem  to  know. 
John  thinks  he  did,  but  Mary  says  she  did  not  What- 
ever is  done  must  be  done  now  (April  term  of  court); 
hence  I  urge  you  to  answer  immediately. 

"If  an  attorney  will  undertake  to  reduce  these  exor- 
bitant charges  made  by  Mosnat,  will  you  be  willing  to 
let  him  try  it  on  per  cent.,  the  same  as  Mosnat  made  an 
agreement  with  you,  or  nothing,  if  he  gets  no  reduction? 

"I  am  going  to  try  to  buy  out  a  few  of  the  heirs,  so 
I  have  a  personal  interest,  and  then  I  can  help  do 
something. 

"As  it  now  stands,  the  Mrs.  John  Zeller 's  heirs  got 
all  they  could  expect,  hence  there  is  no  trouble  on  our 
side;  but  our  share  in  that  extra  $500  Mosnat  charges, 
the  balance  is  all  on  your  side  of  the  question  to  explain 
about  the  per  cent,  spoken  of  on  page  5.  I  mean  like 
this:  If  he  reduces  it  to  $100,  then  he  would  get  $25, 
and  your  heirs  would  make  $75,  with  no  danger  of  losing 
anything.  Mosnat,  so  I  am  told,  bought  out  two  of  the 
Germany  heirs  for  $50,  each. 


May  1898]  Mosnat  v.  Snyder.  603 

"Excuse  poor  writing,  as  I  am  writing  on  a  sick 
bed.  Hoping  to  have  you  answer  my  questions  by 
return  mail,  I  am, 

"Most  respectfully  yours, 

«F.  E.  Snyder.'' 

The  petition  seeks  a  recovery  on  the  theory  that  the 
letter  is  libelous  in  itself,  there  being  no  claim  of  special 
damages  or  attempt  to  render  the  laguage  actionable 
by  innuendo.  The  answer  is  in  six  divisions,  the  first 
being  a  general  denial,  and  the  others  admitting  the 
writing  of  the  letter,  pleading  the  truth  of  the  state- 
ments therein,  matters  in  mitigation,  and  to  show  that 
the  communication  was  privileged.  It  is  made  to 
appear  in  the  answer  that  Kipp,  to  whom  the  letter  was 
written,  represented  certain  heirs  of  John  M.  Zeller, 
deceased,  late  of  Benton  county,  Iowa,  and  that  defend- 
ant was  acting  as  administrator  of  the  estate  of  Anna 
M.  Zeller,  deceased,  late  of  said  county,  who  survived 
said  John  M.  Zeller  as  his  widow;  that  both  Kipp  and 
defendant,  in  their  representative  capacities,  were  inter- 
ested in  the  settlement  of  the  estate  of  said  John  M. 
Zeller;  that  Kipp  employed  defendant  as  attorney  to 
look  after  the  interest  of  the  heirs  of  said  estate  whom 
he  represented;  that  he  wrote  the  letter  in  suit  in 
answer  to  a  letter  from  said  Kipp,  making  inquiries 
as  to  the  settlement  of  said  estate,  in  which  he  and  said 
Kipp  were  mutually  interested;  and  that  he  had  reason 
to,  and  did,  believe  the  statements  in  said  letter  to  be 
true;  and  that  the  letter  was  written  in  good  faith,  with- 
out malice,  and  for  the  purpose  of  advising  said  Kipp  as 
to  the  general  condition  of  the  estate.  The  cause  pro- 
ceeded to  trial,  to  a  jury;  and,  at  the  close  of  the  evi- 
dence, the  court,  on  motion  of  defendant,  directed  a  ver- 
dict for  him,  and,  from  a  judgment  thereon,  the  plaintift' 
appealed. — Reversed. 
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Tom  H.  Milner  and  J.  J.  Mosnat  for  appellant. 

Gilchrist  <&  Whipple,  C.Nichols  and  C.  W.  E.  Snyder 
for  appellee. 

Granger,  J. — ^I.  We  are  first  to  consider  the  ques- 
tion, is  the  letter  lihelonB  per  se?  In  considering  this 
question,  care  must  be  taken  to  disregard  facts,  neces- 
sarily in  mind  from  a  reading  of  the  record,  that  are 
foreign  to  the  question.  Our  statutory  definition  of 
"libel,''  eo  far  as  it  is  applicable  to  this  case,  is  as  fol- 
lows: "A  libel  is  the  maliciousf' defamation  of  a  person 
made  public  by  any  ♦  ♦  ♦  writing  ♦  ♦  ♦ 
tending  to  provoke  him  to  wrath  or  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  intercourse." 
Code  1873,  section  4097.  In  Hollenbeck  v.  Hall,  103 
Iowa,  214,  we  quoted,  as  defining  the  word  "defama- 
tion" as  follows:  "Words  which  produce  any  percepti- 
ble injury  to  the  reputation  of  another.*'  "A  false  pub- 
lication calculated  to  bring  one  in  disrepute."  To 
render  the  letter  libelous,  it  must  be  defamatory,  in  the 
sense  indicated,  and  tend  to  some  of  the  consequences 
specified  in  the  statute  quoted.  In  determining  this,  we 
must  take  the  scope  and  object  of  the  whole  letter,  when 
read  and  considered  together,  and  see  to  it  that  such 
meaning  be  given  to  the  language  as  naturally  belongs 
to  it.  Military  Academy  v.  Gaiser,  125  Mo.  517  (28  S.  W. 
Rep.  851);  Cooper  v.  Greeley,  1  Denio,  358.  Without  any 
doubt,  the  letter  speaks  of  the  charges  as  outrageous 
and  exorbitant.  The  word  "outrage"  is  variously 
defined,  and  the  particular  definition  to  be  applied 
should  be  the  one  indicated  by  considering  the  word  in 
the  connection  in  which  it  is  used.  It  signifies  a  bold  or 
wanton  injury  to  person  or  property,  wanton  mischief, 
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gross  injury,  etc.  Under  all  definitions,  it  is  an  aggra- 
vated wrong.  Take,  first,  the  following  paragraph  of 
the  letter:  "We  are  looking  into  the  doings  of  this  tribe 
of  attorneys.  It  looks  very  much  as  though  they  put 
their  heads  together,  and  each  of  them  get  aa  much  out 
of  the  estate  ae  possible.  An  outside  attorney  told  me 
a  few  days  ago  that  Mosnat  had  put  a  lien  on  the  John 
Zeller  estate  for  f  1,250  on  account  of  the  heirs  you  rep- 
resent, and  $500  extra  to  fight  the  church,  making 
11,750  for  one  and  the  same  thing.  "Outrage!"  Nothing 
in  the  letter  can  take  from  that  language  the  meaning 
that  the  plaintiff  and  others,  from  appearances^  were 
acting  together  to  wrongfully  take  from  the  estate  as 
much  as  possible.  The  statement  is  absolutely  incon- 
sistent with  honest  purposes,  and  must  be  so  under- 
stood. The  language  of  the  paragraph,  to  us,  admits 
of  no  other  conclusion  than  that  the  plaintiff,  in  his 
professional  capacity,  had  acted  outrageously  dishonest 
in  taking  from  the  estate.  The  other  language  of  the 
letter  intensifies,  rather  than  weakens,  sudi  a  con- 
clusion, for  it  presents  facts  and  figuresi  from  which  the 
statement  appears  to  be  true,  and  they  were  evidently 
80  intended.  A  quite  conclusive  test  is  this:  If  the 
statements  fairly  deducible  from  that  letter  «re  true, 
the  plaintiflf  is  not  an  honest  man  in  his  professional 
doings,  and  is  not  entitled  to  public  confidence.  No  dis- 
creet business  man,  believing  those  statements,  would 
Intrust  him  with  business  of  such  a  character.  Such  a 
publication,  of  course,  brings  one  into  disrepute,  and 
produces  a  perceptible  injury,  if  not  true.  To  test  the 
question  of  the  letter  being  libelous  on  its  face,  we  treat 
the  statements  as  untrue.  It  is  not  to  be  questioned 
that  the  letter  imputed  to  the  plaintiff  gross  profes- 
sional misconduct.  In  Sharjpe  v.  Larson,  67  Minn.  482 
(70  N.  W.  Eep.  1,  554),  it  is  said:  "Publication  which 
imputes  to  one  holding  an  office  improper  misconduct 
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therein,  or  to  an  attorney  at  law  professional  miscon- 
duct, is  libelous  per  ee."  The  same  rule  is  stated  in 
Odgere,  Slander  &  Libel,  26.  In  Military  Academy  v. 
Gaiser^  supra^  it  is  said:  "Words  which  on  the  face  of 
them,  when  falsely  published  of  <a  party,  in  connection 
with  his  trade  or  profession,  must  necessarily  injure 
him  with  respect  thereto,  or  which  directly  tend  to  the 
prejudice  of  such  person  in  his  trade  or  business,  are 
actionable  in  themselves  without  proof  of  special  dam- 
ages." The  proposition  has  abundant  support  on 
authority.    We  think  the  letter  libelous  in  itself. 

II.  It  is  thought  that,  notwithstanding  the  letter 
is  libelous  in  itself,  it  appears  that  it  was  a  privileged 
communication.  The  question  is  to  be  determined  from 
the  evidence.  On  this  question,  each  party  is  claiming 
that  the  evidence  is  so  without  dispute  that  the  law 
settles  it  in  his  favor.  We  think  neither  conclusion  is  the 
correct  one.  It  is  a  question  for  the  jury  under  proper 
instructions.  Ko  instructions  were  given,  and  there  is 
no  reason  to  apprehend  but  that  the  law  will  be  proi>- 
erly  stated  "by  the  court  We  must  not  attempt  a  dis- 
cussion of  the  evidence  in  view  of  a  new  trial. 

III.  It  is  urged  that  the  record  shows  that  the 
statements  in  the  letter  are  true,  and  hence  that  the 
ruling  of  the  court  is  sustained.  We  doubt  the  court's 
being  controlled  by  such  a  thought.  While,  in  some 
respects,  what  is  said  in  the  letter  is  shown  to  be  true, 
that  cannot  be  said,  as  a  matter  of  law,  of  what  it 
thought  to  be  defamatory.  We  should  not,  and  do  not, 
attempt  any  discussion  of  the  evidence.  We  think  the 
cause  should  be  submitted  to  a  jury,  so  that  it  may  settle 
the  facts  as  to  the  truth  or  falsity  of  the  publication, 
and,  if  true,  let  the  plaintiff  take  the  consequences  as  he 
deserves  them.  If  false,  and  defendant  has  no  legal 
excuse  for  his  act  in  publishing  it,  he,  too,  should  be 
answerable  for  his  misconduct  in  damages;  The  judg- 
ment is  BEVSBSBD. 
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August  GoRiNa,  Appellant,  v.  H.  J.  Fitzgerald. 

_  |105     507' 

Fraud:    scienter:    Evidence.    Evidence  that  a  lawyer  stated  to  a  |i35    28» 
judgment  creditor  that  he  owned  the  judgment,  when  he  had  no 

6  title  thereto,  in  reliance  upon  which  the  debtor  gave  him  a  note 
for  the  amount  thereof,  is  suflQcient  proof,  in  the  first  instance,  of 
his  guilty  knowledge  of  the  falsity  of  the  statement. 

Injury  bt.    A  judgment  debtor  who  is  induced  to  give  a  note  for  the 
amount  of  the  judgment  to  one  who  falsely  represents  himself  to 

4  be  the  owner  of  the  judgment,  which  note  he  subsequently  pays, 
may  recover  from  the  one  making  the  representation  the  amount 
80  paid,  although  he  had  not  yet  been  compelled  by  the  rightful 
owner  of  the  judgment  to  pay  the  same. 

Reliance:    Evidence.    That  a  judgment  debtor  looks  at  the  judg- 
ment record  and  sees  that  no  assignment  of  the  judgment  to  one 

5  who  falsely  represents  to  be  the  owner  has  been  filed,  is  not  con- 
clusive that  he  was  not  justified  in  relying  apon  such  representa- 
tions in  giving  the  note  for  the  amount  of  the  judgment. 

Action  for  Damages:  rescision:  Offer  to  return.  An  offer  to  return 
securities  given  as  a  part  of  a  transaction  is  not  a  necessary  pre- 

7  requisite  to  an  action  for  ^damages  for  falsely  representing  himself 
to  a  judgment  debtor  to  be  the  owner  of  the  judgment. 

Pleading:  statute  of  limitations:  Answer  or  demurrer.  The 
defense  that  a  claim  in  suit  is  barred  by  limitation  can  be  taken 

2  only  by  answer  and  not  by  demurrer,  where  the  petition  does  not 
show  on  its  face  that  the  claim  is  barred. 

Striking  Pleading:    harmless  error.    Possible  error  in  striking  out 

3  portions  of  a  petition  is  not  prejudicial,  where  there  is  sufllcient 
remaining  to  raise  the  issue  relied  on. 

Appeal:    review  op  dirkcted  verdict:    Evidence.    Only  the  evi- 
1    dence  received  need  be  considered  on  appeal,  in  passing  upon  the 
action  of  the  court  in  taking  the  case  from  the  jury. 

Appeal  from  Floyd  District  Comi. — Hon.  J.  F.  Clyde, 

Judge. 

Tuesday,  May  17, 1898. 

The  petition  of  plaintiff  sets  out  a  cause  of  action 
as  follows:    In  April,  1889,  there  stood  against  plaintiff 
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on  the  records  of  the  court  in  Floyd  county,  a  judgment 
in  favor  of  the  Hawkeye  Insurance  Company  for  about 
the  amount  of  sixty  dollars,  and  also  a  judgment  in 
favor  of  the  Floyd  County  Savings  Bank  for  an  amount 
approximating  two  hundred  dollars.  That  at  this  time 
the  defendant  claimed  he  was  the  attorney  for  the 
Hawkeye  Insurance  Company,  and  that  he  had  pur- 
chased, and  owned,  the  bank  judgment,  and  by  these 
means  induced  plaintiff  to  execute  and  deliver  to 
him  a  promissory  note  for  the  sum  of  two  hundred  and 
fifty  dollars,  drawing  interest  at  the  rate  of  ten  per 
cent  per  annum.  That  this  note  was  afterwards 
renewed,  and  was  finally  paid  by  plaintiff.  It  is  also 
charged  that  the  representations  made  by  defendant 
were  false;  that  he  was  not  the  attorney  for  the  Hawk- 
eye  Insurance  Company,  and  had  no  right  to  receive 
payment  of  said  judgment;  and  that  he  did  not  own 
the  bank  judgment  It  is  alleged  that  plaintiff  has  been 
obliged  to  pay  the  judgment  in  favor  of  the  insurance 
company  to  the  proper  parties,  and  that  defendant  not 
owning  the  bank  judgment,  did  not  have  any  right  to 
receive  the  money  therefor;  that  said  judgment  still 
stands  as  a  claim  against  plaintiff.  It  is  further  alleged 
that  on  February  20, 1893,  the  defendant,  by  threats  of 
forcing  payment  of  the  note  so  given  induced  the  plain- 
tiff to  give  him  a  mortgage,  to  secure  said  debt,  covering 
certain  real  estate  in  Chickasaw  county,  in  this  state, 
and  in  the  spring  of  1894,  by  threatening  foreclosure 
proceedings,  he  wrongfully  induced  plaintiff  to  deed 
him  the  mortgaged  premises  at  much  less  than  their 
real  value.  The  petition  is  divided  into  three  counts, 
but  the  facts  stated,  in  reality,  constitute  but  a  single 
cause  of  action.  Defendant's  first  answer  seems  to  have 
been  a  general  denial.  This  was  amended  later,  and 
the  following  defenses  interposed:  Defendant  admits 
procuring  from  plaintiff  the  promissory  note  as  stated, 
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but  avers  that  he  pepreeented  to  plaintiff  at  the  time 
that  he  was  negotiating  for  the  purchase  of  the  Hawk- 
eye  Insurance  Company's  judgment,  and  that  he  stated 
to  plaintiff  that,  if  he  failed  to  obtain  it,  he  would  credit 
the  amount  on  the  note;  and  defendant  says  that  he  did 
fail  to  get  title  to  said  judgment,  and  that  he  gave 
defendant  credit  for  the  amount  by  indorsement  on  said 
note.  He  admits  that  the  amount  of  the  bank  judg- 
ment, which  he  eays  was  more  than  two  hundred  and 
fifty  dollars,  was  included  in  said  note.  He  denies 
the  charge  that  he  had  no  right  to  collect  said  judg- 
ment, and  that  the  same  is  unpaid;  admits  taking  a 
mortgage  on  the  real  estate  as.  alleged  by  plaintiff,  and 
thereafter  taking  a  deed  from  plaintiff  of  the  land. 
Later,  defendant  pleaded,  in  an  amendment  to  his 
answer,  the  statute  of  limitations.  Plaintiff,  by  way  of 
amendment  to  his  petition,  charged  that  all  of  the  state- 
ments and  representations  so  made  by  defendant,  set 
forth  in  the  original  petition,  were  false  and  fraudulent, 
and  were  so  known  to  be  by  defendant,  at  the  time 
he  made  the  same;  that  the  falsity  of  said  representa- 
tion's was  fraudulently  concealed  from  plaintiff  until 
about  December,  1894,  when  he  first  learned  the  facts. 
On  defendant's  motion  to  make  this  last  pleading 
more  specific,  plaintiff  filed  an  amendment  in  which  he 
attempted  to  state  when  the  fraudulent  representations 
were  made,  and  in  what  they  and  the  fraudulent  con- 
cealments consisted.  The  matters  relating  to  the 
alleged  fraudulent  concealments  were  stricken  out  by 
the  court  on  motion  of  defendant.  Upon  the  pleadings 
in  this  condition,  the  cause  was  tried  to  a  jury.  At  the 
conclusion  of  the  evidence  for  plaintiff,  defendant 
moved  for  a  verdict  in  his  favor.  This  motion  was  sus- 
tained. The  jury  returned  a  verdict  accordingly,  and 
from  a  judgment  thereon  against  plaintiff  for  costs  he 
appeals. — Beversed. 
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Robert  Eggert  for  appellant. 

P.  W.  Burr  and  H.  J.  Fitzgerald  for  appellee. 

Waterman,  J. — Appellee  objects  to  a  consideration 

of  the  case  here  because  he  says,  first,  that  the  evidence 

is  not  properly  identified.     We  see  no  merit  in  this 

objection.    Next  he  claims  that  the  judge's  certificate 

does  not  state  that  all  the  evidence  offered  is  in 

1  the  record.    This  might  be  admitted  without  its 
affording  any  basis  for  the  claim  that  the  appeal 

shall  not  be  heard  on  its  merits.  We  are  asked  to  pass 
on  the  court's  action  in  taking  the  case  from  the  jury. 
In  doing  this,  we  are  called  upK>n  to  consider  only  the 
evidence  that  was  received,  and  this  is  properly 
before  us. 

I.  Plaintiff  moved  to  strike  from  the  files  defend- 
ant's amendment  to  his  answer,  in  which  the  statute  of 
limitations  is  set  up.  This  motion  was  overruled,  and 
this  action  of  the  court  is  made  the  basis  of  the  first 

assignment  of  error.    Plaintiff  claims  that  this 

2  objection  should  have  been  taken  by  demurrer. 
But    plaintiff    insists    that    his    petition,    as 

amended,  not  only  does  not  show  upon  its  face  that  his 
claim  is  barred  by  limitation,  but  on  the  contrary,  dis- 
closes that  such  is  not  the  case.  According  to  his  own 
contention,  this  defense  could  be  made  only  by  answer. 

II.  The  next  assignment  of  error  relates  to  the 
court's  action  in  striking  out  of  the  amendment  to  the 
petition  the  facts  which  it  is  alleged  amounted  to  u 

concealment  of  the  fraud  practiced  upon  plain- 

3  tiff.    This  error,  if,  indeed,  it  was  an  error,  was 
without   prejudice.     While   the   specific   facts 

charged  were  stricken  out,  there  was  left  in  the  peti- 
tion, as  amended,  the  general  allegation  that  the  facts 
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were  fraudulently  concealed  from  plaintiff,  and  the 
truth  not  discovered  by  him  until  in  the  year  1894. 

III.  The  next  assignment  of  error  presents  the 
gist  of  the  controversy.  Was  there  anything  in  plain- 
tifif's  case  for  a  jury  to  pass  upon?  The  fraud,  if  any, 
consisted  in  the  statements  and  representations  made 
in  1889  to  induce  plaintiff  to  execute  the  first  note. 
Plaintiff  introduced  evidence  tending  to  prove  the  rep- 
resentations charged,  and  also  their  falsity.  It  was 
shown  that  defendant  did  not  own,  and  had  no  authority 
to  collect,  the  j  udgment  of  the  Hawkeye  Insurance  Com- 
pany; and  there  was  some  evidence  to  the  effect  that 
he  did  not  own  the  bank  judgment.  It  was  established 
beyond  dispute  that  plaintiff  has  had  to  pay  the  first 
of  these  judgments  to  another  party  since  the  giving 

of  the  note  to  defendant    Defendant's  first  claim 

4  is  that  plaintiff  has  been  in  nowise  injured;  that 
the  amount  of  the  judgment  which  he  has  paid 

has  been  credited  on  the  note,  and  that  it  does  not 
appear  that  he  has  ever  been  called  upon  to  pay  the 
other  judgment.  This  reasoning  does  not  strike  us  as 
satisfactory.  If  defendant  falsely  represented  himself 
to  be  the  owner  of  the  bank  judgment,  and  thus  secured 
its  payment  to  him  in  money  or  property,  we  think  he 
may  well  be  called  upon  by  plaintiff  to  refund,  without 
waiting  until  the  latter  is  compelled  to  pay  the  rightful 
owner.  If  the  judgment  creditor  saw  fit  not  to  enforce 
his  claim,  it  would  not  afford  any  ground  for  defendant 
keeping  what  he  had  wrongfully  obtained. 

IV.  Next  it  is  said  in  justification  of  the  trial 
court's  action  that  plaintiff's  claim  was  barred  by  limi- 
tation.   But  we  think,  under  the  pleadings,  this  was 

peculiarly  a  question  for  the  jury.    The  fact  that 

5  plaintiff  looked  at  the  judgment  record,  and  saw 
that  no  assignment  of  either  judgment  to  defend- 
ant had  ever  been  filed,  while  a  circumstance  to  be  con- 
sidered, was  by  po  means  conclusive.   Defendant  might 


512  WoLFOED  V.  STouKO.  [105  Iowa 

well  have  been  the  owner  of  these  judgments  without 
there  being  any  recorded  assignment 

V.  Next  it  is  said  in  behalf  of  defendant  that  there 
is  no  evidence  that  he  knew  the  representations  made 
to  be  false.    The  statement  of  this  proposition  refutes  it 

Scienter  may  be  established  by  circumstances. 

6  If  a  man  (a  lawyer,  especially)  says  that  he  owns 
a  judgment  to  which  he  has  no  title  whatever,  no 

other  proof  of  his  guilty  knowledge  need  be  given  in 
the  first  instance.  As  having  some  bearing  on  this 
branch  of  the  case,  we  cite  Melick  v.  Bank,  52  Iowa,  94. 

VI.  Again,  it  is  urged  that  plaintiff  should  have 
returned,  or  offered  to  return,  certain  securities  which 
he  received  from  defendant  in  the  course  of  their  trans- 
actions, and  that,  not  having  done  so,  this  action 

7  cannot  be  maintained.     This  action  is  not  to 
rescind  the  contract,  but  to  recover  damages. 

The  rule  sought  to  be  invoked  does  not  apply  here.  The 
principles  governing  an  action  of  this  character  are  the 
same  as  in  case  of  a  breach  of  warranty.  Joy  v.  Bitzer^ 
77  Iowa,  73. 

VII.  Finally,  it  is  said  that  the  action  of  the  lower 
court  was  authorized  because  plaintiff  established  no 
sufficient  basis  for  damages.  It  is  enough  to  say  on  this 
point  that  if  defendant,  without  any  right,  obtained 
from  plaintiff  money  or  property  in  payment  of  the 
bank  judgment,  this  of  itself  would  afford  a  claim  for 
substantial  damages.  Our  conclusion  is  that  the  case 
should  have  gone  to  the  jury.  The  judgment  below  is 
therefore  reversed. 


!o6  lol  F-  W.  WoLFORD  V.  Andrew  A.  Young,  Appellant. 

105    5J2 

*^  110  Payment:  apparent  authority  op  agent.    A  vendor  of  land  who 

has  the  note  and  mortgage  given  for  the  purchase  price  made  pay- 
able at  the  office  of  an  investment  company  at  which  a  note  and 
mortgage  for  other  land  previously  sold  to  the  same  purchaser 
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had  been  made  payable,  and  to  which  company  payment  was  duly 
made  and  forwarded  by  it  to  the  vendor,  cannot  recover  from  the 
purchaser  for  money  paid  to  such  company  on  the  second  note  and 
mortgage,  although  it  is  not  forwarded  to  the  vendor,  and  it  did 
not,  at  the  time  of  receiving  the  payment,  have  the  note  and 
mortgage.  Kspecially  when  payment  to  such  agent  was  not  for 
the  payer  or  his  convenience,  and  where  the  agency,  if  not  wholly 
needless,  was  used  for  the  convenience  of  the  payee. 

Appeal  from  Boone  District  CouH. — Hon.S.M.  Weaver, 

Judge. 

Wednesday,  May  18. 1898. 

The  following  is  appellant's  statement  of  the  facte 
and  the  issues.  On  the  ninth  day  of  March,  1889,  the 
appellee,  who  then  resided  and  now  resides  in  Boone 
county,  Iowa,  purchased  of  the  appellant  certain  land  in 
Boone  county,  and  gave  the  appellant  the  note  and 
mortgage  in  controversy  in  this  action  in  part  payment 
thereof;  the  said  note  being  for  the  amount  of  four  hun- 
dred dollars,  and  attached  thereto  in  the  usual  form, 
interest  coupons  calling  for  twenty-eight  dollars  annual 
interest  during  the  period  of  said  note,  being  until  1894. 
The  said  note  was  made  payable  at  the  Wilson  &  Toms 
Investment  Company,  St.  Louis,  Mo.  The  appellant 
executed  a  deed  for  the  land  thus  conveyed,  and  was  at 
the  time,  and  is  now,  a  resident  of  Syracuse,  N.  Y.  The 
negotiations  for  the  eale  and  purchase  of  the  land 
appear  to  have  been  conducted  through  one  J.  G  Hall, 
then  a  law  partner  of  Hon.  D.  R.  Hindman,  of  Boone, 
Iowa,  The  appellee,  as  the  interest  coupons  became 
due,  remitted  to  the  Wilson  &  Toms  Investment  Com- 
pany, at  St.  Louis,  the  amount  due  thereon,  and  received 
from  them  in  the  ordinary  course  of  mail  an  acknowl- 
edgment of  the  same  in  the  folowing  form:  "Central 
Trust  Company,  Oriel  Building,  Sixth  and  Locust 
streets,  St  Louis,  Mo.  Dear  Sir:  Your  favor  for  prin- 
cipal and  interest  is  received,  with  inclosures.  Papers 
Vol.  105  la- 33 
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will  be  sent  as  soon  as  received  from  the  East.  Central 
Trust  Co.  St.  Louis,  Feb.  25,  1894."  During  the  time 
of  the  existence  of  this  company  the  above  form  was 
used  at  each  and  every  remittance  by  appellee,  and 
prior  to  that  time  the  same  form  was  used  by  the  Wil- 
son &  Toms  Investment  Company,  which  was  succeeded 
by  the  Central  Trust  Company,  by  a  reorganization. 
Long  prior  to  the  making  of  the  note  and  mortgage  in 
controversy  herein,  the  appellee  had  purchased  other 
land  in  Boone  county  from  the  appellant,  had  given 
a  note  and  mortgage  for  part  of  the  purchase  price 
thereof,  and  it  had  been  made  payable  at  and  paid  to  the 
Wilson  &  Toms  Investment  Company,  St.  T^uis,  Mo., 
except  the  last  payment  of  interest  and  principal,  which 
was  paid  to  the  Central  Trust  Company,  they  having  at 
the  time  possession  of  the  note,  mortgage,  and  satis- 
faction thereof.  In  all  the  foregoing  payments  of  inter*^ 
est  except  the  last  on  the  four  hundred  dollar  mortgage 
note,  the  appellant  remitted  to  the  St.  Louis  company 
the  amount  due,  and  they  in  turn  remitted  the  same  to 
appellant,  and  he  then  sent  the  interest  coupon  to  them, 
and  they  in  turn  sent  the  same  to  the  appellee.  In  the 
last  instance,  the  payment  of  principal  and  interest  in 
the  amount  of  four  hundred  and  twenty-eight  dollars, 
the  appellee  sent  the  amount  to  the  Central  Trust  Com- 
pany, received  the  usual  reply  that  the  same  had  been 
received,  and  that  the  papers  would  be  sent  as  soon  as 
received  from  the  East,  but  the  Central  Trust  Company 
failed  to  remit  the  amount,  or  any  part  of  it,  to  the 
appellant,  and  on  the  thirty-first  day  of  May,  1894,  made 
an  assignment  to  W.  F.  Leonard,  the  secretary  of  the 

company.    This  action  was  afterwards,  on  the 

day  of ,  189 — ,  begun  by  the  appellee  as  plaintiff, 

demanding  that  the  note  be  canceled,  and  the  mortgage 
satisfied  of  record.  The  appellant  interposed  his 
defense,  alleging  that  the  note  had  not  been  paid,  nor 
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the  mortgage  satisfied,  and  asking  a  foreclos-ure  of  hi^ 
mortgage  according  to  the  terms  thereof,  and  for  judg- 
ment against  appellee  for  amount  of  note,  interest,  and 
costs.  The  district  court  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed — Affirmed. 

J.  M.  Goodson  for  appellant. 

Crooks  &  Snell  for  appellee. 

Granger,  J. — As  we  determine  the  case  on  the 
undisputed  facts,  we  need  not  refer  to  questions  pre- 
sented asi  to  the  admissibility  and  competency  of  evi- 
dence. Appellant  cites  and  relies  on  a  rule  of  undoubted 
authority :  "That,  if  a  debtor  owing  money  on  a  written 
security  pays  to  or  settles  with  another  as  agent,  it  is 
his  duty,  at  his  peril,  to  see  that  the  person  thus  paid 
or  settled  with  is  in  possession  of  the  security.  If  not 
thus  in  possession,  the  debtor  must  shoAV  that  the  per- 
son to  whom  he  pays  or  with  whom  he  settles  has  special 
authority,  or  has  been  represented  by  the  creditor  to 
have  such  authority,  although  for  some  reason  not  in 
possession  of  the  security."  The  rule  has  express  sanc- 
tion in  this  state.  See  Security  Co,  v.  Gray  heal,  85  Iowa, 
543;  Fisher  v.  Lodge,  50  Iowa,  459;  Draper  v.  Rice,  56 
Iowa,  114;  Tappan  v,  Morseman,  18  Iowa,  500.  So  far 
as  we  know,  the  rule  has  the  sanction  of  authority  gen- 
erally. But  we  think  the  facts  of  this  case  take  it  out 
of  the  rule  stated.  The  defendant  resided  in  the  state  of 
New  York,  and  the  business,  on  his  behalf,  in  making 
the  sale  of  both  pieces  of  land  to  plaintiff,  was  done  by 
one  J.  C.  Hall  at  Boone,  Iowa.  We  inquire  for  the 
mutual  understanding  of  the  parties  when  the  sale  was 
made.  A  long  time  prior  to  the  transaction  in  question 
the  defendant  had  sold  to  plaintiff  another  tract  of  land, 
and  the  notes  had  been  made  payable  at  the  office  of  the 
investment  company  in  St.  Louis.    The  money  for  tho 
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interest  had  been  regularly  sent  to  that  office  and  from 
that  office  to  the  defendant,  who  returned  the  interest 
coupons,  and,  lastly,  the  note,  to  the  investment  com- 
pany, who  f^ent  them  to  the  plaintiff.  Tlie  investment 
company  was  in  no  sense  anecessary  agency  in  the  doing 
of  the  business,  nor  even  a  convenience.  Its  location 
was  distant  from  both  parties,  so  that  the  cause  of  its 
agency  was  a  matter  exclusively  between  it  and  the 
defendant.  The  payments  there  were  not  in  any  sense 
for  or  at  the  instance  of  plaintiff.  The  provision  there- 
fore must  have  been  at  the  instance  of  defendant,  and  to 
subserve  his  purposes.  The  second  transaction,  out  of 
which  originated  the  note  in  question,  was  made  in  the 
light  of  the  other,  and  it  is  not  too  much  to  say,  as  a 
matter  of  fact,  that  both  parties  must  have  understood, 
when  the  same  terms  were  fixed  as  to  the  place  of  pay- 
ment, that  it  would  be  observed  as  was  the  other,  by 
the  money  being  paid  to  the  company,  to  be  sent  for- 
ward, and  the  securities  returned  through  the  same 
channel.  If  the  parties  so  understood,  it  was  a  special 
authority  for  such  payments  to  be  made  at  St  Louis, 
and  the  defendant  should  be  bound  by  them  in  the 
absence  of  notice  to  plaintiff  to  discontinue  such  pay- 
ments. The  conclusion  of  fact  as  to  the  authority  seems 
fully  warranted.  If  we  are  warranted  in  saying  the 
provision  as  to  payments!  being  made  at  St.  Louis  was 
for  the  defendant,  and  it  is  a  fact  that  he  lived  in  New 
York,  the  question^  naturally  arises,  what  was  it  for? 
If,  because  of  business  relations  between  defendant  and 
the  company,  then  defendant  must  have  undei^tood 
that  the  money  would  be  sent  there,  and  that  the  securi- 
ties must  be  there  for  return  to  the  plaintiff,  or  the  com- 
pany muLSt  take  the  money  as  it  did,  and  send  it  to  New 
York  to  get  the  securities  for  return  to  the  plaintiff. 
That  the  company  at  St.  Louis  was  the  agent  of  defend- 
ant admits  of  no  doubt,  but  that  fact  would  not  make  a 
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payment  to  it  binding,  if  it  had  not  the  securities,  unless 
there  was  authority  for  such  a  payment;  and  we  reach 
the  conclusion  that  there  was  such  authority,  and  that 
it  was  an  agency  purely  in  the  interest  of  the  defendant, 
in  no  way  a  necessity  or  convenience  in  the  doing  of  the 
business  between  the  parties;  that  plaintiff  would 
naturally  understand  the  money  was  to  be  sent  there 
as  payment,  and  that  the  parties  acted  in  accord  with 
such  an  unders.tanding  in  carrying  out  the  tran-saction. 
Nothing  in  the  transactions  justifies  a  conclusion 
that  the  plaintiff  would  or  should  have  sent  his  money 
to  the  company  at  his  risk,  and  it  must  have  been  under- 
stood, when  the  place  was  selected  for  payment,  that 
the  money  would  be  ?jent  there  for  that  purpose.  The, 
judgment  is  affirmed. 


Adrerse  Possession.  No  formal  claim  of  ownership  to  a  fence  is  neces- 
sary on  the  part  of  one  whose  possession  and  ownership  up  to  the 
fence  are  unquestioned,  in  order  to  make  such  possession  adverse. 

Rule  applied.  The  evidence  showed  that  the  strip  in  controversy 
was  a  part  of  the  original  government  sub-division  owned  by 
plaintiff.  About  the  year  1855  one  M.  purchased  tlie  land  owned 
by  defendant,  and  in  1858,  after  a  private  survey,  built  a  fence  on 
the  line  established,  which  included  the  strip  in  controversy,  and 
occupied  and  claimed  to  own  the  land  up  to  the  line.  About  the 
year  1863  F.  purchased  the  land,  and  in  1869  planted  a  hedge  fence 
as  near  the  fence  previously  erected  as  it  could  be  built.  Defend 
ant  purchased  the  land  in  18S?,  and  testified  that  he  occupied  and 
claimed  to  own  the  strip  in  controversy  for  more  than  ten  years 
before  it  was  disputed  by  any  one.  His  occupation  was  open  and 
notorious,  although  the  deed  under  wiiich  he  held  described  his 
land  as  a  government  sub-division,  and  he  testified  he  claimed 
nothing  more  than  what  was  contained  therein.  Held,  that 
defendant  had  acquired  title  to  the  strip  in  controversy  by 
adverse  possession. 
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Appeal  from  Benton  District  Court. — Q-.  W.  Burnham, 

Judge. 

Wednesday,  May  18,  1898. 

Action  at  law  to  recover  possession  of  certain  real 
estate,  and  damages  for  its  detention  and  use.  At  the 
close  of  the  evidence,  a  verdict  was  returned  for  the 
defendant,  by  direction  of  the  court,  and  judgment  was 
rendered  in  his  favor  for  costs.  The  plaintiff  appeals. — 
Affirmed. 

Tom  H.  Milner  for  appellant. 

Struble  &  Stiger  for  appellee. 

KoBiNSON,  J. — The  plaintiff  claims  to  be  the  abso- 
lute and  unqualified  owner  of  a  foHy-acre  tract  of  land, 
which  is  described,  and  the  defendant  is  the  owner  of 
an  adjoining  tract  of  forty  acres.  The  controversy 
between  the  parties  is  in  regard  to  the  ownership  of  a 
strip  of  land  two  rods  wide  and  eighty  rods  long,  which 
is  on  the  boundary  line  between  the  two  tracts.  The 
evidence  tended  strongly  to  show  that  the  strip  was  a 
part  of  the  original  government  subdivision  of  land  now 
owned  by  the  plaintiff;  but  the  evidence  also  showed, 
without  material  conflict,  that  the  strip  has  been  used 
and  occupied  as  a  part  of  the  tract  now  owned  by  the 
defendant  for  about  forty  years.  We  are  required  to 
determine  whether  the  evidence  so  clearly  shows  that 
the  defendant  is  the  owner  of  the  strip,  by  virtue  of 
adverse  possession  under  claim  of  title  that  the  court 
was  justified  in  directing  a  verdict  for  him.  About 
forty  years  before  this  action  was  commenced,  the  tract 
now  owned  by  the  defendant  was  purchased  by  Levi 
Marsh.  About  the  year  1858,  he  had  the  boundary  line 
in  question  established  by  a  private  survey,  built  a  fence 
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on  that  line,  and  broke  and  occupied  and  claimed  to  own 
the  land  on  his  side  up  to  that  line.  His  right  of  pos- 
session and  claim  of  ownership,  so  far  as  he  knew,  were 
never  disputed.  After  owning  the  land  about  eight 
years,  he  sold  it  to  Charles  S.  Fuller,  who  farmed  it  to 
the  limit  of  the  fence  until  the  year  1882,  Avhen  he  sold  it 
to  the  defendant.  In  1869,  Fuller  planted  a  hedge  fence 
as  near  the  fence  built  by  Marsh  as  it  could  be  placed; 
and  since  that  time,  until  a  short  time  before  this  action 
was  commenced,  that  hedge  has  been  maintained  and 
treated  as  the  boundary  line  between  the  two  tracts.  A 
few  years  after  Fuller  bought  the  land  as  sitated,  one  of 
his  sons  bought  the  land  now  owned  by  the  plaintiff, 
and  owned  it  until  the  year  1870.  During  that  time  he 
farmed  his  tract  up  to  the  fence,  and  his  grantees  have 
done  the  same.  The  defendant  has  occupied  his  land 
Bince  he  purchased  it,  an.d,  when  this  action  was  com- 
menced, had  occupied  the  strip  in  controversy  under  a 
claim  of  ownership  for  about  fourteen  years,  and  his 
claim  does  not  appear  to  have  been  disputed  by  any  one 
until  May,  1895,  when  the  plaintiff  caused  a  survey  of 
the  land  to  be  made,  and  since  that  time  he  has  claimed 
to  own  the  strip.  It  is  said  that  the  defendant  and  his 
grantors  did  not  claim  to  own  anything  not  included  in 
the  government  subdivision  of  land  described  in  the 
conveyances  to  them;  and  it  is  quite  probable  that  the 
boundary  line  in  dispute  Avas  originally  located  by  mis- 
take. But  the  evidence  does  not  show  that  the  defend- 
ant and  his  grantors  did  not  claim  beyond  the  govern- 
ment boundary  line.  Although  the  evidence  as  to  the 
claim  under  which  the  defendant's  grantors  held  posses- 
sion is  not  satisfactory,  yet  it  does  show  that  they  occu- 
pied to  the  line  of  the  fence,  and  justifies  the  presump- 
tion that  they  so  occupied  adversely  and  under  claim 
of  ownership.  The  evidence  on  the  part  of  the  defend- 
ant is  more  explicit.    He  testifies  that  he  had  occupied 
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the  strip  of  land  in  dispute,  and  that  he  claimed  to  own 
to  the  hedge,  for  more  than  ten  years  prior  to  the  com- 
]nencement  of  this  action.  His  occupation  and  exercise 
of  dominion  over  the  strip  were  continuous,  open,  vis- 
ible, and  notorious  for  more  than  ten  yeai-s  before  they 
were  disputed  by  any  one.  It  is  true  that  the  deed  under 
which  he  holds  describes  the  land  he  claims  as  a  gov- 
ermment  subdivision,  and  not  by  metes  and  bounds,  and 
that  in  ane^wer  to  the  question,  "You  do  not  claim  any- 
thing more  than  what  is  described  in  the  deed  there, 
do  you?"  he  answered,  "No;  I  don't  know  that  I  do.  ' 
But  it  is  evident  from  his  entire  testimony  that  the 
answer  was  based  upon  the  effect  which  he  believed 
should  be  given  to  the  deed,  and  was  not  intended  to 
state  that  he  did  not  claim  title  to  the  stiip.  It 
is  also  true,  that  after  stating  that  he  always 
claimed  to  own  the  land  to  the  hedge,  he  stated 
that  he  did  not  so  claim  to  any  one;  but  as 
his  poss'evssion  and  ownemhip  were  unquestioned, 
formal  claim  of  owneiship  was  not  required.  His 
occupation  and  use  of  the  premises  under  the  cir- 
cumstances stated  were  a  continuous  and  public  asser- 
tion of  title.    Crapo  v.  Cameron,  61  Iowa,  447. 

The  undi"sputed  facts  of  the  case  do  not  bring  it 
within  the  rule  of  Gnibe  v,  \FeIls,  34  Iowa,  148.  In 
that  case  the  defendant's  grantor  inclosed  lot  1,  which 
he  owned,  and,  in  inclosing  it,  by  mistake  inclosed  a 
part  of  lot  260  adjoining,  which  was,  and  until  four  oi 
five  years  before  the  commencement  of  the  action 
i^mained  uninclosed.  The  defendant  and  her  grantor 
intended  only  to  claim  lot  1,  but  supposed  that  included 
all  of  the  premises  inclosed.  It  was  held  that  title  by 
l)rescription  had  not  been  acquired  to  the  inclosed  part 
of  lot  260.  In  this  case  the  owner  of  each  of  the  adjoin- 
ing forty-acre  tracts  occupied  to  the  fence,  and  no 
further.    As  both  tracts  were  improved,  the  occupation 
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of  the  strip  in  dispute  was  in  the  nature  of  an  assertion 
of  title  to  it,  and  the  occupation  of  the  defendant  was 
with  an  intent  to  claim  title.  Had  the  defendant  and  his 
grantors  intended  to  claim  ownership  only  of  the  gov- 
ernment subdivision,  and  not  of  the  strip  in  question, 
unless  it  was  a  part  of  that  subdivision,  the  occupation 
would  not  have  been  adverse,  under  the  doctrine  of 
Grube  v.  Wells,  because  not  based  on  the  claim  of  own* 
ership.  Much  of  what  we  have  said  of  the  case  last  cited 
applies  to  the  cases  otSkiimer  i\  Cra  wford, Mlow^  119; 
Mills  V,  Penny,  74  Iowa,  172;  Fisher  v.  Muecke,  82  Iowa, 
547;  Heinz  v.  Cramer,  84  Iowa,  497;  Goldshoroiigh  i\ 
Pidduck,  87,  Iowa,  599,  and  Jordan  v.  Ferree,  101  Iowa, 
440,  also  relied  upon  by  the  appellant.  This  case  is,  in 
principle,  more  nearly  like  the  eases  of  Doolittle  v. 
Bailey,  85  Iowa,  398;  Iliatt  v.  Kirkpatrick,  48  Iowa,  78; 
Meyer  v,  Weigman,  45  Iowa,  579;  Brown  v.  Bridges,  31 
Iowa,  138;  Close  v.  Samm,  27  Iowa,  503;  Burdick  v. 
Heivly,  23  Iowa,  511.  We  reach  the  conclusion  that  the 
district  court  was  fully  justified  in  directing  a  verdict 
for  the  plaintiff.  The  appellant  complains  of  certain 
rulings  of  the  court,  but  we  think  without  sufficient  rea- 
son.   The  judgment  of  the  district  court  is  affirmed. 

I  131  100 

W.  H.  Kennedy  V.Nellie  M.  Roberts,  Appellant.         \l^ g 

Duress.  Duress  in  the  making  of  a  contract  exists  when  the  person 
making  it  is  induced  to  do  so  by  being  put  in  fear  by  means  of 
threats  of  arresting  and  unlawfuUy  charging  him  with  crime, 
1  when  the  threats  and  the  fear  thereby  induced  are  such  as  would 
influence  a  man  of  reasonable  courage  and  prudence,  and  deprive 
the  part)r  making  the  contract  of  the  exercise  of  free  will  in 
making  it,  provided  that  the  threatened  arrest  is  wrongful  and 
unlawful  and  apparently  about  to  be  enforced. 

Blackmail:  duress:  Pleading  Code  1873,  section  3871,  makes  it  an 
otfense  for  any  person  to  maliciously  threaten  to  accuse  another  of 
a  crime  with  intent  to  extort  any  money  or  pecuniary  advantage 
whatever,  or  con^pel  the  person  threatened  to  do  any  act  against 
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his  will.    Tlehl,  that  it  is  not  necessary  in  a  suit  to  recover  a  note 

1  ^ven  under  duress  for  the  one  threatened  to  plead  his  innocence 
8    of  the  crime  wliich  the  other  party  threatened  to  accuse  him  of 

12    committing. 

Samb.    An  allegation  that  defendant  wantonly  and  maliciously  made 
the  threats  for  the  purpose  of  extorting  the  note,  and  as  a  result 

8  of  those  threats  plaintiff  was  put  in  fear  and  was  compelled  to 

9  execute  the  note  without  any  consideration,  is  a  suffit*ient  show- 
12    ing  that  the  threats  were  immediate,  and  without  immediate 

means  of  prevention,  and  were  such  as  would  operate  upon  a 
person  of  reasonable  courage. 

Batification.     An  intention  by  the  maker  of  a  note  obtained  by 
18    duress,  to  ratify  the  same,  is  necessary  in  order  that  any  ratifica- 
tion shall  be  binding  upon  him 

Keplevln:  additioval  bond.  Plaintiff  in  replevin  to  recover  pos- 
session of  a  note  should  not  be  required  to  give  an  additional  bond 
5  on  the  ground  that  the  bond  originally  given  is  less  than  the  value 
of  the  note,  where  pending  the  motion  the  note  is  brought  into 
court  and  deposited  with  the  clerk  to  abide  the  judgment  of  the 
court. 

Pleading:    replevin.    The  petition  in  replevin  to  recover  the  pos- 

2  session  of  a  note  need  not  allege   that  defendant  wrongfully 
detained  the  note. 

Same.    A  petition  in  replevin  to  recover  the  possession  of  a  note 
reciting  that  such  note  is  of  no  value  except  as  a  matter  of  evi- 
dence, and  that  for  such  purpose  only  it  is  of  a  specified  value, 
4    suflSciently  alleges  the  actual  or  apparent  value  as  required  by  the 
statute. 

Instructions:    failure  to  give.    Where  a  defense  is  stated  in  a  very 
11    obscure  manner,  and  no  request  is  made  for  an  instruction  upon 

that  point,  it  is  not  error  for  the  court  to  overlook  it  in  giving  its 

instructions. 
Appeal:    objection  below.    In  replevin  an  objection  that  the  com- 
8    plaint  does  not  allege  that  the  property  replevined  was  wrongf uUy 

detained  by  the  defendant,  is  waived  by  a  failure  to  object  in  the 

trial  court. 
Harmless  error:    Sir  iking  pleading.    A  refusal  to  strike  out  matter 
7    from  a  pleading  on  the  ground  that  it  is  a  repetition  is  without 

prejudice. 
EviDKNCE.     Although  evidence  in  an  action  to  recover  the  possession 

of  a  note,  that  plaintiff  demanded  the  note  before  bringing  the 
10    suit  is  irrelevant  and  immaterial  where  the  note  was  wrongfully 

obtained  from    plaintiff,  its    admission   is   not   prejudicial    to 

defendant. 
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Same.    Any  faults  in  an  instruction  cojicerning  the  consideration  of 
14    a  note  in  question  are  cured  by  a  special  verdict  of  the  jury  that 
the  note  was  founded  upon  a  valuable  consideration. 

Same.    Refusal  of  a  motion  to  require  plaintiff  in  replevin  to  give  an 

6    additional  bond,  if  error,  is  not  prejudicial  to  defendant  where 

the  jury  by  their  verdict  find  the  plaintiff  entitled  to  the  property. 

Appeal  from  Montgomerij  District  Court — Hon.  A.  B. 
Thornell,  Judge. 

Wednesday,  May  18,  1898. 

Action  in  replevin  to  recover  the  possession  of  a 
promissory  note.  The  note  is  for  fiTe  thousand  dollars, 
and  was  executed  by  plaintiff  to  Nellie  M.  Roberts. 
Plaintifif  claims  that  it  was  obtained  from  him  without 
consideration,  through  fraud  and  duress,  and  is  there- 
fore void.  Defendant  inteii>osed  what  was  in  efifect  a 
general  denial.  The  caso  was  tried  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

C.  E,  Richards,  R  W.  Beeson  and  P.  W.  Richaros 
for  appellant. 

J.  M.  Junk  in  and  Smith  McPherson  for  appellee. 

Deemer,  O.  J. — Plaintiff  and  defendant  were  mar- 
ried in  the  state  of  Mass-achusetts  in  the  year  1800. 
Defendant  then  had  a  husband  living,  from  whom  she 
had  not  been  divorced.  Almost  immediately  after  their 
marriage  they  took  up  their  residence  in  the  state  of 
Illinois,  where  they  resided  until  the  year  1871,  when 
they  moved  to  Montgomery  county,  Iowa,  where  they 
lived  as  husband  and  wife  until  tlie  year  1883.  In  the 
latter  part  of  that  year  defendant  left  Iowa  for  the  state 
of  Rhode  Island,  ostensibly  upon  a  visit,  but  really  with 
the  intention  of  abandoning  her  husband.  Soon  after 
she  was  discovered  living  with  one  Roberts,  a  former 
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resident  of  Montgomery  county,  in  the  city  of  Provi- 
dence, R.  I.  Discovering  this  fact,  plaintiff  brought 
suit  for  divorce  against  his  wife,  and  obtained  a  decree 
in  tlie  district  court  of  Montgomery  county  in  the  year 
1887.  Defendant's  former  husband  obtained  a  divorce 
from  her  in  the  year  1867.  After  plaintiff  obtained  his 
decree,  he  gave  his  wife  a  house  and  lot  in  the  town 
of  Villisca  worth  about  four  thousand  dollars,  and  also 
made  an  agreement  whereby  he  undertook  to  pay  her 
the  sum  of  one  hundred  dollars  per  year  for  support- 
Some  timein  the  year  1884  a  letter  came  to  the  poet  office 
addressed  to  the  defendant  The  plaintiff  took  this  letter 
from  the  office,  opened,  read,  and  burned  it.  Some  time 
in  the  year  1894  a  man,  who  represented  his  name  to 
be  Snell,  and  who  claimed  that  he  lived  in  the  state  of 
Maine,  appeared  at  plaintiff's  home  in  Montgomery 
county.     He  claimed  to  be  defendant's  brother,  and 

said  he  had  come  to  get  some  money  for  his  sister. 
1  Plaintiff  claims  he  threatened  tliat,  if  it  was  not 

given  him,  he  (Snell)  would  have  plaintiff 
arrested,  not  only  for  opening  the  letter,  but  for  living 
in  adultery  with  his  sister.  Afterwards  defendant  and 
Snell  both  met  plaintiff,  and,  as  he  claims,  by  threats 
of  arrest  and  of  prosecution  for  the  offenses  above 
named,  induced  him  to  give  the  note  which  is  in  contro- 
versy. The  note  was  taken  away  by  the  defendant. 
Acting  upon  the  advice  of  an  attorney,  plaintiff  wrote  a 
letter  to  defendant's  daughter,  saying,  in  effect,  that  if 
her  mother  wanted  the  interest  on  the  note  she  had 
better  send  it  to  some  bank  in  Montgomery  county.  The 
note  was  sent,  and  plaintiff  thereupon  brought  this 
suit  to  recover  it. 

I.  Appellant's  first  claim  is  that  the  court  had  no 
jurisdiction  of  the  case,  for  the  reason  that  there  is  no 
allegation  in  the  petition  that  the  defendant  wrongfully 
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detained thenote.  In  sup]X)rt  of  this  contention,  reliance 
isplaced upon thecaseof  Draper  v.  Ellis,  12  Iowa, 

2  316.  That  case  is  not  in  point,  for  the  reason  that 
the  Code  of  1851,  under  which  that  case  was 

decided,  in  express  terms  required  a  statement  of  that 
kind  in  the  petition.  See  section  1995  of  that  CJode.  Aside 
from  this,  the  defect  is  not  jurisdictional.  It  goes  to  the 
right  of  the  plaintiff  to  recover  in  the  particular  case, 
and  is  such  a  defect  as  may  be  waived.  See  Reed  v.  City 
of  Muscatine,  104  lowa^  183;  Fulliam  v.  Drake, 

3  105  Iowa,^05^.  The  question  was  not  presented  to 
the  lower  court,  and  is  here  made  for  the  first 

time.  The  petition  follows  the  requirements  of  the 
statute  (Code  1873,  section  3225),  and  is  suflBcient. 
But,  whether  technically  accurate  or  not,  the  defect 
was  waived  by  failure  to  object  at  a  proper  time.  See 
authorities  cited  above. 

II.  The  petition  recites  that  "the  note  is  of  no 
value  excepting  as  a  matter  of  evidence  to  the  plaintiff, 
and  for  that  purpose,  and  that  only,  is  of  the  value  of 

$500."    Defendant  moved  to  strike  out  this  alle- 

4  gation,  claiming  that  it  was  surplusage  and 
redundant  matter,  and  not  the  actual  or  appar- 
ent value,  as  required  by  the  statute  to  be  alleged.  The 
motion  was  properly  overruled.  See  Saverij  v.  HaySf 
20  Iowa,  25. 

III.  Appellant  moved  that  plaintiff  be  required  to 
give  an  additional  bond,  for  the  reason  that  the  prop- 
erty was  worth  at  least  five  thousand,  two  hundred  and 

thirteen  dollars;  and  that  the  bond  was  for  but 

5  one  thousand  dollars.    While  this  motion  was 
pending  the  note  was  brought  into  court,  and 

deposited  with  the  clerk,  to  abide  the  order  and  judg- 
ment of  the  court.    The  court  thereupon  overruled  the 


526  Kennedy  v.  Roberts.  [105  Iowa 

motion  for  an  additional  bond.    We  see  no  error  in  this 
ruling.    But,  whether  there  was  or  not,  appellant 

6  suffered  no  prejudice.    The  jury  found  plaintiff 
was  entitled  to  the  note  becaiuse  it  was  obtained 

through  duress.  He  was  therefoi^  entitled  to  it 
whether  the  bond  as  originally  given  was  sufficient  or 
not.  Had  the  bond  not  been  given,  plaintiff  was 
entitled  to  have  the  right  of  possession  decided,  and,  as 
the  matter  was  determined  in  his  favor,  defendant  has 
no  reason  to  complain  of  the  insufficiency  of  the  bond. 

IV.  In  an  amendment  to  an  amendment  to  the 
petition  plaintiff  alleged  malicious  threats  on  the  part 
of  the  defendant  and  Snell  in  almost  the  exact  language 
of  section  3871  of  the  Code  of  1873.  Defendant  moved 
to  strik<e  this  amendment,  because  a  mere  repetition  of 
prior  pleading;  and  to  require  plaintiff  to  state  w^hether 
he  was  in  fact  guilty  of  the  offense  of  which  defendant 
threatened  to  accuse  him.    This  motion  was  over- 

7  ruled,  and,  as  we  think,  correctly.    If  the  plead- 
ing was  a  mere  repetition,  the  ruling  was  without 

prejudice.    If  it  was   not  then   we  must  determine 
whether  plaintiff  should  also  have  pleaded  hi»  inno- 
cence.   An  indictment,  under  the  statute  just  referred 
to,  is  sufficient,  although  it  does  not  allege 

8  that  the  person  so  threatened  was  not  guilty 
of  the  offense.     State  i\   Waite,  101  Iowa,  377. 

If  this  be  true,  surely  it  is  not  necessary  to  plead 
the  innocence  of  the  one  threatened  in  a  civil 
suit  bottomed  upon  duress.  The  law  presumes 
that  plaintiff  was  innocent  of  the  offenses  of  which 
the  defendant  threatened  to  accuse  him.  This  pre- 
sumption of  innocence  supplies  the  alleged  defect,  even 
if  it  be  found  that  one  may  not  predicate  duress  upon 
a  threat  to  prosecute  him  for  an  offense  of  which  he  is  in 
fact  guilty. 
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V.  Defendant  demurred  to  the  petition  a^ 
amended  for  the  reason  that  there  was  no  allegation 
therein  that  plaintiff  was  in  fact,  innocent  of  the 
charges.  This  demurrer  was  overruled.  It  is  said  in 
argument  that  to  constitute  dure«5S  per  minas  there 
must  be  a  threat  of  unlawful  impidsonment,  and  that 
the  pleading  must  show  plaintiff  was  not  in  fact  guilty 
of  the  offenses  of  which  defendant  threatened  to  prose- 
cute him.    What  we  have  said  in  the  last  preceding 

division  of  this  opinion  fully  answers  this  con- 

9  tention.    It  is  also  claimed  that  the  petition, 
with  its  amendments,  fails  to  show  that  the 

threats  were  immediate  and  without  immediate 
means  of  prevention,  and  were  such  as  would  operate 
upon  a  person  of  reasonable  firmness  and  courage,  to 
cause  him  to  do  an  act  against  his  will.  We  think 
the  pleadings  suflBciently  cover  these  points.  It  is 
alleged  that  defendant  wantonly  and  maliciously 
made  the  threats  for  the  purpose  of  extorting  the 
note,  and  as  a  result  of  these  threats  plaintiff  was  put 
in  fear,  and  compelled  to  execute  the  note  without 
any  consideration  whatever. 

VI.  Over  defendant's  objection,  plaintiff  was 
permitted  to  show  a  demand  for  the  note  before 
bringing  suit.      It  is  argued  that  this  evidence  was 

irrelevant  and  immaterial.    We  are  inclined  to 

10  think  this  is  true,  for,  if  the  note  was  wrongfully 
obtained  as  alleged,  no  demand  w^as  necessary. 

But  we  fail  to  see  how  any  possible  prejudice  resulted 
from  the  admission  of  the  evidence.  Some  other  errors 
are  complained  of  in  the  reception  and  rejection  of  evi- 
dence which  are  not  of  sufficient  importance  to  justify 
extended  consideration.  It  is  sufficient  to  say  we  dis- 
covered no  error. 

VII.  Appellant  claims  that  the  court  did  not  sub- 
mit to  the  jury  the  ques'tion  of  eon-sideration  for  the 
note,  nor  did  it  submit  the  question  of  ratification 
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pleaded  by  her.    The  question  of  ratification  was  sub- 
mitted to  the  jury  by  the  eighth  instruction;  and  the 
court  fully  instructed  as  to  what  would  constitute  a 
consideration  for  the  note.     Moreover,  any  fault 

11  in  the  instructions  with  reference  to  considera- 
tion, were  cured  by  the  special  verdict  of  the 

j  ury,  to  the  effect  that  the  note  was  founded  upon  a  val- 
uable consideration.  The  ratification  and  confinnatiaa 
pleaded  by  defendant  relate®  to  the  letter  written  to 
defendant's  daughter,  and  to  certain  alleged  promises 
made  to  the  bank  to  which  the  note  was  sent,  and  not 
to  the  retention  of  the  alleged  agreement  for  support. 
This  alleged  ratification  was  fully  covered  by  the 
instructions,  as  we  have  heretofore  stated. 

VIII.  The  fourth  instruction  wasi  as  follows: 
"Duress  in  the  making  of  a  contract  exists  when  the 
person  making  it  is  induced  to  make  it  by  reason  of 
being  put  in  fear  by  means  of  threats  of  arresting  him 
and  unlawfully  charging  him  with  crime,  when  the 
threats  and  the  fear  induced  thereby  are  such  as  would 
influence  a  man  of  reasonable  courage  and  prudence, 

and  do  deprive  the  party  making  the  contract  of 

12  the  exercise  of  free  will  in  making  it     The 
threatened  arrest,  however,  must  be  wrongful 

and  unlawful,  and  apparently  about  to  be  enforced.'' 
Several  objections  are  lodged  against  it,  none  of  which 
are  of  sufficient  importance  to  justify  separate  consider- 
ation. The  instruction  is  an  accurate  definition  of 
duress.  See  Bishop,  Contracts,  section  715;  6  Am.  & 
Eng.  Enc.  Law,  p.  64,  and  cases  cited;  Baker  v.  Morton, 
12  Wall.  150. 

IX.  Complaint  is  made  of  the  fifth  instruction, 
upon  the  ground  that  no  such  issue  as  therein  presented 
was  made  by  the  pleadings  or  covered  by  the  evidence. 
We  need  not  set  them  out.    They  relate  to  the  crime  for 
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which  it  is  claimed  defendant  threatened  to  have  plain^ 
tiff  arrested,  to  the  right  of  defendant  or  any  other  per- 
son to  prosecute  the  same,  and  to  the  question  as  to 
whether  defendant  or  any  one  for  her  made  the  alleged 
threats.  They  are  not  subject  to  the  objections  urged 
by  counsel. 

X.  A»  bearing  upon  the  question  of  ratification, 
the  court  gave  the  following  instructions:  "It  is  claimed 
by  the  defendant  that  the  plaintiff,  after  the  execution 
of  said  note,  ratified  the  execution  of  same  in  the  sum- 
mer of  1895.  A  contract  that  is  fraudulent  by  reason  of 
same  having  been  procured  by  means  of  duress  may  be 
ratified  and  confirmed  by  the  maker  thereof  if  his  subse- 
quent acts,  with  knowledge  of  all  of  the  facts,  are  such 
as  to  fully  indicate  that  he  intends  to  then  agree  to  and 
confirm  said  contract  If  it  appears  from  the  evidence, 
by  the  letter  written  by  plaintiff  to  his  daughter  con- 
cerning the  note  in  question  after  same  was  executed, 
and  by  plaintiff's  statements  concerning  the  note  and 
its  payment  by  him  to  the  officers  of  the  Red  Oak 
National  Bank,  that  the  plaintiff  intended  at  the  time 
of  making  said  statements  to  assent  to  and  confirm  the 
contract  made  in  said  note,  and  pay  the  defendant,  then 
such  state  of  facts  would  amount  to  a  ratification  of 
said  note  by  plaintiff,  and  would  prevent  plaintiff  from 
subsequently  claiming  that  said  note  was  obtained 

from  him  by  duress.   But,  to  amount  to  a  ratifica- 
13        tion  of  said  note,  the  plaintiff's  acts  must  have 

been  such  as  to  fully  indicate  an  intention  on  his 
part  at  that  time  to  assent  to  and  confirm  the  contract 
contained  in  said  note.  If  the  plaintiff's  purpose  in 
writing  to  his  daughter  and  in  making  statements  to 
the  officers  of  said  bank  was  to  get  and  keep  the  note 
within  the  jurisdiction  of  this  court,  so  that  he  could 
replevin  same  from  defendant,  and  not  to  confirm  the 
contract  contained  in  said  note,  then  said  acts  and 
Vol.  105  la  -  34 
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statement  would  not,  in  any  event,  amoimt  to  a  rati- 
fication of  the  note.  If  said  note  was  obtained  by 
duress,  to  overcome  such  duress  the  burden  rests  with 
the  defendant  to  show  that  plaintiff  ratified  said  note, 
by  a  preponderance  of  the  evidence."  This  is  challenged 
by  appellant.  She  argues  that  ratification,  estoppel,  or 
waiver  is  a  legal  result,  operating  upon  a  certain  state 
of  facts,  independent  of  all  question  of  intent  This 
does  not  appear  to  be  true.  'Waiver^  has  been  defined  to 
be  the  intentional  relinquishment  of  a  known  right." 
There  is  no  estoppel  in  the  case,  except  as  there  may 
have  been  ratification.  Now,  ratification  is  the  adop- 
tion or  confirmation  of  a  voidable  act.  It  may  be  by 
express  consent  or  by  conduct  inconsistent  with  any 
other  hypothesis  than  that  of  approval.  Intention  to 
ratify,  either  explicit  or  presumed,  is  at  the  foundation 
of  the  doctrine  of  waiver  or  ratification.  As  applied  to 
the  facts  of  this  case,  we  think  the  instruction  was 
correct. 

XI.  Lastly,  it  is  insisted  that  the  verdict  is  not 
sustained  by  sufficient  evidence.  A  careful  examina- 
tion of  the  record  leads  to  the  conclusion  that  there  was 
a  conflict  on  every  material  proposition^  and  that  the 
jury  was  justified  in  returning  a  verdict  for  plaintiff. 
Other  questions  are  disposed  of  by  what  has  already 
been  said.  We  have  no  occasion  to  decide  whether 
durees  may  exist  when  one  is  threatened  with  arrest  for 
a  crime  of  which  he  is  in  fact  guilty.  The  trial  court 
instructed  that  the  threat  must  have  been  of  unlawful 
prosecution  and  arrest,  and  the  whole  charge  assumes 
that,  if  plaintiff  was  guilty  of  the  offenses  of  which 
defendant  threatened  to  prosecute  him,  he  could  not 
recover.  The  only  doubtful  question,  aside  from  the 
sufficicAcy  of  the  evidence,  is  that  of  waiver.  Defend- 
ant claims  that,  as  part  consideration  for  the  note  in 
controversy,  she  surrendered  to  plaintiff  his  agreement, 
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wherein  he  promised  to  give  her  one  hundred  dollar® 
per  year  for  eupport;  that  plaintiff  accepted  this 
agreement,  and  still  retains  it.  This  allegation  appears 
in  division  3  of  the  answer,  and  is  apparently  thrown  in 
with  other  matters  relating  to  ratification  by  letter 

and  promises  referred  to  in  the  eighth  instruc- 
14        tion.    It  is  followed  by  a  statement  that  by  the 

writing  of  the  letter  and  the  making  of  the  prom- 
ises plaintiff  was  estopped  from  assailing  the  validity 
of  the  note.  If  it  was  the  intention  of  the  pleader  to  set 
forth  the  defense  of  ratification  by  retention  of  the  con- 
tract, it  is  very  inaccurately  and  obscurely  done;  and 
while  the  court  might  have  instructed  with  reference 
to  ratification  by  the  retention  of  the  agreement  to 
support,  and  perhaps  should  have  done  so  had  request 
been  made,  yet  the  defense,  if  it  be  one,  is  stated  in  such 
an  obscure  manner  that  it  was  not  error  for  the  court 
to  overlook  it  in  its  instructions.  We  may  observe  in 
I>afising,  that  there  is  a  dispute  in  the  record  regarding 
the  receipt  of  this  contract,  and  it  further  appears  that 
there  is  doubt  about  the  validity  thereof.  As  sustain- 
ing our  conclusion  on  this  branch  of  the  case,  see 
Shroeder  v.  Webster,  88  Iowa,  627,  and  Carpenter  v. 
Scott y  86  Iowa,  563.  We  find  no  prejudicial  error  in 
the  record. — Affirmed. 


KoBERT  J.  Moyle,  Appellant,  v.  Isaac  Silbaugh  and 
B.  F.  Jaques. 

Fraud:  Rescission.  Where  the  owner  of  a  patent  right  exhibited  a 
model,  and  stated  that  the  patent  which  he  owns  covers  the 
machine  exhibited,  and,  on  the  strength  of  the  representation^ 
sells  the  right  to  manufacture  it,  he  may  be  enjoined  from  selling 
the  notes  given  for  that  right,  and  the  notes  may  be  declared  null 
and  void,  if  an  important  device  shown  in  the  model  is  covered  by 
another  patent,  and  the  purchaser  cannot,  for  that  reason,  manu- 
facture, imder  the  right,  the  machine  shown  him. 
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Appeal  from  Greene  District  Court. — Hon.  Z.  A.  Church^ 

Judge. 

Wednesday,  May  18,  1898. 

The  plaintifif  purchased  of  the  defendant  Silbaugh 
all  his  right,  title,  and  interest  in  a  certain  invention, 
with  the  right  to  use,  manufacture,  and  sell  in  Minne- 
sota, and,  in  consideration  therefor,  executed  four  notes 
of  five  hundred  dollars  each.  He  seeks  in  this  action  to 
enjoin  the  defendants  from  negotiating  said  notes,  and 
to  have  them  brought  into  court  and  canceled.  Decree 
was  entered  for  defendants,  and  plaintilDE  appeals. — 
Reversed, 

Rose  &  Henderson  for  appellant. 

Russell  &  Toliver  and  A,  U.  Quint  for  appellees. 

Ladd,  J. — Letters  patent  for  an  alleged  new  and 
useful  improvement  in  kitchen  cabinets,  known  as  the 
"Cabinet  Queen,"  were  issued  to  John  B.  Cline  and 
Isaac  Silbaugh  on  the  nineteenth  day  of  March,  1895. 
The  patentees  apportioned  the  United  States  between 
them;  and,  among  other  states,  Pennsylvania,  South 
Dakota,  and  Minnesota  fell  to  the  lot  of  Silbaugh.  The 
latter  is  charged  with  inducing  the  plaintiff,  by  false 
representations,  to  execute  his  notes  for  two  thousand 
dollars  in  compensation  for  an  assignment  of  the  terri- 
tory included  in  Minnesota.  Upon  a  careful  examina- 
tion of  the  evidence,  we  are  convinced  that  the  relief 
prayed  should  be  granted.  Since  the  patent  issued, 
an  improvement  ha>^  been  added.  It  seems  that  without 
this  the  crank  to  the  sifter  must  be  removed  before  the 
sieve  can  be  taken  out,  and  the  flour  reached.  By  the 
use  of  a  movable  piece  in  the  front  of  the  drawer  or  bin, 
and  a  change  in  fastening  the  shaft,  flour  can  be  more 
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conveniently  obtained,  and  without  unscrewing  the 
crank,  nine  testifies:  "The  improvement  consists  in 
placing  this  separable  piece,  attaching  it  to  the  sieve- 
liame  front,  and  its  extending  down  sufficiently  to 
admit  of  the  crank  shaft  passing  through  it,  and  a  cor- 
responding mutilation  or  opening  of  the  drawer  to 
admit  of  that  being  allowed  to  fit  into  it,  that  permits 
the  lifting  of  the  drawer  of  the  sieve  frame  from  the 
drawer  without  detaching  the  crank/'  As  the  model 
is  not  before  us,  we  are  unable  to  more  fully  describe 
the  device.  While  the  Improvement  does  not  appear  to 
be  very  important,  this  may  be  said  of  the  entire  inven- 
tion. That  it  was  of  such  a  character  as  to  be  valuable 
is  established  by  the  evidence.  Cline  so  considered  it, 
else  he  would  not  have  applied  for  a  patent.  Silbaugh 
had  been  informed  of  this  improvement,  but  not  of 
Cline's  action  in  the  matter.  In  spite  of  this  informa- 
tion he  represented  to  Moyle  that  all  parts  of  the  Cabi- 
net Queen  were  covered  by  letters  patent.  Whether  he 
knew  otherwise  is  not  very  material.  Wila  x  v.  Vni- 
versity,  32  Iowa,  38S;  Mo/dn-  v.  (\inler,  73  Iowa,  582. 
If  he  60  falsely  represented,  and  the  purchase  was 
induced  thereby,  this  is  sufficient.  In  Meyei'fi  r.  Fun/,' 
56  Iowa,  52,  it  is  said:  "We  think  it  is  not  too  stringent 
a  rule  to  hold  that  one  who  purehaijes  a  patent  right, 
which  does  not  sell  on  its  own  merits,  but  requires  the 
services  of  a  traveling  salesman,  is  entitled  to  the  very 
invention  and  patent  which  he  purcha-ses,  and  nothing 
less.''  Even  if  the  drawings  and  specifications  were 
shown  the  plaintiff, — which  he  denies, — he  had  neither 
the  time  nor  the  opportunity  to  examine  them.  They 
were  intricate  and  in  detail,  and  required  much  atten- 
tion to  understand  them.  Besides  Silbaugh  knew  he 
was  making  the  purchase  without  such  examination, 
and  in  reliance  on  his  representations.  See  ca^es  cited 
in  8  Am.  &  Eng.  Enc.  Law,  794.    It  may  be  that  plaintiff 
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did  not  rely  upon  the  protection  of  a  patent  as  to  any 
particular  part.  But  it  is  clear  that  he  would  not  have 
purchased  it,  had  he  not  supposed  the  entire  device  or 
invention  fully  covered  by  the  letters.  We  are  the  more 
content  with  our  conclusion  because  of  the  hypocrisy 
and  deceit  practiced  in  making  the  sale.  It  seems  that 
Silbaugh,  B.  F.  Jaques,  and  Charles  E.  Bunnell  delib- 
erately arranged  to  "take  in''  Moyle,  for  whom  Bunnell 
was  working.  Jaques  induced  Moyle  to  accompany 
him  that  he  might  get  acquainted  with  Silbaugh  and 
examine  the  invention,  with  a  view  of  purchasing;  and 
Bunnell  went  along.  Ignorance  of  the  way,  even,  was 
pretended,  and  inquiry  made.  Bunnell  was  to  hang 
back,  and  finally  agree  to  buy  if  Moyle  would.  When  at 
Silbaugh's  home,  the  model  was  examined;  and,  after 
considerable  talk,  Jaques  proposed  each  buy  a  state, 
and  related  that  at  one  time  "he  had  sold  Minnesota  for 
ten  thousand  dollars,  in  a  fumigating  process,''  and  this 
was  a  better  thing.  Bunnell  inquired  of  Silbaugh  what 
he  would  take  for  North  and  South  Bakota  and  Minne- 
sota, and  the  latter  was  finally  argued  down  to  seven 
thousand  dollars.  Jaques,  who  had  been  a  near  neigh- 
bor of  the  plaintiff,  and  in  whom  he  reposed  confidence, 
advised  him  the  price  was  very  low,  but  that  he  could 
get  them  cheaper.  He  finally  suggested  that  plaintiff 
inquire  of  Silbaugh  if  he  would  take  six  thousand  dol- 
lars, and  make  it  even  money.  After  substituting  Penn- 
sylvania for  North  Bakota,  and  granting  the  privilege 
of  selling  territory  on  a  commission  of  fifty  per  cent.,  Sil- 
baugh, with  apparent  reluctance,  said  he  would  take 
the  price  offered.  Moyle  remarked  that,  if  he  had  any, 
he  would  want  Minnesota;  and,  of  course,  the  others 
desired  the  same  state.  Jaques  proposed  making  each 
two  thousand  dollars  and  drawing  therefor;  and  this 
was  agreed  to  with  the  condition,  on  plaintiff's  part, 
that  the  result  should  not  be  binding.    Of  course,  the 
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plaintiff  drew  Minnesota.  Silbaugh  at  once  began  pre- 
paring the  assignments  of  territory,  and  insisted  that, 
•as  Moyle  had  drawn  what  he  wajited,  he  could  not  back 
out.  Moyle  executed  notes  for  two  thousand  dollars, 
and  in  return  received  the  right  to  use,  manufacture  and 
sell  the  Qibinet  Queen  throughout  the  state  of  Minne- 
sota, but  nowhere  else.  Similar  assignments  were  made 
of  Pennsylvania  and  South  Dakota,  and  Jaques  and 
Bunnell  each  executed  notes  for  a  like  amount,  though 
these  were  returned  the  following  day.  These  sales  and 
notes  were  sham,  and  mere  pretenses  to  induce  Moyle 
to  make  the  purchase.  If,  as  claimed,  the  defendants 
arranged  to  retain  Pennsylvania  and  South  Dakota,  it 
was  owing  to  an  understanding  and  settlement  of  the 
next  day.  That  these  parties  were  acting  as  agents  of 
Silbaugh,  in  dealing  with  Moyle,  cannot  be  doubted, 
and  as  such,  with  his  approval,  were  passing  themselves 
as  friends  of  plaintiff,  upon  whose  judgment  he  could 
safely  rely.  The  whole  transaction  deserves  reproba- 
tion. It  is  all  but  incomprehensible  that  intelligent 
farmers,  without  facilities  for  manufacturing  or  selling, 
will  persist  in  being  swindled  by  peddlers  of  patent- 
right  territory.  The  courts,  however,  must  be  astute  in 
protecting  the  confiding  and  unwary,  and  in  discovering 
just  and  tenable  grounds  for  granting  relief  against  all 
forms  of  fraud. — Reversed. 


John  McCarthy,  Appellant,  v.  E.  M.  Humphrey. 

Landlord  and  Tenant:  The  lessor  of  a  hotel  may  recover  from  the 
lessee  an  amount  paid  by  the  former  at  the  latter's  request  for 
city  water  used  by  the  latter,  although  at  the  time  the  lease  was 
executed  the  hotel  was  piped  for  city  water. 

Same,  In  the  absence  of  an  agreement,  the  landlord  is  not  bound  to 
pay  for  city  water  used  by  the  tenant,  although  the  house  is  piped 
therefor. 
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Appeal  from  Greene  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Wednesday,  May  18,  1898. 

This  is  an  action  to  recover  for  a  balance  of  rent 
due  under  a  lease;  for  damages  alleged  to  have  been 
done  to  the  leatsed  property  by  defendant;  for  the  cost 
of  water  supplied  to  said  premises;  and  also  for  the  use 
made  by  defendant  of  plaintiff's  bam.  The  answer  con- 
tains a  general  denial.  It  also  »ets  up  that  the  rent  is 
fully  paid;  that  defendant  settled  and  paid  for  the  use 
of  said  barn;  that  ehe  never  agreed  to  pay  anything  for 
the  water  supplied  to  the  premises,  and  is  not,  therefore, 
liable  on  that  account  Defendant  also  sets  up  a 
counterclaim  for  board  and  lodging  furnished  plaintiff 
in  the  sum  of  forty  dollars  and  fifty  cents.  To  the 
counterclaim  there  is  a  reply.  The  iesues  were  sub- 
mitted to  a  jury.  There  was  a  verdict  for  defendant. 
Prom  the  judgment  entered  thereon  the  plaintiff 
appeals. — Reversed. 

Rose  &  Henderson  for  appellant. 

Russell  &  Tolliver  and  /.  D.  &  R.  G.  Howard  for 
appellee. 

Waterman,  J. — A  number  of  errors  are  assigned 
based  upon  the  instructions  and  upon  the  rulings  of  the 
court  on  the  admission  of  testimony.  The  judgment 
entry  itself  is  attacked  as  having  been  recorded  on  Sun- 
day. We  need  concern  ourselves,  however,  only  with 
the  action  of  the  court  upon  one  of  the  issues  tendered. 
It  is  very  unlikely  that  any  other  of  the  matters  com- 
plained of  can  arise  on  the  new  trial  which  we  find 
must  be  had. 
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n.  The  building  leased  by  defendant  was  a  hotel, 
and  it  was  piped  for  city  water.  The  lease  did  not 
require  the  landlord  to  furnish  water  for  the  building. 
After  defendant  took  poeseseion,  she  used  the  city 
water,  and  it  was  charged  against  the  property.  Plain- 
tiff introduced  evidence  tending  to  show  that  defendant 
ix?queeted  him  to  pay  the  bills  for  the  water,  and  prom- 
ised if  he  would  do  so  that  she  would  repay  him  the 
amount;  that  he  did  on  several  occasions  pay  said  bills; 
and  that  defendant  has  refused  to  reimburse  him  there- 
for. The  amount  so  claimed  to  have  been  paid  is  one 
of  the  matters  sued  for,  and  it  was  taken  from  the  jury 
by  the  trial  court  in  these  words:  "Gentlemen  of  the 
jury,  on  the  claim  of  plaintiff  on  what  is  herein  and  in 
this  called  the  ^Water  Claim,'  you  are  instructed  that 
same  is  not  a  proper  claim  against  defendant,  and  you 
will  not  take  the  same  into  consideration.  This  is  the 
claim  of  plaintiff  for  water  claim  of  $38.42,  and  must 
not  be  considered  by  you."  To  this  action  of  the  court 
exception  was  duly  taken.  The  plaintiff  had  testified, 
•as  we  have  said,  that  he  paid  this  amount  for  water  at 
the  request  of  defendant  and  on  her  express  promise  to 
repay  him.  We  cannot  understand  on  what  theory  this 
issue  was  taken  from  the  jury.  Certainly  the  lessor  was 
under  no  more  obligation  to  pay  for  the  water  used  by 
his  tenant  because  the  house  was  piped  for  city  water 
than  he  would  have  been  to  pay  for  gas  used  because 
there  were  fittings  in  the  building.  We  think  this 
matter  should  have  gone  to  the  jury.  For  the  error  in 
this  ruling  the  judgment  will  be  reversed. 


The  Alpha  Checkrower  Company,  Appellant,  v.  David     105  537 
Bradley  &  Company.  lis  nil 


Warranty:    breach:    Damages.    Where  machines  are  purchased  of 
a  manufacturer  by  a  dealer,  prospective  prolits  are  not  a  correct 
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measure  of  damages  resulting  from  a  breach  of  the  warranty  that 
1  the  machines  were  well  made;  but,  if  the  dealer  has  not  made  a 
seasonable  tender  of  the  machines,  his  damages  are  the  difference 
between  the  value  of  the  machines  as  warranted  and  their  actual 
value,  to  which  he  may  add  any  expense  necessarily  incurred 
because  of  the  breach  of  warranty. 

Breach:  Evidence.  Evidence  that  corn  cutters  purchased  by  a  gen- 
eral agent  for  the  sale  thereof  were  returned  by  purchasers  from 
1  him  because  they  would  not  do  the  work  intend^  and  that  because 
8  of  the  defects  therein  such  agent  was  unable  to  sell  the  same,  is 
admissibleas  tending  to  show  the  breach  of  a  warranty  that  they 
were  well  made  and  finished,  although  it  is  not  conclusive  as  to 
such  breach. 

Tendek.    a  tender  back  of  machines  purchased  under  a  warranty  for 
1-4-5  breach  of  such  warranty  must  be  made  within  a  reasonable  time. 

Fielding.    Therefore  a  counter  claim  setting  up  the  purchase  and 
receipt  of  certain  machines  under  a  warranty,  the  breach  of  the 
1    warranty,  that  relying  on  the  contracts  defendants  incurred  cer- 
tain expenses,  that  by  the  breach  he  was  deprived  of  a  specific 
4    profit  which  he  would  have  made  on  a  resale  of  the  machine,  and 
that  he  is  damaged  in  a  specified  amount,  -  does  not  state  a  cause 
of  action. 
Implied  warranty.    A  warranty  that  corn  cutters  are  fit  for  the 
1    purpose  for  which  they  are  intended  will  be  implied,  if  not 

6  expressed,  where  the  sale  is  made  under  a  warranty  that  they  are 
"well  made  and  finished." 

Contract:    sale  or  agen^cy.     A  contract  by  the  manufacturer  of 

1  corn  cutters  appointing  a  specified  person  as  general  western 

2  agent  for  the  exclusive  sale  of  the  corn  cutter  and  providing  for 
his  payment  of  a  specified  amount  for  each,  subject  to  a  discount 
for  cash  within  thirty  days,  is  a  contract  of  sale  and  not  of  agency. 

Appeal:    trial  to  court:    Motion  for  vew  trial.     In  a  trial  by  the 
court  the  controlling  question  is  the  sufficiency  of  the  evidence, 

7  and  the  judgment  is  a  direct  ruling  upon  that  question.  Hence,  the 
sufficiency  of  the  evidence  may  be  reviewed  on  appeal,  though  no 
motion  for  new  trial  was  made. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W. 
Maoy,  Judge. 

Wednesday,  May  18,  1898. 

Action  to  recover  two  thousand,  five  hundred  dal- 
lare  balance  claimed  to  be  due  for  one  hundred  and 


May  1898]      Checkrower  Co.  v.  Bradley  &  Co.  539 

ninety-six  "Better  Way  corncutters/'  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant under  a  written  contract  set  out  in  the  petition. 
The  defendants  answered,  admitting  the  execution  of 
the  written  contract  set  out,  the  receipt  of  the  corncut- 
ters,  and.  denying  every  other  allegation  in  the  petition. 
For  further  defense,  the  defendant  alleges  that  the 
comcutters  were  not  well  made  nor  well  finished,  and 
were  of  defective  workmanship,  and  wholly  unfit  for 

the  purpose  of  cutting  com.    He  further  allegep» 
1  as   follows:     "That   the   machines   which    the 

defendant  received  of  the  plaintiff,  and  placed 
upon  the  market,  were  returned  by  purchasers,  because 
the  said  maehines  would  not  do  the  work  for  which  they 
were  intended."  "(6)  That  the  defendant  did  all  in  its 
power  to  put  said  machines  upon  the  market  and  sell 
the  same,  but,  because  of  the  imperfections  and  defects 
therein,  defendant  was  wholly  unable  to  sell  the  same, 
except  as  shown  in  statement  hereto  attached,  marked 
^Exhibit  A.'  ^\  Defendant  further  alleges  that  he  has 
on  hand  one  hundred  and  twenty-one  of  the  one  hun- 
dred and  ninety -six  corncutters  received  from  the  plain- 
tiff, and  has  so  advised  the  plaintiff,  "and  has  tendered 
same  to  the  plaintiff,  but  plaintiff  has  refused  to  receive 
or  accept  the  same.'^  The  defendant,  by  way  of  counter- 
claim, alleges  the  execution  of  said  contract;  that  rely- 
ing thereon,  "and  acting  as  the  agent  herein,  as  set 
forth  in  said  contract,''  defendant  did,  at  great  cost 
and  expense,  proceed  to  dispose  of  said  comcutters; 
that  "they  were  not  well  made,  nor  of  good  material, 
nor  properly  finished,  and  failed  absolutely  to  do  the 
work  for  which  they  were  made";  that  "defendant  was 
unable  to  sell  but  very  few  of  the  s-ame,  and  a  portion 
of  those  it  did  sell  were  returned  to  it  by  the  purchasers, 
becau.^  said  machines  could  not  do  the  work  repre- 
sented''; that,  under  said  contract,  defendant  was  to 
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iiave  a  profit  of  five  dollars;  that,  if  said  machines  had 
been  as  represented,  plaintiff  would  have  been  able  to 
have  sold  the  same,  and  made  a  profit  thereon  of  nine 
hundred  and  eighty  dollars,  and  that  defendant  has 
been  damaged  in  the  sum  of  one  thousand  dollars,  for 
which  judgment  is  asked.  Plaintiff  moved  to  strike 
the  parts  of  the  answer  and  the  part  of  the  counterclaim 
quoted  above,  which  motion  was  oveiTuIed ;  wliereupon 
plaintiff  replied  to  the  answer,  and  answered  the 
counterclaim,  denying  that  the  corneutters  were  defect- 
ive or  wholly  unfit  for  the  purposes  of  corn  cutting,  also 
denying  that  the  machines  placed  upon  the  market  by 
defendant  were  returned*  by  purchaseiK  because  they 
would  not  do  the  work  foi*  which  they  were  intended, 
and  alleging  that  said  machines  were  doing  the  work 
for  which  they  were  intended;  denying  that  defendant 
did  all  in  its  power  to  sell  -said  machines,  and  were  pre- 
vented by  imperfections  therein;  denying  that  defend- 
ant has  on  hand  the  number  of  corncutters  named  in 
the  answer,  and  denying  that  defendant  has  made  a 
tender  to  plaintiff  of  said  number,  or  of  any  number; 
further  denying  that  defendant  was  the  agent  of  plain- 
tiff for  the  sale  of  said  corncutters ;  denying  that  defend- 
ant, at  great  cost  or  expense,  or  otherwis.e,  proceeded 
to  dispose  of  the  corncutters;  denjing  that  the  corn- 
cutters  were  not  well  made,  or  that  they  failed  to  do 
the  work  for  which  they  were  intended;  also  denying 
that  defendant  was  to  have  a  profit  of  five  dollars  each, 
or  that  the  contract  fixes  what  the  profit  to  said  defend- 
ant should  be;  and  denying  that  it  has  been  damaged 
in  any  sum.  Defendant,  for  amendment  to  its  counter- 
claim, alleges  that,  under  the  contract  j^iid  corncutters 
were  to  be  shipped  "nicely  packed  and  bundled  or  cratea 
in  knocked-down  condition,  and  ready  for  local  ship- 
ment"; that  they  were  shipped  loose,  improperly 
packed,  and  the  parts  unprotected,    riaiutiff,  in  reply, 
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denied  each  and  every  allegation  in  said  amendment. 
The  case  was  tried  to  the  court,  and  the  court  held  that 
the  burden  was  upon  the  defendant  Judgment  was 
rendered  that  the  plaintiff  was  entitled  to  have 
delivered  to  it  at  the  warehouse  of  the  defendant  in  the 
city  of  Council  Bluflfe,  Iowa,  the  one  hundred  and 
twenty-one  Better  Way  corncuttens  which  defendant 
then  hiad  in  its  possesion,  and  the  defendant  was 
directed  to  deliver  the  same  at  said  warehouse  upon 
demand  of  the  plaintiff.  Judgment  was  rendered  in 
favor  of  the  defendant  against  the  plaintiff,  for  costs. 
Plaintiff  appeals. — Reversed. 

Mahoney  &  Smyth  and  /.  M.  Galvin  for  appellant. 

Wright  &  Baldwin  for  appellee. 

Given,  J. — I.  Plaintiff  brings  this  action  against 
the  defendant,  as  purchaser  of  the  comcutters  under 
this  contract.  Defendant  contends  that  he  received  the 
com  cutters  as  agent  for  plaintiff,  but  insists  that,  as 
to  this  case,  it  is  immaterial  whether  he  received  them 
an  agent  or  purchaser.  We  think  the  questions  dis- 
cussed involve  a  construction  of  the  contract  in 
2  this  respect    The  contract,  after  designating  the 

plaintiff  as  party  of  the  first  part,  and  defendant 
as  party  of  the  second  part,  provides  as  follows:  "That 
for  one  dollar  in  hand  paid,  and  other  valuable  con- 
siderations, receipt  of  which  is  hereby  acknowledged, 
said  first  party  does  hereby  appoint  said  second  party  to 
be  their  general  Western  agents  for  the  exclusive  sale 
of  the  Better  Way  ear  corncutter,  Harry  Willitts' 
patent,  made  by  said  first  party,  in  all  the  territory 
worked  by  said  secx>nd  party,  from  their  warehouse  in 
Council  Bluffs,  Iowa,  and  described  as  follows:  The 
four  western  tiers  of  counties  in  Iowa,  from  south  to 
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north,  that  part  of  South  Dakota  south  of  a  line  parellel 
with  the  line  between  Iowa  and  Minnesota  from  east  to 
west,  eastern  Wyoming,  all  of  Colorado  north  of  the 
south  line  of  Arapahoe  county,  and  all  of  Nebraska,  for 
the  period  of  one  year  from  the  date  of  this  contract. 
Prices  and  terms  shall  be  as  follows :  For  above-named 
comcutters,  nicely  packed,  and  bundled  or  crated  in 
knocked-down  condition,  ready  for  local  shipment,  deliv- 
ered f.  o.  b.  cars  at  warehouse  of  said  second  party  in 
Council  Bluffs,  |15  each,  on  four  months'  time,  subject 
to  a  discount  of  5  per  cent,  for  cash  within  thirty  days 
from  receipt  and  checking  of  the  goods.  In  considera- 
tion of  the  above-named  price  and  terms,  and  for  the 
further  consideration  that  said  first  party  agrees  to  send 
their  representative,  Mr.  Graham,  immediately  into  the 
territory  above  named,  and  take  orders  on  bona  fide 
sales  of  50  cutters  at  |20  each,  delivered  at  warehouse 
of  said  second  party  in  Council  Bluffs,  said  second  party 
does  place  an  order  for  one  car  load  of  cutters,  not  to 
exceed  100;  and  further  agrees  to  canvass  said  territory 
faithfully  with  their  travelers,  and  to  rush  the  sale  of 
said  cutters  as  hard  as  possible;  and  further  agrees  to 
distribute  all  the  printed  matter  said  fij'st  party  will 
furnish,  which  shall  be  a  liberal  supply;  and  first  party 
also  agrees  to  furnish  electrotypes  of  machines  so  that 
second  party  may  get  up  circulars  of  their  own.  It  is 
further  agreed  by  first  party  to  allow  said  second  party 
to  advertise  said  machine  in  the  Council  Bluffs  and 
Omaha  Implement  World,  a  paper  published  in  Omaha, 
to  the  amount  of  $50,  at  their  expense,  and  said  second 
party  will  spend  a  like  amount.  It  is  further  agreed  by 
party  of  the  first  part  to  fill  promptly  all  orders  of  said 
second  party  for  as  many  machines  as  they  are  able  to 
sell  during  the  life  of  this  contract,  and  said  second 
party  shall  have  the  privilege  of  renewing  this  contract 
for  a  period  of  five  additional  years^  at  prices  and  terms 
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to  be  agreed  upon  at  the  eloee  of  the  first  year.  Bsdd. 
fliBt  party  warrant  their  machines  to  be  well  made  and 
finished,  and  will  replace  free  of  charge  any  and  all 
parts  that  fail  from  defective  workmanship  or  material, 
ajid  will  carry  a  full  line  of  repairs  in  the  hands  of  said 
second  party,  and  for  all  sold  they  shall  settle  for  at  the 
close  of  year,  less  a  discount  of  50  per  cent,  from  their 
list  prices.  It  is  further  agreed  that  the  sale®  made  by 
Mr.  Graham  of  fifty  machines  shall  be  to  parties  of  good 
financial  standing,  such  as  David  Bradley  &  C5o.  will 
accept,  and  prices  and  terms  shall  be  as  favorable  to 
second  party  as  those  named  in  Exhibit  A,  hereto 
attached." 

This  contract  is  with  reference  to  a  comcutter, 
"Willitts^  patent,  made  by  said  first  party."  We  may 
presume  from  thas  that  the  plaintiff  had  the  sale  right  to 
sell  this  machine  in  the  territory  designated,  and  there- 
fore conclude  that  the  provision  appointing  defendant 
"general  Western  agents  for  the  exclusive  sale  of  the 
comcutter''  is  equivalent  to  an  agreement  that  author- 
ity will  not  be  given  to  any  other  than  the  defendant  to 
sell  in  that  territory.  The  prices  and  terms  of  payment 
preclude  the  idea  of  agency.  Def enda  nt  is  to  pay  fifteen 
dollars  each  on  four  months'  time,  subject  to  a  discount 
of  five  per  cent  for  cash  within  thirty  days  from  receipt 
and  checking  of  the  goods.  We  think  this  provision 
made  the  goods  the  property  of  the  defendant  immedi- 
ately upon  delivery.  There  is  nothing  in  the  contract 
that  defendant  was  to  sell  in  the  name  of  the  plaintiff, 
nor  that  the  title  to  the  corncutters  should  remain  in 
tlio  plaintiff,  and  the  warranty  indicates  that  an  agency 
Avas  not  contemplated.  In  Mack  i\  Tobacco  Co.,  48 
Xeb,  397  (67  N.  W.  Rep.  174),  the  agreement  provided 
Ihat  the  merchant  was  appointed  agent  of  the  manu  . 
facturer  to  sell  its  tobacco  at  such  prices  as  it  might 
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direct.  The  merchant  was  to  be  paid  a  certain  commis- 
sion on  sales  made  at  the  prices  fixed  by  the  manufac- 
turer, but,  if  he  sold  for  less  he  was  to  have  no  commis- 
sion. The  merchant  guaranteed  the  payment  of  all 
tobacco  shipped  him  by  the  manufacturer.  He  was  to 
execute  and  deliver  his  promissory  note,  due  in  sixty 
days,  for  all  tobacco  furnished.  This  was  held  not  to  be 
a  contract  of  agency  for  the  sale  of  the  goods  on  commis- 
sion, but  a  contract  of  sale,  and  that  tobacco  furnished 
the  merchant  under  this  contract  upon  his  giving  his 
notes  therefor  became  his  property.  A  number  of  case.^ 
are  cited  in  that  opinion  which  support  our  conclusion 
that  this  is  not  a  contract  of  agency,  and  that  defend- 
ant took  the  comcutters  as  purchaser. 

II.     By    the    contract,    plaintiff    warrants    the 
machines  "to  be  well  made  and  finished,"  and  the 
defense  is  that  they  were  not  as  warranted,  and  were 
wholly  unfit  for  the  purpose  of  cutting  corn. 
3  Now,  while  it  is  true  that  the  mere  facts  that 

machines  were  returned  by  purchasers  because 
th*ey  would  not  do  the  w^ork  for  which  they  were 
intended,  and  that,  because  of  their  defects,  defendant 
was  unable  to  sell  the  same,  would  not  of  themselves 
show  a  breach  of  the  warranty,  we  think  that  such  facts 
were  admissible  as  having  that  tendency.  Therefore, 
there  was  no  error  in  overruling  plaintiff's  motion  to 
strike  from  the  answer.  The  same  is  true  of  the  defend- 
ant's alleged  inability  to  sell  because  of  defects  in  the 
machines,  as  a  ground  for  recovery  under  the  counter- 
claim. We  think  plaintiff  was  not  prejudiced  by  the 
overruling  of  the  motion  to  strike. 

III.  Plaintiff's  next  contention  is  that  the  answer 
does  not  state  a  defense,  nor  the  counterclaim  a  cause 
of  action.  The  answer  admits  the  receipt  of  the  one 
hundred  and  ninety-six  machines  under  the  contract, 
and,  as  we  have  seen,  they  were  received  by  defendant 
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SB  purchaser,  at  the  agreed  price  of  fifteen  dollars  for 

each  machine.   The  defense  is  a  breach  of  the  warranty, 

and  that  defendant  tendered  back  one  hundred  and 

twenty-one  of  the  machines  received.    It  is  not 

4  alleged  that  this  tender  was  made  within  a 
reasonable  time,  nor  is  it  stated  when  it  was 

made.  The  authorities  are  uniform  in  holding  that  a 
tender  must  be  made  within  a  reasonable  time,  to  be 
available.  The  answer  evidently  omits  an  essential  ele- 
ment of  an  effective  tender  in  failing  to  show  that  it 
was  made  within  a  reasonable  time.  Thus  viewed,  the 
only  defense  set  up  in  the  answer  is  a  breach  of  the 
warranty,  and  therefore  we  think  the  court  erred  in 
rendering  judgment  for  the  return  of  the  one  hundred 
and  twenty-one  machines. 

Plaintiff  contends  that  a  cause  of  action  is  not 
stated  in  the  counterclaim.  It  shows  the  written  con- 
tract containing  the  warranty;  the  receipt  of  the  one 
hundred  and  ninety-six  machines;  the  breach  of  the 
warranty;  that,  relying  upon  the  contract,  defendant 
incurred  certain  expenses;  that  by  the  breach  he  is 
deprived  of  a  profit  of  five  dollars  each  which  he  would 
have  made  in  the  sale  of  the  machines;  and  that  he  is 
damaged  one  thousand  dollars.  This  counterclaim  isi 
evidently  based  upon  the  assumption  that  defendant 
was  acting  as  agent  of  the  plaintiff,  but,  as  we  have 
seen,  he  was  a  purchaser  of  the  machines.    As 

5  a  purchaser  his  remedy  for  a  breach  of  the  war- 
ranty, in  the  absence  of  a  tender  within  a  reason- 
able time,  is  the  difference  in  the  value  of  the  machines 
as  warranted  and  as  they  were,  and  expense  necessarily 
incurred  as  a  direct  consequence  of  a  breach  of  the  war- 
ranty. The  contract  does  not  fix  a  profit  of  five  dollars 
each  as  a  measure  of  damages  that  should  follow  a 
breach  of  the  warranty,  and  prospective  profits  are  not 
a  correct  measure  of  defendant's  damage.    It  does  not 

Vol.  105  la— 35 
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directly  appear  whether  or  not  the  court  allowed  aay- 
thing  on  the  counterclaim,  but,  as  the  pleadings  show 
that  plaintiff  was  entitled  to  recover  some  amount  on 
account  of  the  machines  retained,  and  tendered 
back,  we  assume  that  the  court  must  have  allowed  some 
amount  on  the  counterclaim.  Treating  the  defendant 
as  a  purchaser,  we  think  the  counterclaim  does  not  state 
a  cause  of  action,  and  that  it  was  error  to  allow  the 
defendant  anything  thereon. 

IV.  Plaintiff  contends  that  there  was  no  breadi 
of  the  warranty,  for  that  the  warranty  was  that  the 
machines  were  "well  made  and  finished."  The  contract 
was  made  after  inspection  of  a  sample  machine,  and 
plaintiff  inrists  that,  if  the  machines  furnished  were 
made  and  finished  as  this  sample  was  made  and  finished, 
there  was  no  breach  of  the  warranty,  and  insists  that 
the  evidence  so  shows.  The  warranty  expressed  is  not 
that  the  cutters  were  made  and  finished  as  per  sample, 

but  that  they  were  well  made  and  finished.  If 
6  it  should  be  said  that  this  is  not  a  warranty  that 

the  cutters  were  fit  for  the  purpose  for  which  they 
were  intended,  we  think  that  such  a  warranty  must  be 
implied.  In  Blackmore  v.  Faii^hankSy  Morse  &  Co.y  79 
Iowa,  289,  this  court  said  as  follows:  "The  rule  in 
regard  to  an  implied  warranty  of  quality  has  been 
stated  as  follows:  *So  far  as  an  ascertained  specific 
chattel,  already  existing,  and  which  the  buyer  has 
inspected,  is  concerned,  the  rule  of  caveat  emptor 
admits  of  no  exception  by  implied  warranty  of  quality. 
But,  where  a  chattel  is  to  be  made  or  supplied  to  the 
order  of  the  purchaser,  there  is  an  implied  warranty 
that  it  is  reasonably  fit  for  the  purpose  for  which  it  is 
ordinarily  used,  or  that  it  is  fit  for  the  special  purpose 
intended  by  the  buyer,  if  that  purpose  be  communicated 
to  the  vendor  when  the  order  is  given.'  2  Benjamin, 
Sales,  section  966.     Bee,  also,   King  v.  Goftsrhafk,  21 
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Iowa,  513.  In  this  case,  plaintiflf  had  not  inspected  thf 
property  ordered,  and  had  no  opportunity  to  do  so,  when 
the  order  was  given.  On  the  other  hand,  defendant 
knew  the  use  for  which  the  property  was  intended. 
Therefore,  unless  excluded  by  the  terms  of  the  order, 
there  was  an  implied  warranty  that  the  property  was  fit 
for  the  desired  use,  and  that  it  was  in  merchantable 
condition.  Appellant  contends  that  the  order,  in  effect, 
contains  an  express  warranty  that  the  property  shall  be 
in  good  order;  hence  that  implied  warranties  must  be 
excluded.  It  is  true  that,  as  a  general  rule,  no  warranty 
will  be  implied  where  the  parties  have  expressed  in 
words  the  warranty  by  which  they  mean  to  be  bound 
(2  Benjamin,  Sales,  section  1002);  but  the  rule  does  not 
extend  to  the  exclusion  of  warranties  implied  by  law, 
where  they  are  not  excluded  by  the  terms  of  the  con- 
tract. Thus,  an  express  warranty  of  title  does  not 
exclude  an  implied  warranty  of  quality," — citing  cases. 
It  is  further  said:  "A  warranty  will  not  be  implied 
in  conflict  with  the  expressed  terms  of  the  agreement; 
but  there  is  no  conflict  of  that  kind  in  this  case."  The 
same  is  true  of  the  case  at  bar,  and  we  think  that  it 
should  be  implied  if  it  is  not  expressed,  that  the  cutters 
were  reasonably  flt  for  the  purpose  for  which  they  were 
intended. 

Counsel  discuss  at  some  length  the  competency 
and  sufficiency  of  the  evidence  to  sustain  the  judgment, 
especially  upon  the  question  of  defendant  s  damages. 

Defendant  insists  that,  as  there  was  no  motion 
7  for  a  new  trial,  the  question  of  the  sufficiency 

of  the  evidence  was  not  brought  to  the  attention 
of  the  trial  court,  and  therefore  cannot  be  reviewed  on 
appeal.  The  trial  being  to  the  court,  the  controlling 
question  was  the  sufficiency  of  the  evidence,  and  in  the 
judgment  we  have  a  direct  ruling  of  the  court  upon  that 
question.    Had  the  trial  been  to  a  jury,  it  would  have 
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been  otherwise.  What  we  have  said  indicates  our  views 
upon  the  measure  of  damages  and  the  competency  of 
testimony  to  support  the  claim,  and  as,  for  reasons 
already  stated,  a  re-trial  may  follow,  we  will  not  discuss 
the  evidence  nor  pass  upon  its  sufficiency.  A&  we  view 
the  contract  and  the  case  under  it,  the  defendant  is  sued 
as  purchaser  of  the  machines,  and  as  purchaser  defends, 
upon  the  ground  of  a  breach  of  the  warranty,  and  for 
that  breach  asks  damages.  For  the  errors  pointed  out, 
the  judgment  of  the  district  court  is  rbvbesbd. 
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^r^      The  Benton  County  Savings  Bank  of  Norway  v.  Bod- 

DioKBB,  et  al. 

ds:  wrongful  delivbrt:  IfoUce  to  obligee.  Where  a  bond 
was  delivered  by  the  priacipal  in  violation  of  a  condition  on  which 
it  was  signed  by  the  sureties,  the  obligee  may  nevertheless  recover 
thereon,  if  he  shoves  that  he  was  ignorant  of  the  conditions  on 
which  the  sureties  signed,  and  that  he  cook  the  bond  in  good  faith, 
and  for  sufficient  consideration. 
Daniels  v.  Gower,  54  Iowa,  319,  overruled. 

Same.  It  is  error  to  charge  that  the  obligee  of  a  bond  may  recover 
thereon  unless  he  has  express  notice  that  the  bond  is  being  deliv- 

10  ered  in  violation  of  a  condition  upon  which  a  surety  signed  it.  It 
was  sufficient  notice  if  obligee  had  knowledge  of  such  facts  as 
would  have  caused  a  person  of  reasonable  prudence  to  investigate 
and  discover  that  the  delivery  was  not  authorized. 

Construction  op:    Future  debts.    A  bond  recited  that  its  purpose^ 
1    was  to  fully  indemnify  the  obligee  from  the  failure  of  the  princi- 

6  pals  "to  pay  their  indebtedness  no  v  owing  (or  which  may  be  con- 

7  tracted  hereafter)."  Held,  that  the  bond  besides  renewals  of  exist- 

8  ing  indebledness,  covered  future  indebtedness,  notwithstanding  a 
recital  that  the  condition  of  the  bond  was  that  the  principals 
"shall  pay  the  full  amount  of  their  indebtedness." 

Same,  A  bond  in  the  sum  of  five  thousand  dollars  given  to  secure 
1-6  future  indebtedness,  does  not  limit  the  indebtedness  the  principal 
7-8  may  incur,  but  only  the  amount  which  the  bond  should  secure. 

Consideration.    Where  a  bond  was  given  to  secure  future  as  well  as 

present  indebtedness,  and  new  debts  were  afterwards  contracted, 

7    and  old  one^  extended,  there  is  a  consideration  to  support  it, 
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although,  when  it  was  given,  the  debts  amounted  to  more  than  the 
amount  of  the  bond. 

Sayings  Banks:    loans:    Construction  of  statute.    Acts,  Fifteenth 
9    General  Assembly,  chapter  60,  section  18,  provides  that  the  total 

liabilities  to  a  savings  bank  for  money  borrowed  of  it  shall  at  no 

time  exceed  twenty  per  cent  of  the  capital  stock  actually  paid  in. 

Held, 
a  This  provision  is  simply  a  rule  to  govern  the  savings  bank  and  if 

does  not  make  a  larger  loan  void. 
b   A  bond  which  agrees  to  indemnify  such  bank  against  the  failure 

of  a  debtor  to  pay  present  and  future  indebtedness^  is  not  within 

the  statute.  Indebtedness  may  include  more  than  borrow  id  money, 
0    Where  the  debt  secured  by  bond  may  be  enforced  against  the 

debtor  and  the  bond  was  not  given  for  an  illegal  purpose,  the  bond 

may  be  enforced. 

Principal  and  Surety:    fraud   of  obliges .     Where  the   surety 

inquires  of  the  creditor  respecting  the  principal  for  information 

5    the  creditor  may  properly  give,  and  the  creditor  withholds  the 

same  without  sufficient  cause,  or  misleads  the  surety,  the  creditor 

should  suffer  the  loss  thereby  occasioned. 

Appeal  from  Benton  District  Court. — Hon.  0.  Caswell, 

Judge, 

Thursday,  May  19,  1898. 

Action  at  law  on  a  bond  given  to  secure  the  pay- 
ment of  money.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  far  the  plaintiflE.  The  defendants  appeal. 
— Reversed. 

Heins  (b  Heins  for  appellants. 
Tom.  H.  Milner  for  appellee. 

Robinson,  J. — In  January,  1881,  the  plaintiff  was 
organized  aa  a  corporation  by  virtue  of  chapter  60  of  the 
Acts  of  the  Fifteenth  General  Assembly,  for  the  pur- 
pose of  transacting  business  as  a  savings  bank  at  Nor- 
way, in  Benton  county.  Its  capital  stock,  at  first  but 
ten  thousand  dollars,  was,  in  the  year  1887,  increased 
to  fifteen  thous^md  dollars.    The  firm  of  G.  A.  Miller  8^ 
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Sons  wae  engaged  at  Norway  in  ©elling  coal,  lumber, 
and  agricultural  implements,  and  borrowed-  money  of 
the  plaintiff.  In  the  first  part  of  the  year  1891  the  firm 
was  indebted  to  the  plaintiff  to  the  amount  of  about  six 
thousand  dollars^  and  upon  the  demand  of  the  plaintiff 
executed  and  delivered  to  it  the  instrument  in  suit,  of 

which  the  following  is  a  copy:  "Know  all 
1  men  by  these  presents  that  we,   G.  A.    Miller 

&  Sons,  as  principals  and  Joseph  Boddicker 
and  V.  A.  Thoman,  as  sureties,  of  Benton  county, 
Iowa,  are  held  and  firmly  bound  unto  the  Benton 
C5ounty  Savings  Bank  of  Norway,  Benton  county, 
Iowa,  in  the  sum  of  five  thousand  (f5,000)  dol- 
lars, to  be  paid  to  the  said  Benton  CJounty  Savings  Bank 
or  its  assigns;  to  the  payment  of  which  we  bind  our- 
selves, and  each  of  us,  our  heirs  and  legal  representa- 
tives, firmly  by  these  presents.  It  is  the  intention  and 
purpose  of  this  instrument  or  obligation  to  fully  pro- 
tect and  indemnify  the  said  Benton  C5ounty  Savings 
Bank  or  its  assigns  against  any  and  all  losses  by  reason 
of  the  failure  of  the  said  G.  A.  Miller  &  Sons  to  pay  their 
indebtedness  now  owing  (or  which  may  be  contracted 
hereafter)  to  the  said  Benton  County  Savings  Bank. 
The  condition  of  the  above  obligation  is  such-  that,  if  the 
said  G.  A.  Miller  &  Sons  shall  pay  the  full  amount  of 
their  indebtedness  to  the  said  Benton  County  Savings 
Bank,  then  this  obligation  to  be  void  and  of  none  effect; 
otherwise  to  remain  in  full  force  and  virtue.  G.  A. 
Miller  &  Sons.  Joseph  Boddicker.  V.  A.  Thoman." 
On  the  thirty-first  day  of  January,  1896,  the  plaintiff 
commenced  this  action  against  the  firm  of  G.  A.  Miller 
&  Co.  and  its  members  to  recover  the  amount  due  on 
certain  promissory  notes,  and  against  the  sureties  to 
recover  the  amount  of  the  bond.  The  action  was  aided 
by  attachment  which  was  issued  against  the  property  of 
the  firm  and  its  members.    In  April,  1896,  judgment 
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was  rendered  against  all  the  defendants  excepting  the 
sureties  on  the  bond,  for  the  sum  of  fourteen  thousand, 
eix  hundred  and  twenty  dollars  and  fifty-five  cents,  an 
attorney's  fee,  and  costs,  and  a  special  execution  was 
ordered  against  certain  town  lots.  Thereafter,  by  order 
of  the  court,  a  separate  petition  setting  out  the  claims  of 
the  plaintiff  upon  the  bond  was  filed,  and  to  that  the 
sureties  Boddicker  and  Thoman  filed  an  answer.  The 
verdict  and  judgment  against  them  were  for  the  full 
amount  of  the  bond. 

I.  The  defendants  claim  that  each  of  them  signed 
the  bond  upon  the  express  condition  that  before  it 
should  be  delivered  and  take  effect  it  should  also  be 
signed  by  three  other  men  of  good  financial  responsi- 
bility; also  that  Boddicker  signed  the  bond  on  that  con- 
dition, and  notified  the  plaintiff  of  that  fact  before  the 
bond  was  delivered,  and  that  Thoman  signed  after  Bod-, 
dicker  did^  and  relying  upon  his  signature.  There 
2  was  evidence  which  tended  to  support  these 

claims.  The  court  charged  the  jui-y  that  the 
burden  was  on  the  defendants  to  show  that  the  plaintiff 
had  knowledge  or  notice  of  the  condition  on  which  the 
bond  was  signed,  if  it  was  signed  on  the  condition 
alleged,  before  it  was  delivered,  or  before  any  credits 
had  been  extended  or  benefits  conferred  by  virtue 
thereof;  and  of  that  portion  of  the  charge  the  appellants 
complain.  The  answer  alleges  that  the  plaintiff  had 
the  knowledge  or  notice  specified  before  the  bond  wajs 
delivered,  but  the  appellants  insist  that  upon  proof  of 
the  fact  that  the  bond  was  executed  on  the  condition 
stated  a  presumption  that  the  plaintiff  took  the  bond 
with  knowledge  of  the  condition  was  created,  and  that 
the  burden  of  rebutting  that  presumption,  and  showing 
that  the  bond  was  taken  in  good  faith,  was  upon  the 
plaintiff.  It  is  a  rule  of  general  application  that  the 
holder  of  negotiable  paper  which  is  payable  to  bearer  or 
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is  endonsed  in  blank  is  presumed  to  be  ite  bona  fide 
owner,  but  that,  when  fraud  or  other  illegality  in  the 
inception  of  the  paper  is  shown,  the  burden  is  shifted  to 
the  holder  to  show  that  he  acquired  and  holds  it  in  good 
faith.  Bank  i\  Barber,  56  Iowa,  559,  and  authorities 
therein  cited;  5anA:  of  Motitrose  t\  Anderson  Bros.  Min. 
&  Ry.  Co,,  65  Iowa,  692,  701;  Lane  v.  Krekle,  22  Iowa, 
399;  Bank  v.  Schloesser,  101  Iowa,  571;  Batik  v.  Holan, 
63  Minn.  525  (65  N.  W.  Rep.  952);  Bank  v.  Richter,  55 
Minn.  362  (57N.W.  Rep.  61};1  Am.  &  Eng.  Enc.  Law 
(2ded.),  369;  Tiedeman  Commercial  Paper,  section  303. 
And  when  an  alteration  in  an  indorser's  contract  is 
shown  the  burden  is  on  the  holder  of  the  note  to  show 
the  sufficiency  of  the  indorsement.  Robinson  r.  Reed, 
46  Iowa,  219.  The  rule  of  these  cases  applies,  notwith- 
standing the  fact  that  in  actions  by  persons  not  payees 
of  such  paper  it  is  necessary  to  plead  in  defense  that  the 
plaintiffs  are  not  good-faith  holders  of  the  paper  in  suit. 
Lane  v.  Krekle,  supra;  Sillyman  v.  King,S6  Iowa,  207, 
214.  These  rules  have  been  applied  to  purchasers  of 
real  property  whose  titles  were  assailed.  Rush  v. 
Mitchell,  71  Iowa,  333;  Gardner  v.  Early,  72  Iowa,  518; 
Merrill  v,  Tobin,  82  Iowa,  529;  Sillyman  v.  King,  supra. 
In  this  csise  there  has  not  been  any  transfer  of  the  instru- 
ment alleged  to  have  been  wrongfully  delivered,  and  it 
is  not  a  negotiable  instrument.  Therefore,  the  rules 
which  protect  the  bona  fide  owners  of  negotiable  instru- 
ments are  not  in  all  respects  applicable.  We 
3  cannot,  however,   assent  to   the  claim   of  the 

defendants  that,  if  the  bond  in  suit  was  delivered 
in  violation  of  an  agreement  to  the  effect  that  it  should 
not  be  delivei^  until  three  additional  sureties  should 
sign  it,  no  recovery  can  be  had  thereon,  even  though  the 
plaintiff  took  it  without  knowledge  or  notice  of  the 
4igreement.  The  case  of  Johnston  r.  Cole,  102  Iowa,  109, 
involved  the  validity  of  a  contractor's  bond,  on  which 
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recovery  wae  sought  againfit  a  surety  named  Cole.  He 
pleaded  as  a  defense  that  the  bond  was  not  to  be  deliv- 
ered unless  it  should  be  signed  by  another  surety,  and 
the  jury  found  si>ecially  that  he  did  not  deliver  the 
bond  nor  authorize  its  delivery  without  the  signature 
of  another  surety.  We  held,  under  the  issues  tendered' 
and  the  special  finding,  that  the  invalidity  of  the  bond 
had  been  established,  and  called  attention  to  the  fact 
that  the  issues  did  not  bring  in  question  the  legal  effect 
of  the  delivery  made;  and  that  the  answer  pleaded  an 
affirmative  defense,  the  sufficiency  of  which  was  not  in 
any  manner  questioned.  Whether  the  bona  fide  holder 
of  such  a  bond  might,  in  any  event,  be  entitled  to  recover 
upon  it  as  against  the  surety  who  had  not  authorized  its 
delivery,  and  upon  whom  rested  the  burden  of  proof  as 
to  the  good  faith  of  the  holder,  were  questions  not 
decided  in  that  case.  In  Daniels  v.  Gower,  54  Iowa,  319, 
a  recovery  was  sought  against  the  sureties  on  a  non-ne- 
gotiable promissorj'  note.  Three  of  the  sureties  signed- 
the  note  when  it  was  in  the  hands  of  one  S^oUer,  with  the 
agreement  that  it  should  not  be  delivered  unless  the  sig- 
nature of  one  Blajok  should  be  obtained.  It  was  held 
that  if  Stoller  was  not  the  agent  of  the  plaintiff,  and  the 
note  was  delivered  without  the  knowledge  and  consent 
of  the  three  sureties,  in  violation  of  the  condition  upon 
which  it  had  been  placed  in  the  hands  of  Stoller,  the 
sureties  would  not  be  liable.  The  correctness  of  that 
decision  was  questioned  in  Taylor  County  v.  King,  73 
Iowa,  153,  and  the  fact  was  pointed  out  that  it  rested  in 
part  upon  the  supposed  authority  of  Pepper  v.  State,  22 
Ind.  399,  which  has  been  overruled  in  State  v.  Pepper, 
31  Ind.  76,  and  in  part  upon  the  case  of  Ayres  v.  Milroy, 
53  Mo.  516,  which  was  examined  and  questioned,  if  no^. 
distinguished,  in  State  r.  Potter,  63  Mo.  212.  The  case 
of  People  V.  Bostivick,  32  N.  Y.  445,  tends  to  sustain  the 
(loctrine  of  Daniels  v,  Gower^  but  was  questioned  i» 
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Russell  V.  Freer,  56  N.  Y.  67,  although  it  was  cited  in 
Whit  ford  V,  La  idler,  94  N.  Y.  145.  In  some  eases  a  dis- 
tinction has  been  suggested  between  official  bonds 
and  other  non-negotiable  instruments,  based  upon 
grounds  of  public  policy.  Carroll  County  v.  Buggies, 
69  Iowa,  269 ;  Taylor  Coimty  v.  King,  73  Iowa,  153.  But, 
although  there  are  a  few  authorities  which  support  the 
rule  of  Daniels  v.  Gower,  the  greater  number  do  not 
^^ Butler  V.  U,  S,,  21  Wall.  272;  Dair  v.  Same,  16  Wall. 
1;  White  v.  Duggan,  140  Mass.  18  (2  N.  E.  Rep.  110); 
Ordinary  v.  Thatcher,  41  N.  J.  Law,  403;  Quick  v.  Milli- 
gan,  108  Ind.  419  (9  N.  E.  Rep.  392);  Bussell  v.  Freer,  56 
k  Y.  67;  State  v.  Peck,  53  Me.  284;  State 
v.  Pepper,^!  Ind.  76;  McCormick  v.  Bay  City, 
23  Mich.  457;  Millett  v.  Parker,  2  Mete.  (Ky.),  608; 
State  V.  Potter,  63  Mo.  212,  and  cases  therein  cited; 
Cutler  V.  Boberfs,  7  Neb.  4;  Nash  v.  Ftigate,  32  Grat  595; 
Jordan  v.  Jordan,  10  Lea,  124;  Tidball  v.  Halley,4:8  Oal. 
613;  City  of  Chicago  r.  Gage,  95  111.  613.  The  ground 
upon  which  some  of  these  decisions  are  based  is  that, 
where  sureties  have  placed  in  the  hands  of  their  prin- 
cipal an  instrument  which  purportsi  to  be  valid  and 
complete,  they  are  estopped  to  assert,  as  against  an 
innocent  holder  for  value,  that  they  did  not  execute  it 
In  this  case,  if  the  testimony  for  the  plaintiff  be  credible, 
the  defendants  executed  what  purported  to  be  a  valid 
bond,  complete  excepting  that  the  names  of  the  sureties 

were  not  inserted,  and  intrusted  it  to  the  princi- 
4  pal.    He  delivered  it  wrongfully,  it  is  said,  but 

the  plaintiff  had  no  knowledge  of  that  fact,  nor 
of  any  circumistances  which  should  have  caused  it  to 
inquire  as  to  the  condition  on  which  the  bond  was 
signed.  We  do  not  think  that,  in  the  absence  of  such 
knowledge,  the  plaintiff  refrained  at  its  peril  from 
making  inquiry  as  to  the  signing  of  the  bond.  It  is  a 
rule  of  general  application  that  when  one  of  two  inijo- 
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cent  parties  must  suffer  loesi  it  should  fall  upon  the  one 
ivhoee  acts  caused  it.  Quick  v.  Milligan,  supra.  We 
reach  the  conclusion  that  the  doctrine  of  Daniels  v. 
Gower,  which  we  have  considered,  is  contrary  to  reason 
and  the  weight  of  authority,  and  so  far  as  the  case 
announces  tliat  doctrine  it  is  overruled.  If  it  be  shown  y" 
that  the  bond  was  delivered  by  the  principal  in  violation 
of  the  condition  on  which  it  was  signed  by  the  sureties, 
nevertheless  the  plaintiff  may  recover  if  it  show  that  it 
received  the  bond  in  good  faith,  fora  suflBeient  consider- 
ation, without  knowledge  or  notice  of  the  condition 
upon  which  the  defendants  signed  it. 

11.  The  defendants  state  that,  being  ignorant  of 
the  financial  standing  of  G.  A.  Miller  &  Sons,  they 
applied  to  the  plaintiff,  a  short  time  before  this  action 
was  commenced,  for  information,  and  were  then  assured 
by  the  plaintiff  that  the  firm  was  solvent,  and  in  good 
financial  condition;  that  the  plaintiff  knew  that  the 
statements  were  false;  that  the  defendants  believed 
them  to  be  true,  and  relied  upon  them,  and  in  conse- 
quence refrained  from  taking  measures  to  secure  them- 
selves which  they  would  have  taken  but  for  the  false 

representations  made  as  stated.    In  view  of  the 
5  fact  that  what  evidence  will  be  given  on  another 

trial  of  this  case  is  uncertain,  we  content  our- 
selves with  saying  on  this  branch  of  the  case  that  as  the 
contract  of  suretyship  is,  as  a  rule,  for  the  benefit  of  the 
creditor,  he  is,  in  dealing  with  the  surety,  to  observe 
the  utmost  good  faith,  and  if  he  fail  to  do  so,  without  a 
sufficient  excuse  for  his  neglect,  the  surety  will  be  dis- 
charged to  the  extent  to  which  he  suffers  by  reason  of 
the  lack  of  good  faith  on  the  part  of  the  creditor.  If  the 
surety  applies  to  the  creditor  for  information  respecting 
the  principal  which  the  creditor  has,  and  may  properly 
give,  but  which  he  withholds  without  sufficient  cause, 
•  or  if  he  knowingly  give  false  information,  he,  and  not 


656  Savings  Bank  v.  Boddickeb,  bt  al.      [105  Iowa 

the  surety  should  suffer  the  loes  occasioned  by  the 
'  wrong.  See  Bank  of  Monroe  v.  Anderson  Bros.  Min,  & 
Ry,  Co,,  65  Iowa,  692;  Rowley  v.  Jewett,  56  Iowa,  492; 
Auchampaugh  v.  Schmidt,  77  Iowa,  13;  Wolf  v.  Madden^ 
82  Iowa,  114;  Harris  v.  Brooks,  21  Pick.  195;  Brandt 
on  Suretyship,  611. 

II.  The  evidence  tended  to  show  that  the  time  of 
paying  some  of  the  indebtedness  of  G.  A.  Miller  &  Sons 
which  existed  when  the  bond  in  suit  was  given  was 
afterwards  extended,  and  that  new  indebtedness  was 
thereafter  contracted;  and  it  is  insisted  that  the  bond 
does  not  cover  either  class  of  indebtedness.  The  bond, 
in  terms,  covers  the  indebtedness  of  the  firm  which  it 
owed  to  the  plaintiff  at  the  time  the  bond  was  given, 

or  which  should  be  thereafter  contracted.  It  is 
6  true,  the  third  paragraph  of  the  bond  recited 

that  the  condition  of  the  bond  is  that  the  firm 
*^hall  pay.  the  full  amount  of  their  indebtedness"  to  the 
plaintiff,  and  that  paragraph,  taien  alone,  might  well 
be  said  to  refer  only  to  indebtedness  existing  when  the 
bond  was  given;  but  all  the  provisions  of  the  bond  must 
be  construed  together,  and  when  that  is  done  it  is  clear 
that  the  bond  was  intended  to  secure  the  payment  of  the 
indebtedness  of  the  firm  to  the  plaintiff  which  existed  at 
the  time  the  bond  was  given,  and  also  that  which  should 
be  created  by  contract  thereafter.  The  provisions  were 
sufficiently  broad  to  include  renewals  of  existing  debts*, 
as  well  as  tho-se  which  should  otherwise  accrue,  for  a 
continuance  of  the  business  of  the  firm  was  evidently 
contemplated,  and  contracts  for  the  extension  of  exist- 
ing debts  were  as  much  within  the  scope  and  purpose  of 
the  bond  as  were  those  which  sihould  be  thereafter  cre- 
ated. We  do  not  think  that  the  case  of  Crapo  v.  Brown, 
40  Iowa,  487,  nor  other  authorities  cited  by  the  appei- 
l^ts,  are  in  conflict  with  the  conclusion  we  reach,  a^ 
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each  was  made-to  d-epend  upon  the  terms  of  the  obliga- 
tion construed,  and  none  were  like  the  bond  in  euit 

IV.  It  is  urged  that  there  was  no  consideration 
for  the  bond,  but  without  sufficient  reason.    Although 

G.  A.  Miller  &  Sons  were  owing  more  than  the 

7  amount  of  the  bond  when  it  was  given,  yet  it 
applied  to  future  as  well  as  to  existing  indebt- 
edness, and  the  evidence  shows  that  new  debts  were 
contracted  after  the  bond  was  given.    It  is  also  said 

that  the  debts  the  firm  was  permitted  to  incur 

8  were  largely  in  excess  of  the  amount  permitted 
by  the  bond;  but  that  did  not  purport  to  limit 

the  amount  of  indebtedness  the  principal  might  incur, 
but  only  the  amount  which  the  bond  should  secure. 

V.  Section  18  of  chapter  60  of  the  Acts  of  the 
Fifteenth  General  Assembly  provides  that  "the  total 
liabilities  to  any  association  of  any  person,  or  of  any 
company,  corporation,  or  firm,  for  money  borrowed, 
including  in  the  liabilities  a  company  or  firm,  the 
liabilities  of  the  several  members  thereof,  shall  at  no 

time  exceed  twenty  per  cent,  of  the  capital  stock 
actually  paid  in;  provided:  that  the  discount  of 
bona  fide  bills  of  exchange  drawn  against  actually  exist- 
ing value  and  the  discount  of  commercial  or  business 
paper  actually  owned  by  the  person  or  persons,  corpora- 
tion or  firm  negotiating  the  same  shall  not  be  cons' dered 

money  borrowed.'^  As  the  capital  stock  of  the 
9  plaintiff  was  but  fifteen  thousand  dollars,  the 

amount  of  the  bond  was  two  thousand  dollars  in 
excess  of  the  sum  which  the  plaintiff  was  authorized  to 
lend  to  the  firm,  and  the  amount  of  its  debts  to  the 
plaintiff  when  this  action  was  commenced  was  nearly 
five  times  that  which  it  was  authorized  to  borrow  of  the 
plaintiff.  It  is  argued  that  the  firm  and  the  plaintiff 
violated  the  law  in  creating  the  debt,  and  that  the 
sureties  are  thereby  discharged.    It  is  true  that  every 
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contract  mii'st  be  construed  with  respect  to  the  law 
applicable  to  it,  and  that  contracts  in  violation  of  law 
are  void;  but  it  doe®  not  appear  that  the  bond  was 
designed  to  accomplish  or  to  promote  an  illegal  purpose. 
It  was  not  restricted  to  indebtedness  which  should  have 
been  or  should  be  thereafter  incurred  for  borrowed 
money,  and  the  prohibition  of  the  statute  isi  against 
liabilities  for  money  borrowed.  It  will  be  noticed  that 
the  statute  does  not  make  a  loan  of  money  in  excess 
of  the  per  centum  named  void,  and  the  general  rule 
applicable  to  loans  of  that  character  is  that  they  are  not 
void,  the  prohibition  of  the  statute  being  intended  as  a 
rule  for  the  government  of  the  bank.  Union  Gold  Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank,  96  U.  S.  640;  Bank  v. 
Perry,  72  Iowa,  15;  Panghorn  v.  West  lake,  36  Iowa, 
546;  Bank  r.  Slemmons,  34  Ohio  St.  142;  Bank  v.  Savery, 
82  N.  Y.  291;  Duncombe  v.  Railroad  Co.,  84  N.  Y.,  190; 
O'Hare  v.  Bank,  77  Pa.  St.  96;  Bank  v.  Fall,  71  Me.  49; 
27  Am.  &  Eng.  Enc.  Law,  380,  381.  Since  it  does  not 
appear  that  the  bond  was  given  for  an  illegal  purpose, 
and  the  plaintiff  can  enforce  as  against  G.  A.  Miller  & 
Sons  the  full  amount  of  their  debts,  we  are  of  the  opin- 
ion that  the  defendants  may  be  liable  in  this  action  for 
the  full  amount  of  the  bond  in  suit. 

VI.  The  twelfth  paragraph  of  the  charge  given 
by  the  court  in  effect  authorized  the  jury  to  find  for  the 
plaintiff,  even  tliough  the  bond  was  delivered  in  viola- 
tion of  the  condition  on  which  it  was  signed  by  the 
defendants,  if  the  plaintiff  did  not  have  "express  notice" 

that  its  delivery  was  ^unauthorized.  We  think 
10        that  in  giving  that  portion  of  the  charge  the  court 

erred.  If  the  bond  was  delivered  in  violation  of 
the  condition  on  which  the  defendants  signed  it,  knowl- 
edge of  such  facts  as  would  have  caused  a  person  of 
reasonable  prudence  to  investigate  and  discover  that  the 
delivery  was  not  authorized  would  have  been  suflBcient 
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to  charge  the  plaintiff  with  notice  that  the  bond  was 
illegal.  The  conclusions  we  have  expressed  dispose  of 
the  controlling  questions  presented  for  our  considera- 
tion and  of  those  which  are  likely  to  arise  on  another 
trial.  For  the  errors  which  we  have  pointed  out,  the 
judgment  of  the  district  court  is  eevbrsed. 


S.  F.  Fry  v.  Warfield,  Howell,  Watt  Company,  et  aZ.,    loriw 
*  Appellants.  ^^^^^ 

Purchaser  at  Execution  Sale:  notice  of  mortgage  with  wrong 
L  ESO  option,  a  debtor  mortgaged  his  farm  and  shortly  afterwards 
defendant  commenced  an  action,  and  bought  it  in  at  an  execution 
sale  resulting.    The  mortgage  was  recorded,  but  by  a  misdescrip- 

1  tion  located  the  land  in  range  80,  instead  of  36,  the  correct  num- 
ber. Defendant  before  sale,  was  told  that  the  bank  which  plain- 
tiff represents  had  a  mortgage  on  debtor's  farm  in  A.  county. 
There  was  no  range  30  in  A.  county  and  debtor  had  only  the  one 
farm  in  such  county,  where  the  mortgage  was  recorded.  Heldy 
suflacient  to  put  the  purchaser  on  inquiry,  and  charge  him  with 
notice  that  the  mortgage  was  senior  to  his  lien. 

Execution  Sale:  redemption:  Affidavit.  Code,  1878,  section  8117, 
relating  to  redemptions  i)y  creditors  from  execution  sale  after  nine 
months,  requires  that  "such  redemptioners"  shall  enter  certain 
credits  on  the  record.    Section  8118  requires  that  the  person  **80 

2  redeeming"  shall  file  an  affidavit  setting  forth  the  amount  due 
and  unpaid  on  his  own  claim.  Held  that,  since  sections  8101-8117 
relate  in  their  former  portion  to  redemptions  before  nine  months 
from  execution  sale,  and  in  their  latter  part  relate  to  redemptions 
subsequent  thereto,  the  words  "such  redemptioners"  and  "so 
redeeming"  must  apply  to  the  latter,  and  intend  that  affidavit 
shall  be  necessary  only  when  redemption  id^made  after  nine 
months. 

Appeal  from  Audubon  District  Court. — Hon.  W.  R. 
Green,  Judge. 

Thursday,  May  19, 1898. 

Action  for  the  foreclosure  of  a  mortgage  on  real 
estate,  and  to  adjudge  defendants'  interest  in  the  land 
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junior  to  the  mortgage  lien.    There  was  a  decree  for 
plaintiJBf,  and  the  defendants  appealed. — Affirmed. 

C.  C.  &  C.  L.  Nourse  and  Theo.  F.  Meyers  for 
appellants. 

B.  I.  Salinger  for  appellee. 

Granger,  J. — The  following  is  the  statement  of  the 
facts  found  by  the  district  court,  and  of  the  propositions 
for  consideration:    "It  seems  that  one  Sutter,  who  is  a 
partner  in  the  firm  of  Lebeck  &  Sutter,  was  the 
1  owner  of  the  east  half  of  the  southwest  quarter, 

and  the  west  half  of  the  southeast  quarter  of  sec- 
tion sixteen  (16),  township  eighty-one  (81),  range  thirty- 
six  (36)  west  of  the  5th  P.  M.,  in  Audubon  county,  Iowa, 
upon  which  were  mortgages  made  by  Sutter  to  Carter, 
Enders,  and  the  Citizens'  Savings  &  Trust  Company. 
The  firm  of  Lebeck  &  Sutter  became  involved,  and 
among  other  parties  was  indebted  to  the  defendant  the 
Warfield-Howell-Watt  Company,  who  commenced  an 
action  against  Lebeck  &  Sutter,  levied  upon  this  prop- 
erty on  the  25th  day  of  June,  1894,  and  under  a  special 
execution  upon  said  judgment  sold  the  same,  bought  it 
in  at  sheriff's  sale,  and  took  a^heriff's  certificate  there- 
for. Afterwards,  on  the  17th  day  of  December,  1895,  no 
redemption  having  been  made  therefrom,  the  Warfield- 
Howell-Watt  Company  obtained  a  sheriff's  deed  under 
said  sale.  In  the  meantime  the  prior  mortgages  had 
been  foreclosed  and  the  property  sold  thereunder,  on  the 
10th  day  of  April,  1895.  After  the  defendant  the  War- 
field-Howell-Watt Company  had  obtained  the  deed 
under  its  attachment  suit,  and  on  the  18th  day  of  Decem- 
ber, 1895,  they  purchased  the  certificate  of  sale  which 
had  been  issued  under  the  foreclosure  of  the  mortgages, 
and  the  plaintiff  claims  to  have  made  redemption  there- 
from.   It  appears  also  that  one  C.  D.  Dewing  held  a 
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mortgage,  intended  to  cover  the  same  property,  junior  to 
the  mortgages  above  referred  to,  made  by  Sutter  on  the 
9th  day  of  April,  1894,  and  filed  for  record  in  Audubon 
county  on  the  13th  day  of  the  same  month.  This  mort- 
gage stated  that  the  land  conveyed  therein  was  in  Audu- 
bon county,  Iowa,  and  the  property  of  Sutter,  but  by  mis- 
take in  the  description  given  in  the  instrument  the  num- 
ber of  the  range  was  stated  as  thirty  (30),  instead  of 
thirty -six  (36),  as  it  should  have  been.  There  is  no  doubt 
under  the  evidence  that  Sutter  never  owned  any  land  in 
Audubon  county,  except  as  above  described,  and  that 
he  never  owned  any  land  in  range  thirty  (30),  nor  is  there 
any  quesftion  but  that  the  parties  intended  that  the 
mortgage  should  be  made  and  delivered  upon  the  above- 
described  land  in  range  thirty-six  (36),  and  for  a  long 
time  supposed  that  this  had  been  done.  This  mortgage 
passed  to  the  State  Bank  at  Manning,  and  the  plaintiff. 
Fry,  is  now  bringing  this  suit  to  foreclose  the  same  for 
the  bank,  asking  that  the  same  be  corrected,  and  that 
the  interest  of  the  Warfield-Howell-Watt  Company  in 
the  said  premises  be  declared  junior  to  the  interest  held 
by  him.  In  determining  whether  plaintiff  has  now  a 
superior  lien,  it  will  be  necessary  to  consider:  (1) 
Whether  the  mortgage  made  by  Sutter  to  Dewing  is 
senior  to  the  sheriff's  deed  obtained  under  the  attach- 
ment proceedings;  (2)  whether  plaintiff  made  a  valid 
redemption  from  the  foreclosure  of  the  prior  mort- 
gages." 

I.  The  grounds  upon  which  it  is  urged  that  the 
mortgage  is  senior  to  the  sheriff's  d^ed  are  two:  First, 
that  the  recorded  mortgage,  notwithstanding  the  defect 
as  to  the  range,  imparted  constructive  notice;  and,  sec- 
ond that  the  Warfield-Howell-Watt  Company  had 
actual  notice  of  the  mortgage.  Our  conclusion  upon  the 
©econd  proposition  makes  it  unnecessary  to  consider  the 
first  Appellant  concedes  that  on  the  question  of  actual 
notice  the  evidence  is  in  sharp  conflict.    That  defendant 
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had  notice  to  the  extent  of  being  told  that  the  bank  had 
a  mortgage  on  the  farm  owned  by  Sutter  in  Audubon 
county  is  reasonably  certain.  Sutter  had  but  the  one 
farm  in  Audubon  county,  and  we  think  the  information 
sufficient  to  put  defendant  on  inquiry.  If  he  had  such 
information,  he  had  actual  notice.  Plow  Co.  v.  Braden, 
71  Iowa,  141.  As  the  record  of  the  mortgage  showed  the 
land  to  be  in  Audubon  county,  and  gave  a  range  not 
including  such  county,  if  the  record  is  of  any  signifi- 
canee  on  the  question  of  fact,  it  would  strengthen  the 
conclusion. 

II.    The  redemption  made  by  plaintiff  from  the 
prior  mortgagee  was  within  nine  months  from  the  date 
of  the  eale,  and  no  affidavit  was  filed  as  required  by  sec- 
tion 3118  of  the  Code  of  1873,  as  follows:    "The 
2  mode  of  making  redemption  is  by  paying  the 

money  into  the  clerk's  office  for  the  use  of  the 
person  thereto  entitled.  The  person  so  redeeming,  if  not 
defendant  in  execution  must  also  file  his  affidavit  or  that 
of  his  agent  or  attorney,  stating  as  nearly  as  practicable 
the  amount  still  unpaid  and  due  on  his  own  claim." 
That  such  an  affidavit  must  be  filed  where  redemption  is 
made  after  the  nine  months  from  the  date  of  sale  is  not 
questioned,  but  the  parties  are  in  contention  as  to  sucU 
a  requirement  in  case  of  redemption  made  before  that 
time.  In  Goode  v.  Cummings^  35  Iowa,  67,  the  precise 
question  is  considered,  and  a  conclusion  stated  that  it 
is  not  required  in  cases  of  redemption  prior  to  the 
expiration  of  the  nine  months.  The  case  cites,  in  sup- 
port of  the  views  expressed,  Wilson  v.  Conklin,  22  Iowa, 
452.  It  is  thought  by  appellants  that  neither  case 
involved  the  question  so  as  to  be  an  authority,  and 
the  case  of  West  v.  Fitzgerald^  72  Iowa,  306,  is  referred 
to  and  quoted  from,  and  because  of  some  language  there 
used  it  is  claimed  that  the  question  is  an  oi>en  one  for  us 
to  determine.  We  think  the  question  was  fairly  involved 
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in  Goode  v.  CummmgSj  and  we  may  add  that  we  regard 
"the  canclueion  therein  stated  as  the  correct  one.   Taking 
the  sections  on  the  subject  of  redemption  from  310l  to 
the  one  in  question,  3118,  and  it  is  readily  seen  that 
redemptions  are  of  different  kindsi,  and  the  distinction  is 
marked  aa  to  those  of  creditors  before  and  after  the 
expiration  of  the  nine  months.    After  section  3113,  the 
provisions  are  exceptions  to  the  general  ones  stated. 
Section  3115  provides  for  an  entry  on  the  sale  book,  and 
the  amount  the  last  redemptioner  before  the  expiration 
of  the  nine  months  is  willing  to  credit  on  his  claim. 
There  is  no  such  specific  requirement  as  to  other  redemp- 
tions made  before  the  expiration  of  the  nine  months. 
Section  3116  provides  for  a  redemption  by  paying  the 
l^al  disbursements  of  the  last  holder,  added  to  the 
amount  on  the  sale  book.    Section  3119  provides:  "such 
redemptioner'*  must  also  credit  the  full  amount  of  his 
claim  unless  he  makes  a  like  entry  on  the  sale  book,  etc. 
Then   comes  what  seems  to  us  to  be  the  decisive 
language:    "The  person  so  redeeming    ♦    ♦     ♦    must 
also  file  affidavit    ♦    ♦    ♦    stating  as  nearly  as  prac- 
ticable the  amount  still  unpaid  and  due  on  his  own 
claim."    The  words  "such  redemptioner"  and  "the  per- 
son so  redeeming*'  must  be  intended  to  limit  the  require- 
ment as  to  the  filing  of  the  affidavit  to  the  class  or  kind 
of  redemptioners  last  spoken  of,  or  provided  for  in  the 
act,  the  distinction  being  as  to  the  time  of  making  the 
redemption.   The  most  that  can  be  said  of  West  v.  Fifz- 
geraldy  supra,  is  that  it  holds  that  what  was  said  in 
Goode  V.  Cummings  was  as  to  the  manner  of  redemp- 
tion, instead  of  a  right  of  redemption.    It  is  the  manner 
of  redemption  that  we  are  now  dealing  with,  so  that 
there  is  nothing  in  the  West-Fitzgerald  Case  to  detract 
from  the  other  case  as  authority.   We  need  add  nothing 
more  to  what  is  said  in  Goode  v.  Cummings,    A  motion 
to  strike  appellee's  additional  abstracts  from  the  files  is 
sustained.    The  judgment  will  stand  affirmed. 


' 
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William  Dorris,  Executor,  with  Will  Annexed  of  the 
Estate  of  John  F.  Miller,  Deceased,  Appellant,  v- 
W.  M.  Miller. 

Executors:  counsel  fees.  Counsel  fees  of  an  executor  in  setting 
aside  and  revoking  ancillary  administration  erroneously  granted 
to  defendant  in  another  state  cannot  be  recoyered  from  such 
defendant  where  no  malice  on  defendant's  part  is  pleaded  or 
proven;  and  even  conceding  that  defendant  had  no  right  to  apply 
for  administration,  and  that  his  conduct  was  tortious,  the  fees  are 
not  recoverable.  The  motive  with  which  a  person  exercises  a 
legal  right  is  immaterial. 

Same:    Fraud.    Counsel  fees  paid  out  by  one  in  an  unsuccessful 

1    attempt  to  retain  ancillary  administration  of  an  estate  cannot  be 

6    recovered  from  the  estate,  especially  where  such  person  made  false 

and  untruthful  statements  in  his  petition  for  such  administration. 

Settlement:  GonslrucUon  of  statute.  One  appointed  as  ancillary 
administrator,  in  his  endeavor  to  retain  such  position,  was  allowed 
by  the  probate  court  counsel  fees,  under  the  mistaken  idea  that 
he  was  entitled  to  represent  the  estate,  and  such  order  has  not 
been  set  aside  or  vacated  On  appeal,  his  appointment  was 
reversed.  There  was  no  necessity  of  any  ancillary  administration, 
6  of  which  he  had  knowledge,  and  his  acts  in  petitioning  there- 
for lacked  but  little,  if  anything,  of  fraud.  Held  that,  in  an  action 
by  the  estate  against  him,  he  was  liable  for  the  amount  of  such 
fees,  under  Code,  1878,  section  2474,  providing  that  mistakes  in 
settlements  may  be  corrected  at  any  time  before  the  discharge  of 
the  executor;  and  Code,  1873.  section  2475,  limiting  the  time  tp 
three  months  within  which  applications  may  be  made  to  open  up 
accounts  of  executors  and  administrators  settled  in  the  absence  of 
parties  in  interest,  has  no  application  to  mistakes  or  fraud  in  the 
settlement  of  an  administrator's  intermediate  account. 

Interest  on  funds.  An  ancillary  administrator  is  not  chargeable 
with  interest  on  the  funds  held  by  him  where  he  retained  them  for 
8  less  than  a  year  and  was  not  asked  to  make  distribution  to  the 
legatees  and  made  no  profit  therefrom  except  what  incidental 
profit  may  have  been  derived  from  depositing  the  funds  subject  to 
check  in  the  bank  of  which  he  was  president. 

Taxation.    The  money  in  the  hands  of  an  executor  or  administrator 
is  not  exempt  from  taxation  for  the  reason  that  it  is  not  being 
4    loaned  or  invested,  especially  where  taxes  are  not  paid  on  same  at 
the  principal  place  of  administration 
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Appeal  from  Black  Hawk  District  CouH.—Ron.  J.  J. 
ToLERTON,  Judge. 

Thursday,  May  19,  1898. 

Suit  in  equity  for  an  accounting  between  plaintiff, 
ivho  is  executor  of  the  will  of  John  F.  Miller,  deceased, 
and  defendant,  who  at  one  time  acted  as  administrator 
of  the  estate  of  said  John  F.  Miller,  under  appointment 
from  the  dietrict  court  of  Black  Hawk  county.  The  trial 
court  gave  plaintiff  judgment  for  two  thousand,  fifty-six 
dollars  and  sixty  cents^  and  both  parties  appeal.  As 
plaintiff  first  perfected  his  appeal,  he  will  be  called  the 
"appellant.*' — Affirmed. 

K  M.  Hubbard  and  0.  C.  Miller  for  appellant. 
F.  G.  Piatt  and  Boies  &  Boies  for  appellee. 

Deemer,  C.  J. — John  F.  Miller  died,  testate,  in  the 
state  of  Pennsylvania,  August  24,  1893.  Defendant, 
W.  M.  Miller,  is  his  nephew.  About  the  year  1874,  John 
F.  Miller  placed  nineteen  thousand  dollars  in  money  in 
the  hands  of  his  nephew,  to  be  loaned  in  the  states  of 
Iowa  and  Kansas.  At  the  time  of  his  death,  this  fund 
anw)unted  to  about  thirty-six  thousand  dollars.  The 
uncle  also  held  a  note  of  about  five  thousand  dollars 
against  his  nephew.  The  John  F.  Miller  estate  was 
appraised  at  seventy  thousand  dollars,  and  the  will 
devised  the  same  to  the  nephews  and  nieces,  and  sisters 
and  stepsisters  of  the  deceased.  Plaintiff  was 
named  as  the  executor  of  the  will,  and  a  bequest 
was  made  to  him  in  the  trust  for  certain  uses.  Shortly 
after  the  death  of  John  F.  Miller,  plaintiff  wrote 
defendant  a  letter  notifying  him  of  his  uncle's 
death,   informing   him    that    he   (plaintiff)    had    been 
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named    as    executor,    and    requesting    defendant    to 
send  him  all  the  ©ecurities  belonging  to  the 
1  estate.    Instead  of  complying  with  the  pequeet, 

defendant  petitioned  the  district  court  of  Black 
Hawk  county  for  a.ppointment  as  administrator  of  the 
estate  of  his  deceased  uncle,  stating  that  the  validity  of 
the  will  had  been  denied  by  the  heirs^  and  that  objec- 
tions to  the  probate  thereof  in  the  state  of  Pennsylvania 
had  been  and  would  be  urged.  ELe  also  stated  that 
deceased!  had  personal  property  in  this  state  to  the 
amount  of  about  thirty -six  thousand  dollars,  and  that  he 
was  owing  an  unknown  amount  to  various  residents  and 
corporations  of  this  state.  On  the  ninth  of  September, 
1893,  defendant  was  appointed  administrator  in  this 
state,  and  he  immediately  wrote  the  executor  that  he 
had  been  so  appointed^  and  refused  to  turn  over  the 
assets  in  his  possession.  Thereupon  plaintiff  applied  to 
the  Black  Hawk  district  court  for  auxiliary  letters  and 
the  probate  of  the  will  in  this  state.  This  petition  was 
granted,  and  plaintiff  was  appointed  executor  with  will 
annexed  on  September  29, 1893.  On  the  third  of  October, 
1893,  plaintiff  filed  a  motion  to  set  aside  and  revoke  the 
letters  of  administration  issued'  to  the  defendant,  and 
within  a  few  days  thereafter  the  motion  was  granted, 
the  letters  so  issued  were  canceled,  and  defendant  was 
ordered  to  turn  over  to  the  executor  all  property  of  the 
estate  in  his  hands.  The  order  was  conditioned  upon 
plaintiff's  filing  bond  in  the  sum  of  seventy-five  thou- 
sand dollars.  The  executor  appointed  by  the  will  found 
diflftculty  in  securing  resident  sureties,  and,  while 
engaged  in  this  work,  the  ten  days  in  which  residfeni 
administrators  are  required  to  file  bond  expired.  There- 
upon defendant  filed  a  petition  for  appointment  as 
administrator  with  will  annexed,  on  the  ground  that 
there  was  a  vacancy  caused  by  plaintiff's  failure  to  qual 
ify.    No  notice  was  giveu  appellant  of  this  petition.  The 
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application  wae  granted^  and  letters  issued  to  appellee 
on  the  eighth  day  of  November,  1893.    Dorris  appealed 
from  this  order,  and,  upon  a  hearing  in  this  court,  th>3 
case  was  reversed.    See  92  Iowa,  741.    The  opinion  was 
filed  on  the  seventeenth  day  of  December,  1894.    On  the 
sixteenth  day  of  March,  1895,  defendant  turned  over  to 
plaintiff  twenty-seven  thousand,   nine   hundred  and 
ninety-seven  dollars  and  fifty-one  cents  in  cash  and  six 
thousand,  six  hundred  and  sixty-five  dollars  and  ten 
c^nta  in  notes;  and  on  Aprdl  29, 1895,  he  turned  over  f oui 
thousand,  two  hundred  and  sixty-eight  dollars  in  money, 
and  also  gave  plaintiff  a  receipt  for  one  thousand  dol- 
lars^ being  the  amount  of  his  legacy  under  the  will. 
Plaintiff  claims  there  is  yet  due  him  interest  on  all  the 
money  while  in  the  hands  of  the  defendant  after  the 
death  of  his  uncle,  and  before  payment  to  the  lawfully 
appointed  executor,  the  sum  of  one  thousand  dollars 
wrongfully  paid  by  the  defendant  to  his  attorneysi,  the 
«um  of  one  thousand  dollars  withheld  to  pay  an  alleged 
additional  claim  of  his  attorneys,  the  sum  of  one  thou- 
8and>  four  hundred  and  fifty-seven  dollars  and  thirty- 
five  cents  wrongfully  withheld  by  defendant  as  compen- 
sation for  his  services  as  administrator,  and  a  furthei 
sum  retained  by  him  to  pay  the  taxes  and  the  costs  of 
the  litigation  growing  out  of  the  several  appointments. 
Plaintiff  also  asks  to  recover  as  damages  the  amount 
I>aid  out  by  him  as  costs  and  attorneys'  fees  in  endeavor- 
ing to  preserve  the  estate  and  remove  the  defendant. 
The  total  amount  claimed  by  plaintiff  is  something  over 
ten  thousand  dollars.    The  trial  court,  as  we  have  said, 
allowed  the  plaintiff  the  Bum  heretofore  stated,  made  up 
of  the  one  thousand  dollars  paid  by  the  defendant  to  his 
attorneys,  four  hundred  and  fifty-seven  dollars  and 
thirty-five  cents  withheld  by  defendant  as  compensa- 
tion  for  his  services,  and  five  hundred  and  ninety-nine 
dollans  and  twenty-five  cents  yet  in  defendant's  hands, 
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belonging  to  the  estate.  It  also  made  an  order  disallow- 
ing the  claim  of  one  thousand  dollars  for  additional 
attorneys'  fees,  and  denying  the  defendant  compensa- 
tion for  services  a^  administrator.  It  further  denied 
plaintiff's  claim  for  attorneys'  fees  and  costs,  and 
refused  to  charge  the  defendant  with  interest  on  the 
funds  in  his  hands  after  the  death  of  his  uncle,  or  with 
the  amount  paid  as  taxes.  The  plaintiff  appeals  from 
that  part  of  the  order  denying  him  an  allowance  for 
attorneys'  fees  and  costs  made  necessary  by  defendant's 
intermeddling  with  the  estate,  and  refusing  to  charge 
the  defendant  with  interest  on  the  funds  while  in  his 
hands  and  the  amount  of  taxes  paid;  and  the  defendant 
appeals  from  the  order  denying  him  attorneys'  fees  and 
compensation  for  his  services  as  administrator. 

We  will  first  consider  the  plaintiff's  appeal.  He 
argues  that  he  should  be  allowed  the  amount  paid  out 
by  him  as  attorneys'  fees  and  costs  in  securing  the 

removal  of  the  defendant.  The  general  rule  is 
2  that  attorneys'  fees  cannot  be  recovered  from  the 

adverse  party,  and  the  only  question  here  is,  do 
the  facts  of  this  case  bring  it  within  any  of  the  excep- 
tions to  this  general  ruje?  Counsel  for  appellant  make 
this  citation  from  Sedgwick,  Damages  (5th  ed),  pp.  104, 
105:  "Where  the  act  complained  of  is  tainted  by  fraud, 
malice  or  insult,  the  jury  which  has  the  power  to 
punish  has  necessarily  the  right  to  include  the  con* 
sideration  of  the  probable  counsel  fees  in  their  estimate 
of  vindictive  or  exemplary  damages."  Attorneys'  fees 
are  not  allowed  under  this  rule  as  compensation,  but 
rather  as  punishment  for  defendant's  wrongful  and 
malicious  act.  In  other  words,  they  may  be  considered 
in  awarding  exemplary  damages.  In  the  case  at  bar 
the  plaintiff  does  not  plead  malice,  nor  did  he  prove  such 
a  state  of  facts  as  entitles  him  to  recover  such  damages. 
There  are,  it  is  true,  a  few  cases  in  which  counsel  fees 
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are  or  may  be  allowed, — as  in  actions  on  contracts  of 
indemnity,  euite  for  malicious  prosecution  in  some 
states,  a<rtions  upon  attachment  bonds,  etc., — ^but  this 
ease  does  not  fall  within  any  of  theee  exceptions.  IrU 
beck  V.  Bierl,  101  Iowa,  240;  Newell  v.  Sanford,  13 
Iowa,  463.  The  defendant  had  the  right  to  petition  the 
probate  court  for  appointment  as  ancillary  adminis- 
trator. Having  this  right,  his  motive  would  not  make 
ills  conduct  actionable.  Jayne  v.  Drorbaugh,  63  Iowa, 
711.  But  if  it  be  conceded  that  he  had  no  such  right,  and 
that  his  conduct  was  tortious,  yet  plaintiff  is  not  entitled 
to  recover  attorneys'  fees  paid  by  him.  Flanders  v. 
Tweed,  15  Wall.  450;  Oelrichs  v.  Spain,  15  Wall,  211; 
Barnard  v.  Poor,  21  Pick.  37& 

II.  Should  the  appellee  be  charged  with  interest 
on  the  funds  in  his  hands?  The  general  rule  is  not  to 
charge  executors  or  administrators  with  interest  when 
their  accounts  are  settled  in  the  ordinary  course,  for 
the  reason  that  they  are  not  at  liberty  to  risk  the  money 
belonging  to  the  estate,  and  are  to  be  always  ready  to 
pay  it  over  according  to  the  direction  of  the  will 
3  or  the  orders  of  the  court.    If,  however,  they  have 

made  actual  use  of  the  funds,  or  delay  paying 
over  balances  in  their  hands  after  demand,  or,  without 
any  just  reason  or  excuse,  retain  the  money  in  their 
hands  unemployed  when  it  ought  to  be  invested  or  paid 
over,  they  are  chargeable  with  interes«t.  Generally 
speaking,  however,  an  executor  or  administrator  is  not 
prima  facie  chargeable  with  interest  during  the  time 
the  law  allows  for  collecting  the  estate  and  settling 
the  accounts,  which  is  usually  one  year  after  adminis- 
tration is  taken.  While  the  estate  is  in  litigation,  it  is 
the  general  rule  not  to  charge  interest.  The  evidence 
fails  to  show  that  the  defendant  used  the  money  belong- 
ing to  the  estate.  On  the  contrary,  it  appears  that  the; 
money  was  deposited  in  a  bank  to  the  credit  of  the  John 
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F.  Miller  estate,  and  was  subject  to  check  at  all  times 
thereafter.  Defendant  could  not  safely  loan  it  for  any 
given  period  because  of  the  litigation  which  was  pend- 
ing. He  made  no  pix)fit  whatever  from  the  money, 
unless  it  be  that  it  was  of  advantage  to  the  bank,  of 
which  he  was  president,  to  have  that  amount  of  money 
in  its  vaults.  The  bank  kept  the  money  at  all  times 
subject  to  call,  and  made  no  profit  on  the  deposit- 
Defendant  was  not  asked  to  make  distribution  to  the 
legatees,  and,  under  ordinary  circumstances,  he  would 
be  permitted  to  hold  the  money  for  one  year  after  his 
original  appointment,  without  being  called  upon  to 
invest  or  distribute  the  funds.  In  the  case  of  In  re 
Gloyd's  Estate,  93  Iowa,  303,  we  said :  "It  is  not  always 
easy  to  determine  when  and  to  what  extent  an  executor 
is  justified  in  holding  money  and  failing  to  turn  it  over 
to  those  ultimately  entitled  to  it  So  much  depends 
upon  the  condition  of  the  estate  that  much  discretion 
must  necessarily  be  lodged  in  the  trial  court,  and  we 
should  not  be  justified  in  interfering  with  its  action 
unless  it  clearly  appears  that  injustice  has  been  done." 
See,  also,  In  re  Young^s  Estate,  97  Iowa,  218.  In  view  of 
these  holdings,  and  of  the  facts  above  recited,  we  do  not 
think  the  defendant  should  be  charged  with  interest. 
It  is  said,  however,  that  he  wrongfully  collected  two 
notes,  amounting  to  about  four  thousand  dollars,  which 
were  bearing  interest  at  seven  and  eight  per  cent.,  and 
deposited  the  amount  in  the  bank  of  which  he  was  presi- 
dent for  more  than  one  year,  without  interest.  Sufficient 
answer  to  this  claim  is  found  in  the  fa<!t  that  the  collec- 
tions were  made  under  the  order  and  direction  of  the 
probate  court,  and  no  attack  is  made  upon  this  order. 

III.  With  reference  to  the  taxes^  it  is  claimed  that 
the  money  was  kept  in  this  state,  and  made  subject  to 
assessment,  by  reason  of  the  defendant's  wrongful  inter- 
meddling with  the  estate,  and  that,  as  a  matter  of  fact, 
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the  money  was  not  subject  to  assessment  while  in  the 
hands  of  an  ancillary  administrator.    We  do  not 

4  thinkitiistrue  that  money  or  property  held  in  this 
state  by  an  ancillary  administiator  is  n-ot  sub- 
ject to  taxation.  It  may  be  that,  if  taxes  were  paid  upon 
it  at  the  place  of  principal  administration,  it  should  not 
be  taxed  here.  But  this  is  not  the  showing.  It  does  not 
appear  that  it  was  ever  listed  in  the  state  of  Pennsyl- 
vania. Before  the  death  of  John  F.  Miller,  the  money 
Tvhich  was  being  loaned  by  his  agent  was  taxable  in  this 
state;  and  after  his  death,  and  until  the  transfer  of  the 
funds  to  the  place  of  principal  adminis^tration,  it  was 
j>riwa/ac/e  taxable  here.  Money  in  the  hands  of  an  exec- 
utor or  administrator  is  not  exempt  from  taxation  sim- 
ply for  the  reason  that  it  is  not  being  loaned  or  invested. 
These  are  general  rules,  which  do  not  require  the  cita- 
tion of  authorities  in  their  Siupport.  See,  however,  Oode 
1873,  section  803,  and  Cameron  v.  City  of  Burlington,  56 
Iowa,  320;  Burns  v,  McNally,  90  Iowa,  432.  Had  there 
been  no  interference  by  tbe  defendant  with  the  adminis- 
tration of  the  estate,  tliere  is  no  reason  to  believe  that 
the  money  and  property  belonging  to  the  estate  would 
not  have  been  in  this  state  on  the  first  of  January,  1894. 
It  would  have  been  unusual,  to  say  the  least,  to  have 
ordered  a  transfer  of  the  fund  to  the  place  of  principal 
administration  before  the  expiration  of  a  year  from  the 
time  of  the  appointment  of  the  ancillary  administrator. 
There  was  no  error  in  allowing  the  taxes  paid. 

IV.  We  come  now  to  defendant's  appeal,  and  first 
to  the  order  of  the  court  refusing  him  credit  for  the 
amount  paid  his  attorneys.  The  claim  of  these  attor- 
neys was  for  services  rendered  the  defendant  in  his 
attempt  to  perpetuate  himself  as  administrator  of  the 
estate  of  his  deceased  uncle,  and  not  for  services 

5  rendered  him  as  such  administrator.    Defendant 
was  unsuccessful  in  his  endeavor  to  hold  the 

trust,  and  we  know  of  no  rule  of  law  which  will  permit 
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him  to  make  the  amount  paid  by  him  as  attorneys'  fees 
a  charge  upon  the  estate.  Had  he  been  succesfif  ul,  there 
would  be  more  reason  for  such  a  claim.  But  he  was 
not;  and  the  evidence  tends  to  show  that  he  made  false 
and  untruthful  statements  in  his  original  petition  for 
apjKxintment  as  administrator.  None  of  the  heirs  were 
threatening  a  contest  of  the  will,  nor  were  there  any 
creditors  of  the  estate  in  this  state  at  the  time  the  peti- 
tion was  filed.  The  good  faith  of  defendant  may  well 
be  questioned.  But,  aside  from  thisi,  we  do  not  think 
defendant  is  entitled  to  credit  for  the  amount  paid  or 
agreed  to  be  paid  his  attorneys.  It  is  contended 
6  in  argument  that,  as  the  probate  court  allowed 

the  defendant  the  sum  of  one  thousand  dollars 
for  his  attorneys,  this  is  conclusive,  and  that  the  order 
cannot  be  attacked  in  this  proceeding.  No  notice  of  the 
claim  or  of  the  fact  that  it  would  be  presented  to  the 
court  for  allowance  was  given  the  appellant.  True  it  is 
that  defendant's  report  showing  the  payment  of  oni? 
thousand  dollars  to  his  attorneys  was  approved  by  the 
clerk  on  the  second  day  of  June,  1894,  and  that  this  order 
has  never  been  set  aside  or  vacated;  and  it  is  also  true 
that  this  action  was  not  commenced  within  three 
months  from  the  time  the  order  was  made.  The  stat- 
ute (CJode  1873,  section  2475)  provides  that  "accounts 
settled  in  the  absence  of  any  person  adversely  inter- 
ested, and  without  notice  to  him,  may  be  opened  within 
three  months  on  his  application."  Now,  it  has  gener- 
ally been  held  that  after  theexp'.iaton  of  three  months, 
these  settlements  cannot  be  set  aside  in  the  absence  of 
mistake,  fraud,  or  other  grounds  of  equitable  relief. 
Patterson  v.  Bell,  25  Iowa,  150;  Cowins  v.  Tool,  36  Iowa, 
82;  Kows  v.  Motvery,  57  Iowa,  20.  Section  2474  of  the 
Code  of  1873  provides^  however,  that  "mistakes  in  settle- 
ments may  be  corrected  at  any  time  before  final  settle- 
ment and  discharge  of  the  executor."    In  the  case  of 
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Cowins  V.  Tool,  we  held  that  where  the  estate  remains 
unsettled,  and  the  executor  haB  not  been  discharged, 
mistakes  that  have  occurred  may  be  corrected  by  proper 
action  upon  final  settlement.     Again,  in  the  case  otl 
Clark  V.  Cress,  20  Iowa,  50,  we  said :   "Ortainly,  until  in 
a  proper  manner,  the  administrator  has  been  duly  dis- 
charged from  further  duties  and  responsibilities,  a  party 
interested  is  not  concluded  by  these  settlements  made 
in  his  absence  and  without  notice."    See,  also,  Latham 
V.  Myers,  57  Iowa,  519;  Dessaint  v.  Foster,  72  Iowa,  639. 
We  are  of  opinion  that  mistakes  in  settlements  may 
be  corrected  at  any  time  before  final  settlement,  and 
that  the  provisions  of  section  2475  limiting  the  time 
within  which  application  may  be  made  to  open  up 
accounts  settled  in  the  absence  of  parties  in  interest 
have  no  application  to  mistake  or  fraud  in  the  settle- 
ment of  an  administrator's  intermediate  account.    At 
the  time  the  clerk  made  the  order  approving  the 
expenditure  for  aittorneys'  fees,  the  records  showed 
that  defendant  was  the  lawfully  appointed  adminis- 
trator, although  the  plaintiff  had  appealed  from  the 
order  reinstating  the  defendant.    This  appeal  did  not 
stay  proceedings,  however,  and  the^lowance  of  attor- 
neys' fees  was  probably  correct,  in  view  of  the  conilition 
of  the  record.    We  held  on  appeal  that  the  order  rein- 
stating the  defendant  was  erroneous,  and  that  defend- 
ant was  not  entitled  to  represent  the  estate.    The  allow- 
ance was  made  under  the  mistaken  idea  that  defendant 
was  entitled  to  administer  upon  the  estate.    This  may 
have  been  a  mistake  of  law,  but  equity  will,  in  a  proper 
case,  grant  relief  from  such  a  mistake.    Moreover,  the 
claim  was  for  service  rendered  the  defendant  in  endeav- 
oring to  sustain  his  appointment.  The  district  court  had 
held  wdth  the  defendant,  and  this  gave  him  9i  prima  facie 
right  to  counsel  fees.    It  turned  out,  however,  that  the 
district  court  was  in  error;  and  it  now  appears  that 
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defendant  knew  when  he  filed  his  original  petition  that 
there  was  to  be  no  contest  over  the  will,  and  that  there 
were  no  creditors  of  the  estate  other  than  himself.  He 
also  knew  that  the  will  should  be  probated  in  this  state, 
and  that  there  was  no  reason  for  a  special  adminis- 
trator, for  the  reason  that  he  was  in  possession  of  all 
the  property  of  the  estate.  He  was  further  advised  of 
the  fact  that  the  will  nominated  an  executor.  That  it 
was  a  mistake  to  allow  attorneys'  fees  in  the  face  of 
these  facts  is  clear.  Indeed,  but  little,  if  any,  more  evi- 
dence is  needed  to  establish  fraud.  We  are  of  opinion 
that  the  settlement  was  not  conclusive,  and  that  the 
court  below  was  right  in  charging  the  defendant  with 
the  amount  paid  his  attorneys.  See,  as  sustaining  our 
conclusions,  Allen  v,  Seaivard,  86  Iowa,  718;  Meeker 
V.  Meeker,  74  Iowa,  352;  Bennett  '\  Hibbert,  88  Iowa, 
154.  It  follows  from  what  has  been  said  that  the  claim 
of  these  attorneys  for  additional  compensation  was 
properly  denied. 

V.  Defendant's  counsel  concede  in  argument  that 
he  is  not  entitled  to  the  statutory  compensation  for 
services  rendered,  and  they  make  no  claim  for  addi- 
tional services.  The  trial  court  correctly  stated  the 
account  between  these  parties,  and  its  judgment  is 

AFFIRMED. 
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loy  m  J.  Groetzinger  &  Company,  et  al.,  Appellants,  v.  John 

m_^  Wyman,   Des    Moines    National  Bank  of  Des 

Im  ?Si  Moines,  Iowa,  F.  H.  Nichols,  W.  W.  Mooney  & 

Sons  and  Henry  H.  Griffith. 

General  Assigrnment:    mortgages.    1  he  intention  of  a  chattel  mort- 
3    gagor,  not  known  to  the  mortgagee,  formed  before  the  execution 

5  of  the  mortgage,  to  make  a  general  assignment  for  creditors,  which 
was  carried  out  after  the  execution  of  the  mortgage  does  not  ren 

6  der  the  mortgage  a  part  of  the  assignment  under  the  statutes  by 
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Tirtue  of  which  both  the  mortgage  and  the  general  assignment 
would  be  void  if  the  mortgage  was  treated  as  a  part  of  the  assign- 
ment. 

Samb.  a  chattel  mortgage  upon  an  entire  stock  of  goods  and  the 
2  book  accounts  of  the  business  does  not  constitute  a  general  assign- 
8    ment  although  the  possession  is  given  to  an  agent  of  the  mort- 

5  gagee.  where  such  possession  is  conditional  and  the  mortgagor 

6  retains  the  jus  disponendC  upon  payment  of  the  debts  secured 
which  do  not  apparently  exceed  two-thirds  of  the  value  of  the 
property  mortgaged. 

Mortgages:    delivbry.    Under  a  contract  between  a  debtor  and  cred- 

1  itor  collateral  to  the  execution  of  mortgages  to  secure  their  claims* 

2  mortgages,  except  to  one  of  the  creditors,  were  delivered  at  the 
8  time,  and  an  agent  of  the  mortgagees  appointed  to  take  possession. 
4    By  a  condition  of  the  contract,  ratification  of  the  contract  by  the 

other  creditor  was  to  be  optional.   Held  that,  all  the  creditors  hav- 
ing signed  the  contract,  the  minds  of  the  parties  met  in  the  deliv- 
ery of  the  mortgages. 
Fkaud.    Fraud  in  procuring  mortgages  cannot  be  predicated  upon 
the  acceptance  by  creditors  of  mortgages  made  and  delivered  by 
4    their  debtor,  an  insolvent,  in  pursuance  of  a  previous  agreement 
that  he  v\  ould  execute  the  same  if  he  should  be  unable  to  meet  their 
claims  in  accordance  with  terms  then  agreed  upon,  and  which  he 
was  unable  to  fulfill. 
Rkoordino:    Ajreemejits,    M.  executed  chattel  mortgages  to  a  bank, 
under  a  written  agreement  '*that  said  mortgages  shall  not  be  recorded 
unless  in  the  judgment  of  said  bank,  it  shall  become  necessary  for 
4    the  protection  of  th3  mortgagee,  or  unless  said  M.  shall  be  unable 
to  secure  extensions  of  time  from  all  other  creditors."    HUd^  that 
this  left  the  matter  of  recording  within  the  discretion  of  the  bank. 
Sahb.    An  understanding  that  a  chattel  mortgage  shall  not  be  recorded 
unless  in  the  mortgagee's  judgmant  it  is  necessary  for  its  protec- 
1    tion  or  unless  the  mortgagor  shall  be  unable  to  secure  extensions 
4    of  time  from  his  other  creditors  does  not  invalidate  the  mortgage 
6    as  against  other  creditors  in  the  absence  of  any  purpose  by  the 
mortgagor  to  obtain  an  extension  of  time  from  his  other  creditors 
without  disclosing  the  existence  of  a  mortgage 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Steven- 
son, Judge. 

Thursday,  May  19,  1898. 

Action  to  declare  certain  mortgagee,  and  an  assign- 
ment for  the  benefit  of  creditors,  fraudulent    Decree 
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dismisging    the    petition^    and    plaintiffs    appeal — 

Affirmed. 

E,  T.  Morris,  Park  &  Odell,  Dunshee  dh  Allen  and 
Granger  &  Bennett  for  appellants. 

Dudley  &  Coffin  and  Cummins^  Hewitt  &  Wright 
for  appellees. 

Ladd,  J. — Early  in  January,  1894,  Thomas  A.  Mane* 
field,  who  had  been  engaged  in  the  wholesale  leather 
and  saddlery  business  at  Des  Moines  for  several  years, 
discovered,  upon  taking  an  inventory,  that  his  assets 
amounted  to  eighty-six  thousand,  seven  hundred  and 
ninety-nine  dollars  and  twenty-five  cents,  and  his  lia- 
bilities to  eight-four  thousand  and  thirty-seven  dollars 
and  sixteen  cents,  leaving  the  small  margin  of  two  thou- 
sand, seven  hundred  and  sixty-two  dollars  and  ninety 
cents  in  his  favor.  Thereupon  he  exhibited  a  state- 
ment of  hia  financial  condition  to  William  Mooney, 
of  Mooney  &  Sons,  and  to  R.  T.  Wellslager,  president  of 
the  Des  Moinesi  National  Bank.  After  several  confer- 
ences, a  contract  was  entered  into,  January  16,  1894, 
reciting  Mansfield's  indebtedness  to  the  bank  to  be 
forty-eight  thousand,  six  hundred  and  fifty  dollars,  and 
that  to  W.  W.  Mooney  &  Sons,  of  Oolumbus,  Indiana, 
nine  thousand,  one  hundred  and  eighteen  dollars  and 
forty  eeuts;  the  demand  of  these  creditors  for  security, 
and  Mansfield's  belief  that,  with  indulgence,  he  would 
be  able,  in  the  ordinary  course  of  business,  to  discharge 
his  liabilities;  and  providing  that  in  consideration  of 
one  dollar,  and  the  promise  of  said  creditors  not  to 

enforce  all  of  said  indebtedness  at  the  present 
1  time,  Mansfield,  upon  his  part,  agreed  to  pay  said 

parties  a  certain  amount  during  that  and  each  of 
the  five  months  following,  and:  "Third.  That  he  will, 
in  case  demand  be  made  upon  him  by  either  the  said 
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Des  Moin€s  National  Bank  or  said  W.  W.  Mooney  & 
Sons,  give  unto  them  (eaid  bank  and  W.  W.  Mooney  & 
Sons)  a  chattel  mortgage  upon  all  his  stock  of  merchan- 
dise, consisting  of  saddlery,  hardware,  harness,  leather, 
and  findings,  and  store  fixtures,  of  every  kind  and  char- 
acter whatsoever,  owned  and  kept  by  him  in  storerooms 
Nos.  221  and  223  Court  Ave.,  and  also  in  room  No.  209 
West  Third  street,  and  room  over  219  Court  Ave.,  in 
the  city  of  Des  Moines,  Polk  county,  Iowa,  and  will  also, 
upon  like  demand,  assign  unto  said  creditors,  all  and 
singular,  his  accounts  and  demands  and  bills  receivable 
owing  to  him,  and  arising  out  of  said  business  so  carried 
on  by  him;  such  chattel  mortgage  and  the  assignment 
.of  said  accounts  to  be  as  security  for  such  sums  of  money 
as  may  be  due  and  owing  by  said  Mansfield  to  the  said 
Des  Moines  National  Bank  and  W.  W.  Mooney  &  Sonft^, 
respectively,  at  the  time  of  giving  of  such  security.  And 
it  is  further  agreed  that  said  creditor  shall  have  a  lien 
upon  the  above^escribed  personal  property  and  choses 
in  action  to  secure  the  performance  of  this  contract 
upon  the  part  of  Mansfield."  Mansfield  continued  in 
business,  but  was  unable  to  comply  with  the  terms  of 
the  contract.  About  the  middle  of  February,  Mooney  & 
Sons  and  the  bank  requested  him  to  secure  their  indebt- 
edness. He  insisted,  and  they  finally  conceded,  that  he 
was  entitled  to  the  entire  month  of  February  within 
which  to  make  payments  then  maturing.  During  these 
negotiations  a  general  assignment  for  the  benefit  of  his 
creditors  was  signed,  with  the  intention  of  placing  it  on 
record  in  event  the  bank  or  Mooney  &  Sons  attempted 
to  obtain  preferences;  but  this  was  afterwards  destroyed. 
On  February  28th  the  attorney  of  Mansfield  notified  the 
bank  that  he  was  unable  to  meet  the  payments  under 
the  contract,  and  was  ready  to  execute  the  mortgages, 
but  desired  a  conference  of  the  officers  of  the  bank. 
This  was  had,  and,  as  the  outcome,  Mansfield  executed  a 
Vol.  105  la -37 
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chattel  mortgage  upon  his  entire  stock  of  goods, 
fixtures,  and  tools  owned  by  him,  and  also  transferred 
and  assigned  all  book  accounts,  demands,  or  bills  receiv- 
able, due  or  to  become  due,  to  the  Des  Moines  National 
Bank,  to  secure  the  payment  of  eighteen  thousand,  five 
hundred  and  fifty  dollars;  also^  a  mortgage  describing 
the  identical  property  to  W.  W.  Mooney  &  Sons,  secur- 
ing the  payment  of  seven  thousand,  six  hundred  and 
seventy-six  dollars  and  forty-eight  cents;  also,  another 
mortgage  to  F.  H.  Nichols,  trustee,  covering  the  same 
property,  securing  notes  to  the  amount  of  twenty-nine 
thousand,  six  hundred  dollars.  It  may  be  added  that 
these  notes  had  been  executed  by  Mansfield  to  Mooney 
&  Sons,  indorsed  by  the  latter  firm,  and  discounted  by 
Mansfield  to  the  Des  Moines  National  Bank,  and  that 
Nichols  simply  acted  as  trustee  for  the  bank.  No 
question  is  made  as  to  the  validity  of  the  indebtedness 
secured.    At  the  time  these  mortgages  were  executed  a 

contract  was  entered'  into,  reciting  the  execution 
2  thereof,  and  as  follows:    "Now,  therefore,  it  is 

agreed  that  T.  E.  Given  shall  take  possession  of 
said  property  as  the  agent  of  said  mortgagees,  and  shall 
account  to  them  for  all  expenses  paid  by  him,  and  money 
and  property  thus  coming  into  his  possession;  that^id 
mortgages  shall  not  be  recorded  unless,  in  the  judgment 
of  said  bank,  it  shall  become  necessary  for  the  protec- 
tion of  the  interests  of  said  mortgagees,  or  unless  said 
Mansfield  shall  be  unable  to  secure  extensions  of  time 
from  all  of  his  other  creditor;  that  if  such  extensions 
shall  be  secured,  and  if  it  shall  not  be  necessary  to 
record  such  mortgages  as  aforesaid,  that  said  Mansfield 
shall  remain  in  charge  of  such  business;  said  Given  still 
accounting  to  such  mortgagees  for  all  receipts  and  col- 
lections aforesaid;  said  Mansfield  receiving  not  to 
exceed  |150.00  per  month  for  his  services;  and  no  pur- 
chase of  goods  shall  be  made,  or  indebtedness  incurred, 
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except  upon  the  coDsent  of  said  mortgagees,  but  all 
expenses  shall  be  cut  down  as  fast  as  possible,  and  goods 
purchased  upon  such  consent  shall  be  paid  for  by  said 
Given  from  the  money  received  by  him.    The  delivery 
of  said  mortgage  to  W.  W.  Mooney  &  Sons  is  conditioned 
upon  their  acceptance  of,  and  ratification  of  this  agree- 
ment; and,  should  they  refuse  to  accept  or  ratify  the 
aame,  then  said  Mooney  &  Sons  shall  be  remitted  to 
such  rights  as  they  may  have  under  the  agreement 
entered  into  by  said  Mansfield,  said  bank,  and  said 
Mooney  &  Sons,  dated  January  16,  1894;  and  in  such 
event  nothing  contained  in  this  agreement,  nor  the 
acceptance  by  said  bank  of  the  mortgage  herein  men- 
tioned as  made  to  said  bank,  shall  deprive  said  bank  of 
its  rights  under  said  agreement  of  January  16,  1894,  or 
have  any  effect  whatever  upon  its  said  rights."     On 
the  same  evening,  without  the  knowledge  of  the  mort- 
gagees, Mansfield  executed  a  mortgage  to  H.  H.  Griffith, 
aa  trustee,  securing  the  claim  of  G.  D.  King  for  tHe 
sum  of  eight  hundred  and  forty-eight  dollars  and  ninety 
cents,  and  an  attorney's  fee  of  five  hundred  dollar.-? 
owing  Henry,  and  signed  a  deed  of  general  assignment 
for  the  benefit  of  creditors  to  John  Wyman-.    These  were 
left  in  the  hands  of  Griffith,  with  instructions  to  secure 
the  acceptance  of  Wyman,  and  place  on  record  when 
directed.    Mansfield  and  Reynolds^  cashier  of  the  bank, 
arranged  to  meet  at  the  Great  Northern  Hotel  in 
Chicago    the    following    day,    and    each    telegraphed 
Mooney  to  this  effect.    Reynolds,  after  conversing  with" 
Mooney,  went  to  the  hotel,  where  he  met  Mansfield  and 
Henry,  and  Mooney  soon  followed.     An  appointment 
was  made  for  the  afternoon,  and  they  again  met,  when 
Mooney  signed  the  contract  heretofore  referred  to.    It 
appears  that  the  Globe  Tanning  Company,  of  Louisville, 
Kentucky,  of  which  Thomas  Mooney  was  president,  was 
also  a  creditor.    After  the  contract  had  been  signed, 
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Manfifield  aeked  Mooney  if  this  company  would  extend 
the  time  of  payment,  ajid  was  informed  it  would  not. 
Upon  inquiries,  he  was  then  told  that  the  company 
would  proceed  against  him  by  attaching  his  property. 
Henry  at  once  telegraphed  to  GriflSth  to  file  the  deed 
of  general  assignment  for  record.  Reynolds  had  already 
telegraphed  the  bank  to  record  the  three  mortgages, 
and  Mooney,  in  behalf  of  the  Globe  Tanning  Company, 
had  ordered  the  attachment  proceedings.     The 

3  three  mortgages  were  filed  first,  though  less  than 
a  half  hour  prior  to  the  filing  of  the  mortgage  to 

GriflSth  and  the  assignment  to  Wyman.  The  plaintiflfs 
have  recovered  judgments  against  Mansfield,  and  join 
in  this  action,  asking  relief  against  the  mortgages  of  the 
bank,  Nichols,  and  Mooney  &  Sons.  The  evidence 
shows,  without  dispute,  that  there  is  enough  money  in 
the  hands  of  the  Des  Moines.  National  Bank  and  John 
Wyman,  as  assignee,  to  satisfy  all  these  judgments.  It 
may  be  added  that  Wyman  took  possession  of  the  prop- 
erty as  assignee,  and,  under  the  direction  of  the  court, 
sold  it,  and  applied  the  proceeds  to  the  payment  of  the 
mortgages  attacked. 

I.     The  contention  of  appellants  that  the  minds  of 

the  parties  never  met  in  the  matter  of  delivering  the 

mortgages  is  not  sustained  by  the  evidence.     By  the 

terms  of  the  contract,  those  to  the  bank  and 

4  Nichols  were  delivered  at  the  time,  and  Given 
appointed  to  take  possession  as  their  agent.    The 

conditions  relate  to  ratifications  by  Mooney  &  Sons,  and 
this  firm  accepted  the  mortgage  by  signing  the  contract. 
Nor  were  these  securities  obtained  by  fraud.  Under  the 
agreement  of  January  16, 1894,  Mansfield  had  obligated 
himself  to  execute  them,  and  in  so  doing  he  was  simply 
complying  with  the  terms  of  that  contract.  This  con- 
tract was  not  pleaded,  but  was  admissible  in  evidence, 
as  bearing  on  the  bona  fides  of  the  transaction.    As  to 
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whether  there  was  an  oral  understanding  that  the 
mortgages  should  not  be  recorded,  there  fe  some  conflict 
in  the  evidence,  but  we  are  satisfied  th<at  the  martgagee>s 
expressly  refused  to  enter  into  any  such  arrangement 
The  understanding  was  reduced  to  writing,  and  this 
provides  "that  said  mortgages  shall  not  be  recorded 
unless,  in  the  judgment  of  said  bank,  it  shall  become 
necessary  for  the  protection  of  the  mortgagee,  or  unless 
said  Mansfield  shall  be  unable  to  secure  extensions  of 
time  from  all  his  other  creditors."  This  left  the  matter 
of  recording  within  the  discretion  of  the  bank.  It  could 
record  or  not,  as  it  might  see  fit.  If  Mansfield  was 
unable  to  secure  the  extension  of  time  for  the  payment 
of  other  claims,  it  was  recognized  that  he  could  not  go 
on  with  his  business,  and  in  that  event  the  matter  of 
recording  was  immaterial  to  him. 

11.  Nor  was  it  the  purpose  of  the  agreement  to 
withhold  the  mortgages  from  record  in  order  to  enable 
MansfleW  to  obtain  an  extension  of  time  from  his  other 
creditors  without  disclosing  their  existence.  Even 
though  Mansfield  had  such  intention,  if  it  was  not  dis- 
closed to  the  defendants  the  validity  of  their  mortgages 
was  not  affected.  Kohn  r.  Clement,  58  Iowa,  589. 
While  his  testimony  tends  to  show  such  an  understand- 
ing, he  is  contradicted  by  several  witnesses,  and  his 
attorney  is  unable  to  reccall  any  such  conversation.  We 
think  the  evidence  fairly  warrants  the  conclusion  that 
he  was  hopeful  of  leniency  from  his  creditors,  with 
whom  he  had  dealt  for  many  years,  and  believed,  by 
explaining  the  exact  condition  of  his  business,  further 
time  would  be  given  within  which  to  meet  their 
demands.  The  advantage  of  doing  this  himself  before 
any  reports  reached  them  from  others  was  well  under- 
stood. The  immediate  recording  of  the  mortgages 
would  be  likely  to  precipitate  a  contest,  which  would 
defeat  his  object.    They  were  to  be  withheld  to  enable 
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him  to  obtam  extension  from  his  creditors  by  telling 
the  truth,  and  not  by  misleading  them.  If  Mansfield 
had  any  other  purpose,  we  think  the  evidence  fails  to 
show  that  it  was  disclosed  to  the  mortgagees;  and  they 
had  the  right  to  rely  upon  him  acting  in  good  faith, 
rather  than  the  contrary.  A  sufficient  answer  to  this 
contention,  however,  ia  that  the  mortgages  were  in 
fact  recorded,  aud  the  unlawful  purpose,  if  it  existed, 
was  never  carried  out.  The  mere  purpose  to  defraud, 
without  more,  is  not  actionable. 

Hi.  The  mortgages  did  not  constitute  a  general 
assignment,  because  not  so  intended  by  the  parties. 
The  purpose  was  to  secure  the  payment  of  a  valid 
indebtedness,  in  pursmance  of  the  debtor's  promise 
made  six  weeks  before.  They  were  not  exe- 
5  cuted  to  Given,  as  trustee,  but  he  was  merely 

made  the  agent  of  the  mortgagees  in  satisfying 
the  debt  from  the  incumbered  property.  Even  this 
possession  was  conditional,  and  Mansfield  expected  to 
adjust  his  affairs  and  resume  his  business.  While  not 
in  possession,  he  retained  the  jus  disponendi  upon 
jmyment  of  the  debts  secured,  which  apparently  did  not 
exceed  two-thirds  of  the  value  of  the  property.  He 
did  not  intend  to  devest  himself  of  the  title  or  control. 
The  facts  bring  the  case  within  the  rule  appr(  ved  in 
Lampson  v,  Arnold,  19  Iowa,  479;  Aulman  v.  Aulman, 
71  Iowa,  124;  Gage  v.  Parry,  Q9  Iowa,  605;  White-Lead 
Go.  V,  Haas,  73  Iowa,  S99;Bank  v.  GrittendeUj  66  Iowa, 
2^Q\Kohn  V.  Glement,  58  Iowa,  592. 

IV.  The  appellants  insist  that  the  mortgages  are 
a  part  of  the  general  assignment  for  the  benefit  of 
creditore,  and  constitute  a  preference.  It  will  be  remem- 
bered that  Mansfield  had  formed  the  plan  of  giving  the 
mortgages,  and  preparing  a  deed  of  general  assignment, 
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to  be  filed  in  event  he  was  unable  to  satisfactorily 
arrange  with  his  other  creditors  before  any  of  the 
6  instruments  were  executed.  The  mortgages  were 

executed  before  this  deed  was  signed,  and  the 
delivery  of  the  latter  was  contingent  upon  his  failure 
to  obtain  concessions  from  his  other  creditors.  If  he 
ehould  succeed,  the  assignment  would  not  be  made.  The 
execution  of  the  mortgages,  however  was  not  dei>end- 
ent  upon  any  contingency.  Certainly,  until  the  happen- 
ing of  this  contingency,  Mansfield  did  not  intend  the 
assigment  to  be  effective.  But,  if  it  be  conceded  that  he 
was  carrying  out  a  preconceived  plan  of  disposing  of  his 
entire  property,  the  mortgagee  had  no  knowledge  of  any 
purpose  on  his  part  save  that  of  securing  an  indebted- 
ness due  them.  It  is  said,  however,  that  if  the  debtor 
mates  a  preference  under  such  circumstances,  and 
thereby  violates  the  statute,  the  intent  or  knowledge 
of  the  creditor  is  immaterial.  This  point  is  not  detei  • 
mined  in  Lanipson  v.  Arnold,  19  Iowa,  479;  for  it  is 
there  held  that  he  might  discharge  debts  by  the  pay- 
ment of  money  or  property,  even  though  after  an  assign- 
ment had  been  determined  upon.  Such  payments  were 
no  part  of  the  transaction  by  which  the  debtor's  prop- 
erty was  assigned.  See  Van  Patten  v.  Burr,  52  Iowa, 
518.  In  the  same  case,  reported  in  55  Iowa,  224,  this 
language  is  used:  "The  preponderance  of  the  evidence, 
we  think,  shows  that  the  mortgage  to  John  lluch, 
though  dated  on  the  30th,  was  in  fact  executed  and 
delivered  on  the  29th  of  November.  But,  whether  exe- 
cuted or  delivered  upon  the  29th  or  30th  of  November, 
we  are  satisfied  that  it  was  executed  and  delivered 
before  the  assignment,  and  without  any  knowledge 
upon  the  part  of  Kuch  of  the  intention  to  execute  the 
assignment.  The  mortgage,  so  far  a^  the  evidence 
shows,  formed  no  part  of  the  general  assignment,  but 
was  altogether  distinct  and  separate  from  it    It  was 
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valid  at  the  time  of  its  execution,  and  is  not  invalidated 
by  the  subsequent  execution  of  the  assignment."  While 
the  want  of  knowledge  is  mentioned,  it  does  not  appear 
that  this  was  the  controlling  consideration  in  the  case, 
although  so  stated  in  the  syllabus.  We  call  attention 
to  this  because  of  appellees'  contention  that  the  case  is 
decisive  of  the  question  now  before  us.  It  has  never 
been  passed  upon  in  this  state,  and  the  decisions  else- 
where are  not  in  harmony.  In  Preston  Va  Spaulding,  120 
111.  208  (10  N.  E.  Rep.  903),  the  court  says:  "It  is 
a  misapprehension  to  suppose  that  this  voluntarj 
assignment  act  attempts  to  regulate  the  conduct  of  cred- 
itors. What  it  does  is  to  regulate  the  conduct  of  the 
debtor,  and  declare  void  preference  made  or  given  by 
him  in  an  assignment  of  his  estate."  In  Bank  i\  Rehn, 
126  111.  461  (18  N.  E.  Rep.  788),  the  question  is  dis- 
posed of  in  this  remark :  "Since  the  decision  of  this  court 
in  Preston  v.  Spaulding,  120  111.  208  (10  N.  E.  Rep.  903), 
the  law  must  be  regarded  as  settled  in  this  state  that, 
after  a  debtor  has  made  up  his  mind  to  make  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  all 
conveyances,  transfersi,  and  other  dispositions  of  his 
property  or  assets,  made  in  view  of  his  intended  general 
assignment,  whereby  a  preference  is  given,  will  be  held 
to  be  within  the  prohibition  of  the  statute,  and  void,  the 
same  as  though  incorporated  in  the  deed  of  assignment 
itself."  See,  also,  Ilanford  Oil  Co.  v.  First  National 
Bank  of  Chicago,  126  III  584  (21  N.  E.  Rep.  483).  White 
V.  Cotzhausen,  129  U.  S.  329  (9  Sup.  Ct.  Rep.  309),  fol- 
lowed the  construction  given  by  the  supreme  court  of 
Illinois.  See  Union  Bank  of  Chicago  v.  Kansas  City 
Bank,  136  U.  S.  223  (10  Sup.  Ot.  Rep.  1013).  It  is  said 
in  Stiirtevant  v.  Sarbach,  58  Kan.  410  49  (Pac. 
Rep.  522):  "An  asvsignment  with  a  preference  is  not 
permissible  under  any  circumstances,  and  in  such  cases 
mortgages   made   at    the   same   time,   or   any    other 
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attempted  preference,  must  be  treated  ae  a  nullity, 
without  regard  to  the  knowledge  or  good  faith  of  the 
creditor  attempted  to  be  preferred.  His  ignorance  of 
the  purpose  of  the  assignor  to  make  an  assignment,  or 
good  faith  in  attempting  to  secure  a  preference  does  not 
affect  the  assignment  or  change  the  rule  of  pro  rata  dis- 
tribution for  which  the  statute  provides."  Thus,  the 
conclusions,  rather  than  the  reasons  for  reaching  them, 
are  stated  in  these  cases.  The  statutes  of  these  states 
invalidate  the  preferences,  not  the  deed  of  assignment, 
as  in  Iowa,  and  the  preferred  creditor  is  simply  rele- 
gated to  his  pro  rata  share  of  the  assigned  estate.  Here, 
if  the  security  constitutes  a  preference,  and  is  adjudged 
a  part  of  the  general  assignment,  both  are  void.  The 
result  is  an  important  consideration  in  construing  the 
law.  If  the  validity  of  a  mortgage  executed  by  a  debtor 
in  failing  circumstances,  is  wTioUy  dependent  on  the 
condition  of  his  mind,  without  regard  to  what  the  cred- 
itor may  know,  then  security  under  such  circumstances 
cannot  be  taken  without  hazarding  the  collection  of  the 
debt.  What  might  be  in  the  debtor's  mind  cannot  be 
definitely  ascertained,  and,  instead  of  additional  assur- 
ance of  payment,  the  security  would  simply  place  the 
creditor  at  the  mercy  of  his  debtor.  Our  statute  does 
not  require  a  construction  which  will  render  hazardous 
the  taking  of  security  for  the  payment  of  an  honest 
debt,  or  which  will  necessarily  limit  the  possibilities  of 
the  debtor  in  guarding  his  interests  by  giving  better 
assurance  of  final  satisfaction.  This  conclusion  is  not 
unsupported  by  authority.  The  question  is  touched 
in  Lake  Shore  Banking  Co.  v.  Fuller,  110  Pa.  St. 
156,  (1  Atl.  Rep.  731),  and  this  language  used: 
"Nor  can  we  agree  that  a  mere  intent  of  the 
debtor,  unexpressed  to  the  creditor,  to  give  him 
a  preference  by  paying  or  securing  the  debt, 
although  at  the  time  he  contemplated,  and  soon  after 
executed,  a  general  assignment,  operates  to  defeat  such 
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preference,  on  the  ground  that  it  is  contrary  to  the  act 
of  1843.  Such  an  intent  is  not  unlawful,  and  cannot  be 
inferred  from  a  proper  act  But,  even  if  it  were,  the 
creditor,  who  has  a  perfect  right  to  accept  payment  or 
security  of  his  debt,  and  has  not  participated  in  the 
alleged  unlawful  intent,  should  not  be  compelled  to 
forfeit  his  preference  on  that  account  He,  at  least,  is 
innocent,  and  may  in  good  conscience  hold  the 
advantage  he  has  obtained."  The  supreme  court  of 
Indiana,  in  declining  to  follow  Preston  v.  Spaulding, 
supra,  employ  this  language:  "So  long  as  the  proposed 
assignment  remains  mere  matter  of  intention,  contem- 
plation, or  determination,  the  debtor  has  done  nothing 
to  abdicate  the  dominion  which  the  law  gives  him  over 
his  property.  He  may  be  hopelessly  insolvent  for 
months,  or,  indeed,  as  is  averred  in  this  complaint,  he 
may  be  insolvent  for  more  than  a  year,  before  he  makes 
the  assignment  During  all  of  that  time  he  may  know 
of  such  insolvency,  and  may  contemplate  making  an 
assignment  Indeed,  he  may  fully  reach  the  determina- 
tion to  make  it,  but  defer  the  execution  of  that  purpose; 
and,  when  such  purpose  is  finally  consummated,  will 
it  do  to  say  that  a  court  of  equity  will  attempt  to  reach 
back,  and  undo  all  preferences  given  since  that  deter- 
mination took  form  in  his  mind?  Many  practical  diffi- 
culties would  beset  the  chancellor  in  attempting  to 
apply  such  a  rule.  Eeaching  the  determination  to  make 
sueh  assignment  is  a  mental  process  in  the  debtor's 
mind.  How  may  the  time  be  fixed  when  he  thus  deter- 
mined? How  far  back  would  the  chancellor  go  in  his 
inquisition  into  the  debtor's  state  of  mind?  Certain 
formalities  are  necessary  to  consummate  such  a  pur- 
pose, and  we  think  it  may  fairly  be  said  that,  when  the 
debtor  has  once  entered  upon  the  doing  of  these  formi^l 
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acts  necessary  to  make  the  assignment,  he  cannot  there- 
after make  any  valid  preference,  if  he  preserves  and  com- 
pletes the  assignment  thus  begnn/'  John  Shillito  Co. 
r.  McConnell,  130  Ind.  31,  (26  N.  E.  Rep.  832).  Tt  is  true,  as 
stated  by  the  appellants,  that  the  holding  in  Pennsylva- 
nia is  that  preferences,  to  invalidate  the  general  assign- 
ment, must  be  contained  in  the  same  instrument,  and  in 
Indiana  must  be  executed  contemporaneousdy  there- 
with. The  New  York  statute  permits  preferences  to  the 
extent  of  one-third  in  value  of  the  debtor's  property; 
but,  if  in  excess,  they  are  reduced  to  this  amount,  and 
the  assignihent  does  not  become  void.  See  Abegg  v. 
Bishop,  142  N.  Y.  286  (36  N.  E.  Rep.  1085);  Central 
Nat.  Bank  v.  Seligman,  138  N.  Y.  435  (34  N.  E. 
Rep.  196).  The  question  under  consideration  was  before 
the  court  of  appeals  of  New  York  in  Manning  v.  Beck^ 
129  N.  Y.  1  (29  N.  E.  Eep.  90);  and  the  court,  through 
Peckham,  J.,  said:  "Any  preference  the  debtor  therein 
makefi  which  runs  counter  to  the  statute  must  be 
treated  asi  the  statute  directs,  and  the  intent  of  the 
assignor  in  giving  the  preference  is  wholly  immaterial. 
But  the  statute  does  not,  and  was  not  intended  to,  pre- 
vent a  creditor  from  obtaining  payment  or  a  security, 
and  thereby  a  preference  for  his  debt,  even  from  an 
insolvent  debtor;  and,  where  a  court  is  asked  to  set 
aside  a  security  which  is  disconnected  from  and  prior  to 
any  general  assignment,  on  the  ground  that  it  is  a 
violation  of  the  act  in  relation  to  preferences  in  general 
assignments,  it  at  once  becomes  a  question  whether  that 
act  was  ever  intended  to  cover  a  case  where  the  creditor 
obtaining  or  availing  himself  of  such  securities  was 
ignorant  of  any  existing  intention  on  the  part  of  the 
debtor  to  thereafter  perform  an  entirely  separate  act, 
and  make  a  general  assignment.  It  does  not  in  terms 
cover  such  a  case,  and  we  think  it  should  not  be  thus 
extended  by  construction."  We  conclude  that  even 
though  at  the  time  a  mortgage  is  executed  the  debtor 
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has  determined  upon  a  general  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  which  he  after- 
wards makes,  if  this  fact  is  unknown  to  the  creditor,  the 
mortgage  received  in  good  faith  to  secure  a  valid 
indebtedness  does  not  become  a  part  of  the  scheme,  but 
is  a  separate  and  valid  instrument — Affirmed. 


117  m      '      Berry  Frank,  Appellant,  v.  W.  J.  Davenport,  Sheriff, 

and  R.  B.  Johnson,  Appellees. 

Aoceptlngr  Jnrj:    waivkr.    A  party  who  accepts  the  jury  and  comes 

1  to  trial  without  objecting  cannot  be  heard  to  complain  either  of 
the  character  of  the  jury  or  the  time  of  the  trial. 

Appeal:    curino.    It  is  not  prejudicial  error  for  the  court,  in  its  charge 

to  state  that  one  was  in  possession  of  property  at  the  time  of  levy, 

5    where  the  evidence  showed  that  he  was  in  sole  charge,  and  the 

jury  were  instructed  as  to  the  effect  of  such  possession  in  case  it 

should  be  found  that  h3  was  only  an  employe. 

Harmless  error:    Instructions.    It  is  not  prejudicial  error  for  the 
court  to  read  to  the  jury  a  pleading  in  the  action  which  there  is 

4  no  evidence  to  support  where  the  court  later  in  its  charge  called 
the  jury's  attention  especially  to  the  issues  which  had  support  in 
the  testimony. 

iNSTRUcmoNS  construed  together.    The  appellate  court  will  con- 

5  sider  the  instructions  complained  of,  in  connection  with  the  charge 
as  a  whole. 

Misconduct  of  counsel:    Waiver.    The  failure  of  the  appellant  to 
call  the  trial  court's  attention  to  the  conduct  of  the  counsel  in  pre- 
8    senting  the  case  to  the  jury  justifies  the  supreme  court  in  refusing 
to  grant  any  relief  on  that  ground. 

Same:    Ajfidnvits.    Misconduct  of  an  attorney  in  presenting  a  case  to 

2  the  jury  w  hich  occurs  in  the  presence  of  the  court  cannot  be  shown 
on  appeal  by  affidavits. 

Appeal  from  Union  District  Court, — Hon.  H.  M.  Towner, 

Judge. 


Thursday,  May  19, 1898. 
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Plaintiff  brings  this  action  to  recover  damages  of 
defendants  for  the  alleged  wrongful  conversion  of  cer- 
tain personal  property  of  which  he  claims  to  be  the 
owner.  There  was  a  jury  trial,  verdict  and  judgment 
for  defendants,  and  plaintiff  appeals. — Affirmed. 

D.  W.  Highee  for  appellant. 

Bull  &  Fry  for  appellees. 

Waterman,  J. — The  petition  avers  that  the  defend- 
ant K.  B.  Johnson,  holding  a  judgment  against  one  L. 
Frank,  procured  execution  to  be  issued  thereon,  and 
placed  the  writ  in  the  hands  of  his  co-defendant  Daven- 
X>ort,  who  was  sheriff  of  Union  county,  and  m-aliciously 
directed  said  sheriff  to  levy  the  same  upon  forty-four 
sacks  of  old  rubber  belonging  to  plaintifi;  that,  in  pur- 
suance of  said  directions,  the  sheriff  levied  upon  said 
property,  and  took  and  carried  it  away,  and  keeps  and 
retains  the  same;  that  plaintiff  served  written  notice  on 
said  oflBcer  to  release  said  property,  but  that  he  has 
failed  and  refuses  so  to  do.  Judgment  is  asked  for  one 
hundred  and  thirty-eight  dollars  and  twenty-five  cents. 
The  defendants  filed  separate  answers,  and  in  effect 
justify  their  action  by  alleging  that  the  rubber  levied 
upon  was  in  fact  the  property  of  the  judgment  debtor, 
L.  Frank. 

II.  Appellant's  first  ground  of  complaint  is  that 
"the  verdict  of  the  jury  is  the  result  of  passion  and 
prejudice,  and  is  wholly  unsupported  by  the  evidence.'' 
In  this  connection  we  may  well  consider  his  second 
assignment  of  error,  which  is  as  follows:  "The  verdict 
of  the  jury  was  manifestly  the  result  of  political  preju- 
dice and  religious  bigotry,  induced  by  improper  remarks 
in  argument  by  appellees'  counsel."  As  tending  to  sus- 
tain these  claims,  appellant  attaches  his  affidavit  to 
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the  motion  for  a  new  trial,  in  which  he  says:  "That  the 
jury  in  said  cause  were  composed  in  large  part  of  Popu- 
lists and  others  who  are  in  favor  of  free  silver,  and  at 
the  time  of  said  trial  there  was  a  political  canvass  in 
progress,  in  which  great  interest  and  excitement 
existed;  further,  this  plaintiff  belong-s  to  the  Hebrew 
race,  and  all  of  said  jurymen  were  Gentiles^,  many  of 
them  belonging  to  the  different  Protestant  churches,'* 
etc.  We  hardly  think  that  plaintiff  means  to  charge 
that  a  belief  in  the  doctrines  of  Populism  necessarily 
unfits  a  man  for  jury  duty,  though  such  is  a  fair  infer- 
ence from  the  allegations  of  his  motion  and  the  aver- 
ments of  his  aflBdavit.  We  may  say  also  that  it  is 
difficult  to  understand  exactly  the  grounds  of  the  com- 
plaint that  this  trial  w^as  had  while  an  exciting  political 
canvass  was  being  made.  We  do  not  know  whether 
plaintiff  thinks  the  campaign  should  have  been  posr- 
poned  until  the  ease  was  tried,  or  that  the  case  should 
have  been  continued  until  the  campaign  was 

1  closed.    Perhaps  these  matters  can  be  disposed 
of  by  the  suggestion  that  the  plaintiff  accepted 

the  jury,  and  went  to  trial,  without  objection,  and  he 
cannot  therefore  be  heard  now  to  complain,  either  of  the 
character  of  the  jury  or  the  time  of  the  trial. 

III.     But  it  is  also  vSaid  the  jury  was  composed 

entirely  of  Grentiles,  while  plaintiff  is  a  Hebrew,  and 

that  defendants'  counsel  aroused  the  prejudice  of  the 

jurors  by  an  inflammatory  appeal.    The  language 

2  complained  of  was  used  in  the  address  of  counsel 
to  the  jury,  and  it  is  presented  here  by  affidavit 

Misconduct  of  an  attorney  in  presenting  a  case  to  the 

jury,  which  occurs  in  the  presence  of  the  court,  cannot 

be  shown  by  affidavit.      Raj/burn  v.  Railway  Co.,  74 

Iowa,  637;  State  i\La  Grange,  99  Iowa,  10.     We 

3  may  also  add  that  the   use  of  the  language 
charged  is  denied  by  counsel  for  defendant.    It 

does  not  appear  that  plaintiff's  counsel  thought  the 
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matter  of  sufficient  importance  to  call  the  trial  court's 
attention  to  it  at  the  time.  We  might,  for  this  reason, 
pefuee  to  grant  any  relief  on  this  ground.  Ross  v.  City 
of  Davenport,  66  Iowa,  548. 

IV.  There  are  two  other  assignments  of  error. 
The  trial  judge,  by  consent,  charged  the  jury  orally, 
and  prefaced  what  he  had  to  say  by  reading  the  plead- 
ings. It  is  said  there  was  error  in  reading  the  answer 
of  K.  B.  Johnson,  there  being  no  evidence  to  support 
its  averments.    It  was  a  pleading  in  the  case, 

4  however,  and  there  was  no  serious  impropriety 
in  reading  it;  certainly  no  prejudicial  error,  for 

later  in  the  charge  the  court  called  attention  specially 
to  the  iss-ues  which  had  support  in  the  testimony.  Lan- 
ning  v.  Railroad  Co.,  68  Iowa,  ZQ2\Morrison  v.  Railway 
Co.,  84  Iowa,  663. 

Nor  is  there  any  just  ground  of  complaint  because 

the  court,  in  instructing  the  jury,  stated  that  L.  Frank 

was  in  possession  of  thi-s  property  at  the  time  the  levy 

was  made.    The  evidence  shows  without  dispute 

5  that  he  was  in  charge  of  the  store  at  the  time, 
and  that  Berry  Frank,  the  plaintifE,  was  not 

present.  The  jury  could  not  have  misapprehended 
what  was.  meant,  for  they  were  fully  instructed  after- 
wards as  to  the  effect  of  the  possession  of  L.  Frank 
in  case  it  was  found  that  he  was  only  an  employe  of 
plaintiff.  The  error,  if  any  was  without  prejudice.  The 
instructions  should  be  considered  together.  Kohn  v. 
Johnston,  97  Iowa,  99.  When  so  taken,  the  charge  of 
the  court  presents  a  correct  exposition  of  the  law  of  the 
case.  There  was  evidence  sufficient  to  support  the 
verdict,  and  no  material  error  having  been  committed 
by  the  court,  the  judgment  below  will  be  affirmed. 
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John  Habward  v.  W.  0.  Davenport,  Sheriff,  Appellant 

Estoppel:  Hogs  were  sold  on  execution  against  a  son  who  lived  on 
his  father's  farm,  which  he  assisted  in  managing,  and  where  the 
property  was  located.  The  father  owned  them,  but  had  authorized 

1  the  son  to  execute  a  chattel  mortgage  in  them,  which  he  did, 
reciting  that  he  himself  was  owner,  and  the  mortgage  was  recorded 
There  was  no  evidence  that  the  execution  in  the  son's  name  was 
authorized  by  the  father,  who  brought  replevin  against  the  pur- 
chaser.   Held^  no  estoppel. 

Same.    A  statement  made  by  the  owner  of  property  indicating  its 

2  ownership  by  another  is  not  available  to  establish  an  estoppel  in 

6  favor  of  one  who  did  not  know  of  such  statement  at  the  time  he 
dealt  with  the  property. 

Beplevin:  judgment:  Scope  of  action.  Under  Code,  1873,  section 
8239,  providing  that  the  right  of  plaintiff  in  replevin  in  the  prop- 

7  erty  shall  be  designated  by  the  judgment,  and,  if  he  is  not  in  pos- 
session, then  it  is  to  find  the  value  of  his  right,  a  money  judgment 
in  plaintilf  *s  favor  for  the  value  of  the  property,  less  the  amount  of 
the  chattel  mortgages  to  which  it  was  subject,  is  proper. 

Same.  The  interest  of  plaintiff  in  the  proceeds  of  a  sale  of  property 
under  execution,  after  the  payment  of  mortgages  held  by  the 
7  defendant,  may  be  determined  in  an  action  to  recover  the  posses- 
sion of  specific  personal  property  unlawfully  seized  under  execu- 
tion, although  defendant  was  entitled  to  the  possession  of  the 
property  when  the  action  was  commenced,  by  virtue  of  the  mort- 
gages. 

Plea  and  Proof:  variance:  Replevin,  Under  Code,  1873,  section 
2686,  that  no  variance  shall  be  deemed  material  unless  it  misleads 
the  adverse  party  to  his  prejudice,  and  section  2729,  that  a  party 
shall  not  be  compelled  to  prove  more  than  the  relief  asked  for  or 

3  a  lower  degree  included  therein,  proof  that  a  plaintiff  in 
replevin  is  the  owner  of  the  property,  subject  to  chattel  mortgages 
in  favor  of  third  persons,  is  not  a  fatal  variance  from  an  allega- 
tion that  he  is  the  absolute  and  unqualified  owner  thereof. 

Instmotions.     An  instruction  to  find  an  estoppel  if  the  plaintiff 
"knowini?ly  and  wantonly  suffered  and  permitted"  certain  facts  to 
2    be  held  out  is  not  misleading  as  given,  though  the  word  "wan- 
tonly" alone  a  ould  require  too  great  a  culpability. 

Verdict.  Under  a  charge  that  plaintiff  in  replevin  must  prove 
"absolute"  ownership  of  the  property,  a  verdict  In  his  favor  on 
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4  evidence  of  ownership  subject  to  a  chattel  mortgage  is  not  con- 
^ary  to  the  instructions,  where,  though  inaccurate,  the  word 
"absolute"  was  not  so  used  as  to  mislead  the  jury. 

Appeal:    kkview:    Trivial  errors.    Tri\  ial  errors  in  the  admission  or 
rejection  of  evidence  will  not  work  a  reversal,  where  the  control- 

5  ling  facts  are  so  fully  established  as  to  leave  no  question  of  the 
justice  of  the  verdict 

Deemer,  C.  J.,  dissenting. 

Apj^eal  from  Woodbury  District  Court. — Hon.  John  P, 
Oliver,  Judge. 

Friday,  May  20,  1898. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  jury  and  a 
verdict  amd  judgment  for  the  plaintiff.  The  defendant 
€4[)peals. — Affirmed. 

Skull  &  Farnsworth  for  appellant. 
Sullivan  &  McMaster  for  appellee. 

Robinson,  J. — On  the  seventeenth  day  of  February, 
189(*,  the  defendant,  as  sheriff,  levied  upon  sixty-two 
hogs,  an  execution  issued  on  a  judgment  rendered  by 
the  district  court  of  Woodbury  county  in  favor  of  Toler- 
ton  &  Stetson  Company  and  against  M.  E.  Harward^ 
and  on  the  fourteenth  day  of  the  next  month  sold  them 
by  virtue  of  the  execution.  This  action  was  commenced 
in  February,  1896,  to  recover  the  possession  of  the  hogs. 
The  i)etition  alleges  that  the  plaintiff  is  the  absolute 
and  unqualified  owner  of  the  hogs,  and  demands  judg- 
ment for  their  return  or  for  their  value,  and  for  damages 
and  costs.  The  jury  found  specially  that  the  plaintiff 
was  the  owner  of  the  hogs  when  they  were  taken  by  the 
defendant,  but  that  the  latter  was  entitled  to  the  pos- 
session of  them  by  virtue  of  two  chattel  mortgages; 
that  the  value  of  his  interest  in  the  property  was  one 
hundred  and  forty-eight  dollars  and  thirteen  cents;  and 
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that  the  value  of  the  property  was  three  hundred  and 
nine  dollars  and  twenty  cents.  The  plaintiff  elected  to 
tate  a  judgment  for  the  value  of  his  interest,  and  judg- 
ment was  rendered  in  his  favor  for  one  hundred  and 
fiixty-one  dollars  and  seven  cents,  with  interest  and 
costs. 

I.  The  evidence  authorized  the  jury  to  find  that 
the  hogs  in  question  were,  at  the  time  the  levy  upon 
them  was  made,  owned  by  the  plaintiff,  subject  to  two 
mortgages  thereon  which  he  had  authorized  his  son 

M.  E.  Harward  to  execute.  The  defendant  con- 
1  tends  that  the  plaintiff  is  estopped  to  claim 

ownership  as  against  the  Tolerton  &  Stetson 
Company  because  he  had  authorized  his  son  to  execute 
the  mortgages.  They  were  executed  in  the  name  of  the 
son,  and  were  recorded  before  the  levy  was  made.  One 
of  them  was  given  on  the  twentieth  day  of  December, 
1895,  to  Mrs.  E.  E.  Huntley,  and  described  the  property 
mortgaged  as  "seventy  head  of  hogs,  now  being  fattened 
by  me  on  the  farm  of  John  Harwkrd,  in  Lakeport  town- 
ship, Woodbury  county.  *  *  *"  The  mortgage  also 
contained  the  following:  "It  being  my  intention  to 
mortgage  all  property  of  the  respective  kinds  above 
described  that  I  now  own,  the  same  being  free  from 
incumbrance,  and  in  my  possession  on  farm  of  John 
Harward,  in  Lakeport  township.  *  *  *''  The  sec^ 
ond  mortgage  was  executed  a  week  later  to  Davis  & 
Co.,  and  described  the  property  mortgaged  as  "about 
seventy  head  of  hogs  and  pigs,  being  all  the  hogs  and 
swine  owned  by  me  and  in  my  possession  on  farm  known 
as  'Harward  Farm,'  in  Lakeport  township,  being  the 
premises  now  occupied  by  me,  subject  to  a  mortgage 
given  to  Mrsi.  E.  E.  Huntley.  ♦  ♦  ♦  The  above- 
described  property  is  owned  by  me  free  from  all 
incumbrance,  and  now  in  my  possession  on  premises 
described  above.''    The  plaintiff  owned  and  carried  on 
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the  farm  on  which  the  hogs  were  kept  before  they  were 
taken  by  defendant.  M.  E.  Harward,  known  as  Mike, 
worked  for  his  father  by  the  month,  and  was  active  in 
the  management  of  the  farm,  in  caring  for  the  stock, 
and  in  transacting  business  for  his  father,  who  was 
more  than  seventy  years  of  age,  in  poor  health,  and 
unable  to  transact  much  of  his  business.  The  mortgage 
to  Mrs.  Huntley  was  given  to  secure  a  debt  which  the 
father  owed,  and  the  mortgage  to  Davis  &  Co.  was 
given  to  secure  an  indebtedness  owed  by  both  father 
and  son.  The  father  told  Mike  to  execute  mortgages 
on  the  hogs  to  secure  those  claims,  but  it  does  not 
appear  that  any  direction  was  given  as  to  the  name  or 
form  in  which  either  should  be  executed,  and  it  does  not 

appear  that  the  plaintiff  knew  that  they  stated 
2  that  Mike  was  the  owner  of  the  property.    The 

charge  of  the  district  court,  in  referring  to  the 
eatopi)el  claimed  by  the  defendant,  authorized  the  jury 
tofindanestoppel established  in  case  the  plaintiff  "know- 
inglyandwantonlysuffered  and  permitted  the  said  M.E. 
Harward  to  hold  himself  out  to  the  world  as  the  owner 
of  the  hogs,"  and  if  Tolerton  &  Stetson  Company  would 
not  have  caused  the  levy  in  question  to  be  made  "but 
for  the  acts  of  the  plaintiff  in  knowing  and  wantonly 
allowing  and  permitting  the  said  M.  E.  Harward  to 
represent  himself  as  the  owner  of  said  proi)erty,"  and 
if  certain  other  facts  were  proven,  but  not  otherwise. 
The  appellant  complains  of  the  use  of  the  word 
"wantonly.''  "Wantonne^"  is  defined  to  be  "a  licen- 
tious act  by  one  man  towards  the  person  of  another, 
without  regard  to  his  rights,"  and  may  include  the  ele- 
ment of  recklessness.  Bouvier  Law  Dictionary;  Black 
Law  Dictionary;  Webster  International  Dictionary; 
28  Am.  &  Eng.  Enc.  Law,  596.  And  the  word  "wan- 
tonly,*'  used  in  that  sense,  would  be  objectionable  in 
requiring  too  great  a  degree  of  culpability  on  the  part 
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of  the  plaintiff  to  constitute  an  estopi)el.  Mere  negli- 
gence on  his  part,  or  silence  when  it  was  his  duty  to 
speak  might  be  suflftcient.  But  the  word  "wantonly," 
as  used  in  the  charge,  had  a  i>assive,  rather  than  an 
active,  significance,  and  could  not  have  misled  the  jury 
as  to  the  facts  required  to  constitute  an  estoppel,  and, 
although  we  do  not  approve  the  use  made  of  the  word, 
we  do  not  think  it  could  have  been  prejudicial.  An 
examination  of  the  entire  record  convinces  us  that  the 
evidence  would  not  have  justified  the  jury  in  finding 
that  an  estoppel  had  been  proven  in  favor  of  the 
defendant. 

II.  The  petition  alleges  that  the  plaintiflE  is  the 
"absolute  and  unqualified  owner^'  of  the  hogs  in  ques- 
tion, and  it  is  said  that  the  proof  does  not  sustain  the 
averment,  for  the  reason  that  it  appears  without  dis- 
pute that  the  hogs  were  incumbered  by  two  mortgages 

when  the  execution  was  levied  upon  them.  Sub- 
3  division  3  of  section  3225  of  the  Code  of  1873, 

under  which  this  action  arose,  required  that  thv 
petition,  in  an  action  for  the  recovery  of  specific  per- 
sonal property,  should  state  "the  facts  constituting  the 
plaintiff's  right  to  present  possession  thereof,  and  the 
extent  of  his  interest  in  the  property,  whether  it  be 
full  or  qualified  ownership.''  It  was  said  in  Kern  v. 
Wilson,  73  Iowa,  490,  of  this  provision,  that  its  object 
was  "to  advise  the  defendant  of  the  nature  of  the  plain- 
tiff's claim  to  the  property,  to  the  end  that  he  could 
intelligently  defend."  Section  2686  of  the  Code  of  1873 
provided  that  "no  variance  between  the  allegations  in 
a  pleading  and  the  proof  is  to  be  deemed  material  unless 
it  has  actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon  the 
merits."  And  section  2729  of  the  same  Code  provided 
that  "a  party  shall  not  be  compelled  to  prove  more  than 
is  necessary  to  entitle  liim  to  tlie  relief  asked  for,  or  any 
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lower  degree  included  therein.  *  *  *"  If  the  plain- 
tiff did  not  fully  sustain  the  averments  of  his  petition 
respecting  his  ownership,  the  defendant  was  not  misled 
by  the  variance  between  the  pleadings  and  the  proof. 
Tolerton  &  Stetson  Company  knew  of  two  of  the  mort- 
gages, and  before  the  levy  was  made  acquired  the  own- 
ership of  them.  A  third  mortgage,  executed  after  the 
levy,  is  not  entitled  to  any  weight  in  this  case.  The  evi- 
dence showed  that  the  plaintiff  was  the  owner  of  the 
hogs,  although  his  ownership  was  limited  by  the  mort- 
gages. Hubbard  v.  Insurance  Co.,  33  Iowa,  325,  333. 
It  follows  from  what  we  have  said  and  the  statute 
quoted,  that  proof  that  the  ownership  of  the  plaintiff 
was  qualified  by  the  chattel  mortgages  did  not  estab* 
lish  such  a  variance  between  the  i)leading  and  the  prooi 
as  to  defeat  a  recovery  by  the  plaintiff.  The  case  of 
Kern  v,  Wilson,  supra,  relied  upon  by  the  appellant, 
differs  from  this,  in  that  the  plaintiff  in  that  case 
attempted  to  prove  absolute  and  unqualified  owner- 
ship by  means  of  a  chattel  mortgage.  See,  also,  Darnall 
V.  Bennett,  98  Iowa,  410. 

III.     The  appellant  contends  that  the  verdict  is 

contrary  to  the  charge  of  the  court,  because  that  did 

not  authorize  a  recovery  by  the  plaintiff  unless  the 

evidence   showed    that   he   was    the    "absolute 

4  owner'*  of  the  hogs  when  this  action  was  com- 
menced.   Complaint  is  also  made  of  the  charge 

because  the  words  "absolute  owner''  and  "owner''  are 
sometimes  used  therein  as  meaning  the  same.  The  use 
of  those  words  was  not  in  all  instances  accurate,  but 
was  not  misleading.  The  appellant  also  complains  of 
various  rulings  of  the  court  in  admitting  and  rejecting 
evidence.    In  a  few  instances  the  rulings  were 

5  erroneous,  but  they  were  so  clearly  of  trivial  con- 
sequence that  we  should  not  be  justified  in  revers- 
ing the  judgment  of  the  district  court  on  account  of 
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them  nor  in  setting  them  out  at  length.  The  controlling 
facts  were  so  fully  established  that  the  justice  of  the 
verdict  cannot  be  successfully  questioned.  All  the  evi- 
dence which  tended  to  show  that  the  son  owned  the 
hogs,  of  which  Tolerton  &  Stetson  Company  had  knowl- 
edge when  the  levy  was  made,  was  the  record  of  the 
two  mortgages  he  had  given,  and  possibly  a  statement 
made  by  the  husband  of  Mrs,  Huntley  to  the  eflfect  that 
the  son  owned  the  hogs.  But  the  only  ownership  and 
possession  of  them  which  the  son  had  was  that  which 
any  employe  would  have  of  the  stock  of  his  principal  on 
his  principal's  premises,  which  the  employe  was 
required  to  care  for  and  feed.  The  plaintiff  -did  not 
authorize  his  son  to  treat  the  property  as  his  own  unless 
it  can  be  said  that  he  did  so  for  the  purpose  of  giving  the 
two  mortgages  thereon  which  we  have  described.  It  is 
true  one  witness  testified  that  both  father  and  eon 
stated,  when  the  mortgage  to  Davis  &  Oo.  was  executed, 
that  the  son  owned  the  hogs,  and  in  so  doing  the  wit- 
ness contradicted  the  testimony  of  the  plaintiff; 
6  but  if  the  statement  was  made  by  the  father,  and 

was  as  claimed,  it  was  not  only  ;  true,  but 
Tolerton  &  Stetson  Company  did  not,  .  .  ar  as  the 
record  shows,  have  any  knowledge  of  it  when  the  levy 
was  made,  consequently  could  not  have  relied  upon  it. 
Nothing  shown  by  the  evidence  justifies  the  conclusion 
that  the  transactions  between  the  father  and  son  were 
designed  for  any  fraudulent  or  improper  purpose. 

IV.  The  appellant  complains  of  the  refusal  of 
the  court  to  sustain  a  motion  made  by  him  to  transfer 
the  cause  to  the  equity  side  of  the  docket,  based  upon 
the  alleged  ground  that  the  answer  pleaded  an  equitable 
estoppel,  and  of  the  refusal  of  the  court  to  strike  from 
the  files  a  reply  to  the  answer.  We  do  not  find  any 
rra-on  for  concluding  that  the  motion  to  transfer  should 
have  been  sustained,  and,  although  the  reply  might  well 
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have  been  stricken  from  the  files,  prejudice  could  not 
have  resulted  from  the  refusal  of  the  court  to  do  so. 
The  objections  to  these  rulings  and  to  numerous  others 
are  stated,  rather  than  argued,  and  do  not  require  any 
further  consideration. 

V.  The  answer  of  the  defendant  claims  that  he 
was  entitled  to  possess  the  hogs  in  question  when  this 
action  was  commenced,  by  virtue  of  the  two  chattel 
mortgages  which  Tolerton  &  Stetson  Company 
obtained,  as  well  as  by  virtue  of  the  levy  under  the 
execution.  The  defendant  in  fact  took  possession 
of  and  sold  the  hogs  under  the  execution,  and  from  the 

proceeds  of  the  sale  paid  the  mortgage  debts. 
7  That  was  done  before  this  cause  was  reached  for 

trial,  and  the  interest  of  the  plaintiff  in  the  hogs 
then  remained  to  be  determined,  and  that  was  properly 
done.  Oode  1873,  section  3239;  Hay  den  v.  Andersofi.  17 
Iowa,  158,  163;  Hibbard  v.  Zenor,  82  Iowa,  505,  510; 
Harvey  v.  Pinkerton,  101  Iowa,  246.  We  do  not  under- 
stand the  appellant  to  deny  that  the  right  to  deter- 
mine the  interest  of  the  plaintiff  in  the  hogs  existed  not- 
withstanding the  fact  that  he  was  not  entitled  to  the 
possession  of  the  property  when  the  action  was  com- 
juenced.  We  do  not  find  any  sufficient  ground  for  dis- 
turbing  the  judgment  of  the  district  court,  and  it  is 

AFFIRMED. 

Deembe,C.  J.,  dissenting. 


Perry  Sisson,  Appellant,  v.  Jacob  Kaper,  et  al.         \m  I 


Fraud:  parol  variancb  of  writing.  In  an  action  for  rent  and 
for  damages,  under  a  written  lease,  where  it  was  averred,  by  way 
of  counter-claim,  that  lessee  was  induced  to  accept  the  lease  in 
1  question  by  false  representations  of  plaintiff  respecting  the  water 
supply,  and  was  damaged  by  reason  thereof,  evidence  competent 
IIS  establishing  such  fraudulent  representations  was  not  objection- 
able on  the  ground  that  a  reformation  of  the  lease  was  not  asked, 
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and  that  such  evidence  tended  to  contradict  a  contemporaneous 
written  agreement. 

Contract:  consider atio.v.  A  lessee's  abandonment  of  his  right  to 
rescind  the  lease  because  of  fraudulent  representations  of  the  les- 

2  sor  respecting  the  water  supply  is  a  sufficient  consideration  for  an 
agreement  by  the  latter,  after  the  execution  of  the  lease,  to  furnish 
a  supply  of  water. 

Appeal:  assignments  An  assignment  that  the  court  erred  in  not 
sustaining  and  in  overruling  plaintiff's  motion  for  a  new  trial  for 
the  several  grounds  therein  set  forth  is  not  sufficiently  specific  to 

5  enable  the  supreme  court  to  consider  the  only  ground  on  which 
the  motion  should  have  been  sustained,  where  there  were  at  least 
eight  separate  grounds  set  out  in  the  motion. 

Argument  of  assignments.    Assignments  of  error  to  the  giving  of 
4    instructions,  if  relied  upon  in  the  supreme  court,  must  be  argued 

Objections  below.    Advantage  cannot  be  taken  on  appeal,  of  an 

3  objection  that  the  evidence  was  insufficient  to  sustain  an  allowance 
for  damages,  to  which  the  attention  of  the  trial  court  has  not  been 
called. 

Appeal  from  Linn  District  Court — Hon.  William  G. 
Thompson,  Judge. 

Friday,  May  20, 1898. 

Action  at  lew  to  recover  rent  alleged  to  be  due  for 
leased  ppemisee,  and  for  damages*  The  defendanta 
pleaded  a  counterclaim.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  defendants.  The  plain- 
tiff appeals. — Affirmed. 

Giffen  &  Voris  for  appellant. 
Bichard  A.  Stuart  for  appellees. 

Robinson,  J. — In  October,  1891,  the  plaintiff  and 
the  defendant  Jacob  Kaper  entered  into  an  agreement 
in  writing,  by  which  the  former  leased  to  the  latter,  for 
the  term  of  three  years  from  and  after  the  first  day  of 
March,  1892,  a  certain  farm,  at  an  annual  rent  of  three 
hundred  and  eighty-seven  dollars  and  fifty  cents.    The 
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defendant  Kula  signed  the  lease  -as  surety  for  Kaper. 
The  plaintiff  seeks  to  recover  fourteen  dollars  for  rent 
due,  and  two  hundred  and  twenty-one  dollars  for  dam- 
ages alleged  to  have  been  caused  to  buildings,  trees, 
and  fences,  for  subletting  the  premises,  and  for  failing 
to  peiform  certain  labor  as  required  by  the  lease.  The 
defendants  admit  that  fourteen  dollars  of  the  last  year's 
rent  have  not  been  paid  according  to  the  terms  of  the 
lease,  and  deny  the  alleged  breaches  of  contract  and 
i^sponsibility  for  the  alleged  damages.  They  aver,  by 
way  of  counterclaim,  that  the  plaintiff,  for  the  purpose 
of  inducing  Kaper  to  accept  a  lease  of  the  farm,  falsely 
stated  to  him  that  thei*e  was  an  abundant  supply  of 
water  on  it,  sufficient  for  all  hou&e  uses  and  for  stock 
purposes;  that  the  statement  was  false,  and  known  to 
the  plaintiff,  when  he  made  it,  to  be  false,  but  that 
Kaper  believed  it  to  be  true,  and  relied  upon  it  in  taking 
a  lease  of  the  premises;  that  the  supply  of  water  proved 
to  be  wholly  inadequate,  and,  in  consequence,  some  of 
the  stock  of  Kaper  died,  and  milk  cows  were  injured, 
and  their  capacity  to  give  milk  impaired,  all  to  the  dam- 
age of  Kaper  in  the  sum  of  one  thousand  dollars,  and 
for  that  sum  he  demands  judgment  against  the  plaintiff. 
The  verdict  and  judgment  were  for  the  sum  of  one  hun- 
dred dollars,  exclusive  of  costs. 

I.  The  appellant  complains  of  the  rulings  of  the 
court  which  permitted  the  defendants  to  introduce  evi- 
dence in  support  of  their  claim  that  the  plaintiff  had 

made  false  representations  respecting  the  supply 
1  of  water  on  the  farm,  on  the  ground  that  a 

reformation  of  the  lease  is  not  asked,  and  that 
the  evidence  in  question  tended  to  contradict  a  contem- 
poraneous written  agreement.  The  rule  which  the 
appellant  thus  seeks  to  invoke  does  not  apply  for  the 
reason  that  the  counterclaim  is  not  based  upon  the 
written  lease,  but  upon  alleged  fraud,  which  caused 
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Kaper  to  accept  it;  and  the  evidence  objected  to  was 
competent,  as  tending  to  establish  the  fraudulent  rep- 
lesentations  pleaded.  Humbert  v.  Larson,  99  Iowa, 
275;  1  Greenleaf  Evidence,  section  284;  Bradner  Evi- 
dence, 143,  208. 

II.  The  defendants  pleaded  and  submitted  evi- 
dence which  tended  to  show  that,  upon  complaint  being 
made  to  the  plaintiff  of  the  lack  of  water  and  of  the 
need  for  it,  he  agreed  to  furnish  water,  and  made  some 
attempt©  to  do  so.  The  plaintiff  objected  to  the  evi- 
dence, and  now  complains  of  it,  on  the  ground  that  the 
agreement  was  made  after  the  lease  was  entered  into, 

and  therefore  was  without  consideration.    It  is 
2  sufficient  to  say,  in  answer  to  this  objection,  that 

if  Kaper  was  induced  to  sign  the  lease,  and  take 
IKJSsession  of  the  farm  thereunder,  through  fraud  on 
the  pai-t  of  the  plaintiff,  he  had  the  right  to  rescind  the 
contract  of  lease  within  a  reasonable  time  after  dis 
covering  the  fraud,  and  to  abandon  the  farm;  and  there 
was  evidence  which  tended  to  show  that  it  was  to  pre- 
vent his  doing  so  that  the  plaintiff  made  the  subsequent 
verbal  agreement  to  furnish  water,  and  the  waiver  by 
the  lessee  of  his  right  to  rescind  and  his  continued  occu- 
pation of  the  premises  under  the  lease  would  have  fur- 
nished sirfficient  consideration  for  the  verbal  agreement 
in  question. 

III.  There  was  testimony  in  behalf  of  the  plaintiff 
which,  if  true,  would  have  entitled  him  to  recover  dam- 
ages to  a  considerable  amount  in  addition  to  the  four- 
teen dollars  of  the  rent  provided  for  by  the  lease  which 
had  not  been  paid.  The  evidence  on  the  part  of  the 
defendants  showed  that  the  supply  of  water  on  the 
leased  premi^^cs  was  insufficient;  that  Kaper  was  com- 
pelled to  haul  water  for  his  stock;  and  that  several 
calves   which  he  owned   died.    Whether  the  proper 
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measure  of  damages  in  a  case  like  this  would  have  per- 
mitted the  value  of  the  calves  to  be  considered  in  ascer- 
taining the  amount  Kaper  was  entitled  to  recover  is  not 
a  question  presented  for  our  confederation,  but  the 
value  of  the  calves  m  not  shown,  nor  does  it  appear  that 
they  died  for  lack  of  water;  nor  is  the  v^lue  of  the  ser- 
vices rendered  in  hauling  water  shown;  nor  is  there 
any  evidence  from  which  the  jury  could  have  ascer- 
tained the  damages,  if  any,  which  Kaper  sustained  by 

reason  of  the  alleged  bre^iches  of  contract.    The 
3  appellant  contends  that  the  district  court  eiTed 

in  permitting  the  jury  to  allow  Kaper  anything 
on  his  countercl^m.  Had  proper  objection  been  made, 
the  court  should  not  have  submitted  to  the  jury  any 
question  respecting  the  damages  cUiimed  by  Kaper.  The 
appellant  does  not  call  our  attention  to  any  portion  of 
the  charge  on  this  branch  of  the  case  which  he  claims  to 
be  erroneous,  but  objects  to  what  was  done  by  the  dis- 
trict c*ourt  on  the  ground  that  the  evidence  did  not 
authorize  the  submission  of  the  ease  to  the  jury.  In  the 
third  paragraph  of  its  charge  the  court  instructed  the 
jury,  in  substance,  that,  in  making  up  its  verdict,  it 
should  allow  to  each  party  the  amount,  if  anything,  to 
which  he  was  entitled;  and,  if  the  amounts  were  equal, 
the  verdict  should  be  for  the  defendants,  but,  if  they 
were  not  equal,  the  verdict  should  be  for  the  one  entitled 
to  the  larger  amount  for  what  it  exceeded  the  amount 
due  the  otlier  party.  In  the  fourth  paragraph  of  the 
charge  the  jury  was  told  that  if  the  plaintiff  repre- 
sented to  the  defendant  that  there  was  plenty  of  water 
on  the  premises  for  the  use  of  stock  and  the  house,  and 
if  there  was  not  a  sufficient  supply  for  the  purposes 
stated,  the  measure  of  plaintiff's  damages,  if  any,  would 
be  the  reasonable  amount,  if  any,  that  the  defendant 
was  compelled  to  pay  to  procure  water  for  the  same,  or 
the  reasonable  amount  the  defendant  was  entitled  to 
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for  procuring  water  for  the  purposes  stated,  as  shown 
by  a  fair  preponderance  of  the  evidence,  and  that,  if  no 
damage  had  been  shown,  the  jury  was  "not  to  find  for 
defendant  thereon/'  No  special  complaint  is  made  of 
that  portion  of  the  charge.  It  is  not  claimed  that  it  did 
not  give  a  correct  rule  had  the  amount  of  the  injury 
the  defendant  had  sustained  been  shown.  In  fact, 
neither  of  the  two  paragraphs  of  the  charge  which  wo 
have  considered  is  referred  to  by  the  appellant  in  argu- 
ment. It  is  true,  formal  exceptions  were  taken  to  them 
when  they  were  given,  and  it  was  alleged  in  the  motion 
for  a  new  trial  that  "the  court  erred  in  giving  its  instruc- 
tions to  the  jury  from  1  to  4,  inclusive.  *  To  the  giving  of 
same,  and  to  each  of  same,  the  plaintiflf  at  the  time  duly 
excepted."    Error  in  giving  them  is  also  alleged  in  the 

assignment  of  errors,  but  that  is  not  sufficient. 
4  If  error  in  giving  them  is  relied  upon  it  should 

have  been  argued.  The  argument  of  the  appel- 
lant on  this  branch  of  the  case  is  to  the  effect  that  the 
evidence  was  not  sufficient  to  sustain  an  allowance  for 
damages  in  favor  of  the  defendamts.  Moreover,  the 
exceptions  taken  to  the  charge  did  not  necessarily  call 
the  attention  of  the  district  court  to  the  objection  relied 
upon  here.  In  Kirk  v,  Littersi,  71  Iowa,  71,  the  appel- 
lant assigned  as  error  that  the  trial  court  submitted  the 
cause  to  the  jury  on  insufficient  testimony;  but  thi^ 
court  held  that  the  appellant  could  not  take  advantage 
of  the  alleged  error,  because  he  nlid  not  except  to  the 
submission  of  the  cause  on  the  ground  stated,  and  that, 
if  the  plaintiff  had  failed  to  show  that  he  was  entittled 
to  recover,  the  defendant  should  have  moved  the  court 
to  direct  a  verdict  in  his  favor,  or  should  have  asked  an 
instruction  to  that  effect.  We  are  of  the  opinion  that 
In  this  case  the  very  objection  now  urged  should  have 
been  called  to  the  attention  of  the  trial  court,  to  enable 
the  plaintiff  to  take  advantage  of  it  here. 
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Another  method  of  taking  advantage  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  was  by  a 
motion  for  a  new  trial.   Such  a  motion  was^  indeed,  filed, 

and  the  ground  stated  in  three  paragraphs 
5  thereof  was  the  insufficiency  of  the  evidence.  But 

the  correctness  of  the  ruling  which  denied  the 
motion  on  that  ground  is  not  presented  by  the  assign- 
m?ents  of  error.  The  only  assignment  which  can  be  said 
to  include  the  ground  in  question  is  stated  as  follows: 
"The  court  erred  in  not  sustaining  and  in  overruling 
the  plaintiff's  motion  for  a  new  trial  for  the  several 
grounds  therein  set  forth."  Since  there  were  at  least 
eight  separate  grounds  set  out  in  the  motion,  the  assign- 
ment was  not  sufficiently  specific,  under  the  well-recog- 
nized rules  of  practice,  to  enable  us  to  consider  the  only 
ji^round  on  which  the  motion  should  have  been  sustained. 
See  Leekins  v.  Nordyke  &  Marmon  Co,,  66  Iowa,  471; 
Duncombe  v.  Powers,  75  Iowa,  185.  We  reach  the  con- 
clusion that  sufficient  grp\ind  for  disturbing  the  judg- 
ment of  the  district  court  has  not  been  shown,  and  it  is 

AFFIRMED. 


B.  Johnson  v.  John  Otto,  Julia  A.  Otto  and  The  Sieg     IosIosi 
Iron  Company,  Appellants.  ni_m 

Meohanio^s  Lien:  statement.  Under  Cbde,  section  3092,  requiring 
that  a  statement  of  account  be  attached  to  the  afladavit  for  a 
mechanic's  lien,  setting  forth  the  time  when  the  different  items 
thereon  were  furnished,  mere  inaccuracies  in  fixing  the  time  do 
not  defeat  the  lien. 

Appeal:  presumptions.  It  will  be  presumed  in  support  of  a  decree 
foreclosing  a  mechanic's  lien,  that  the  evidence  warranted  the 
conclusion  of  the  court  that  some  of  the  material  was  furnished 
within  the  statutory  period  before  the  commencement  of  the  action, 
although  the  statement  of  account  attached  to  the  aflSdavit  for  a 
mechanic's  lien  as  recjuired  by  Code,  section  3093,  shows  a  date 
beyond  the  statutory  period  as  that  on  which  the  last  item  of 
material  was  furnished. 
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Appeal   from    Warren   District    Court. — Hon.    J.   fl. 
Applegate,  Judge. 

Friday,  May  20, 1898. 

Action  by  plaintiff  to  foreclose  a  mechanic's  lien 
on  a  part  of  a  lot  in  Bevington,  Warren  county.  The  Sieg 
Iron  Company  also  brought  suit  to  foreclose  its  mort- 
gage, executed  by  John  and  Julia  A.  Otto,  and  this 
action  was  consolidated  with  that  of  plaintiff,  and  a 
cross-i>etition  filed  by  said  company,  asking  for  the 
same  relief.  The  defendants  pleaded,  among  other 
things,  that  plaintiff's  action  was  barred  by  the  statute 
of  limitations.  There  was  a  judgment  for  plaintiff,  and 
a  decree  establishing  it  a©  a  first  lien,  and  also  a  decree 
foreclosing  the  mortgage  of  the  Sieg  Iron  Company. 
The  defendants  appeal. — Affirmed, 

Steele  &  Bobbins^  Grander  <&  Bennett^  and  J",  W. 
Bollinger  for  appellants. 

S.  W.  Lee,  and  Henderson  &  Berry  for  appellee. 

Ladd,  J. — The  plaintiff  filed  his  petition  March 
13,  1896,  alleging  therein  tluit  he  furnished  lumber, 
hardware,  and  other  material  to  the  defendant  John 
Otto,  to  be  used  in  the  erection  of  a  dwelling  house  on 
a  part  of  a  lot  owned  by  him.  A  mechanic's  lien  was 
filed  May  11, 1894.  The  defendant  executed  his  note  of 
two  hundred  and  five  dollars  and  fifty  cents,  for  the  bal- 
ance due,  February  10, 1894.  The  last  two  items*  of  the 
account  attached  to  the  mechanic's  lien,  and  on  which 
the  action  is  based,  are  dated  February  10,  1894,  and 
the  items  last  previous  are  dated  December  9,  1893. 
John  Otto  acknowledged  service  of  the  original  notice 
March  10,  1896,  and  the  same  was  placed  in  the  hands 
of  the  sheriff  of  Scott  county  for  service,  and  served  on 
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the  Sieg  Iron  Company  March  11, 1896.  No  notice  was 
given  Julia  A.  Otto,  but  she  appeared  voluntarily,  and 
filed  an  answer,  April  8, 1896.  The  answer  of  the  Sieg 
Iron  Company,  and  those  of  John  and  Julia  A.  Otto 
allege  that  no  material  was  furnished  by  plaintiff  under 
his  contract  after  December  9,  1893.  The  court 
entered  a  decree  in  favor  of  plaintiff,  as  prayed,  but 
found  the  items  of  February  10,  1894,  were  not  fur- 
nished.   The  evidence  is  not  before  us. 

The  appellants  rely  upon  an  assignment  of  error 
to  the  eflfect  that  the  court  erred  in  entering  a  decree 
for  the  plaintiff,  when,  according  to  its  findings,  more 
than  two  years  and  ninety  days  had  elapsed  between 
the  furnishing  of  the  last  item  and  the  beginning  of  the 
action.  If  the  last  items  were  furnished  not  later  than 
Etecember  9,  1893,  then  two  years  and  ninety-one  days 
had  elapsed  before  the  action  was?  begun,  and  it  was 
barred  by  the  statu'te  of  limitations.  Squire  v.  Parks, 
56  Iowa,  407;  Dimmich  v.  Hinldey.^l  Iowa,  757.  While 
sectiotn  3092  of  the  Code  requires  the  statement  of 
account  attached  to  the  affidavit  for  a  mechanic's  lien  to 
set  forth  «the  time  when  the  material  was  furnished  or 
the  labor  performed,  mere  inaccuracy  in  fixing  the  time 
will  not  defeat  the  lien  Bangs  r.  Bery,  82  Iowa,  350. 
If  the  items  of  December  9th  were  in  fact  furnished  a 
few  days  later,  then  the  right  to  maintain  the  action 
was  not  barred  by  the  statute.  Every  fair  presumption 
must  be  indulged  in  favor  of  the  correctness  of  the 
decree,  and,  in  order  to  uphold  it,  we  infer  'that  the  evi- 
denee  warranted  the  conclusion  of  the  court  that  some 
of  the  material  was  furnished  some  days  after  Decem- 
ber 9th,  though  the  time  was  fixed  as  of  that  date,  or 
earlier,  in  the  statement  of  account  and  petition.  See 
Ward/s  Heirs  v.  Cochran,  36  Iowa,  432. — Affirmed. 
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John  D.  Blub  and  Ella  Blue  v.  Louis  Heilpein  & 
Company,  et  aL^  Appellants. 

Homestead  Bi^ht:  aotual  oocuPANor.  Plaintiff  purchased  a  lot, 
and  began  the  erection  thereon  of  a  house,  for  his  home.  The 
homestead  then  occupied  by  him  was  then  sold,  and  during  the 
building  of  the  new  house  he  resided  in  a  rented  one.    Some  arti- 

1  cles  were  removed  to  a  shed  on  the  new  premises,  and  plaintiff 
cultivated  a  garden  there,  but  the  greater  part  of  the  household 
goods  were  moved  into  the  rented  house.  On  completion,  the 
family  moved  into  the  new  house,  and  used  it  as  a  homestead. 
Held,  that  the  homestead  character  attached  only  from  actual 
occupancy  of  the  premises. 

Exemptions.  The  homestead  character  attaches  to  a  lot  purchased 
for  a  homestead  from  the  time  the  purchaser  disposes  of  his  for- 
mer homestead  using  the  proceeds  thereof  to  pay  for  the  new 
homestead  although  at  that  time  there  was  no  house  upon  the  lot, 
but  the  exemption  from  debts  accruing  prior  to  such  occupation 

2  is  limited  to  the  extent  of  the  value  of  the  old  homestead  under 
Code,  1873,  section  .'000.  authorizing  the  owner  to  change  the  lim- 
its of  the  homestead  or  to  "chanare  it  entirely"  with  the  concur- 
rence of  the  husband  or  wife,  and  section  2001,  exempting  the  new 
homestead  to  the  extent  in  value  of  the  old  from  execution  in  all 
cases  where  the  old  homestead  would  have  been  exempt;  and  the 
hom^tead  may  be  sold  subject  to  such  exemption  if  it  appear 
that  the  debtor's  other  property  has  been  exhausted  in  satisfaction 
of  the  debt. 

Change.  Independently  of  a  change  a  homestead  right  will  not 
attach  as  contemplated  by  Code,  1873,  section  2OO0,  to  a  lot  pur- 

8  chased  for  a  homestead  until  the  occupation  of  the  house  erected 
thereon,  although  prior  to  the  time  the  owner  had  commenced  the 
construction  of  a  house  to  replace  that  removed  from  the  lot  when 
he  purchased  it,  and  had  sold  his  former  homestead 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Bubn- 
HAM,  Judge. 

Friday,  May  20, 1898. 

Plaintiffs,  husband  and  wife,  bring  this  action 
against  Louis  Heilprin  &  Co.,  and  the  members  of  said 
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co-partnership,  who  axe  judgment  creditors  of  John  D. 
Blue,  and  against  S.  H.  Metcalf,  sheriff.  They  ask  that 
the  levy  and  sale  of  the  premises  described,  made  by 
©aid  sheriff  to  the  other  defendantsj  under  an  execution 
issued  o-n  said  judgment,  be  set  aside,  and  the  issuing  of 
a  sheriff's  deed  enjoined,  upon  the  ground  that  the 
premises  sold  were  and  are  the  homestead  of  the  plain- 
tiffs. The  defendants  answered,  denying  that  said 
premises  were  the  homestead  of  the  plaintiffs  at  the 
time  the  indebtedness  for  which  said  judgment  was 
rendered  was  incurred.  A  decree  was  rendered  declar- 
ing that  said  judgment  is  not  a  lien  upon  said  premises, 
and  setting  aside  said  sale;  also,  perpetually  enjoining 
the  sheriff  from  issuing  a  deed  thereunder.  Judgment 
wa»  rendered  against  the  defendants  for  costs.  Defend- 
ant® appealed.— 4i^^^^^^  i^  part,  and  reversed  as  to 
other  part. 

J.  J.  Mosnat  for  appellants. 

Tom  H.  Milner  for  appellees. 

Given,  J. — I.  The  facts  necessary  to  be  noticed  are, 
in  substance,  as  follows :  Plaintiffs  were  for  many  years 
residents  of  Belle  Plaine,  Iowa,  and  for  nineteen  years 
preceding  April,  1893,  occupied  a  certain  house  and  lot 
in  that  town  as  their  homestead.  On  November  1, 1892, 
Mr.  Blue  purchased  the  lot  in  question,  situated  in  said 
town,  for  one  thousand  and  fifty  dollars,  and  thereafter 
sold  an  old  house  thereon  for  one  hundred  and  forty 

dollars,  which  house  was  removed  from  the  lot 
1  prior  to   February,   1893.    About  the  first   of 

March,  1893,  Mr.  Blue  commenced  excavating 
upon  said  lot  for  the  purpose  of  erecting  a  new  house, 
and  proceeded  with  the  construction  of  the  house  to 
completion.  The  house  being  then  just  completed,  the 
plaintiffs,  with  their  family,  moved  into  it  on  October 
Vol.  105  la -39 
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3,  1893,  and  have  ever  since  occupied  the  premises  as 
their  honiestead.  April  10,  1893,  Mr.  Blue  sold  the 
house  and  lot  then  and  theretofore  occupied  as  a  home- 
stead for  one  thousand,  two  hundred  dollars,  and  gave 
possession  to  the  purchaser  about  May  10, 1893;  he  and 
his  family  then  moving  into  a  house  rented  by  the 
month,  to  remain  therein  until  the  new  house  was  com- 
pleted. On  leaving  the  old  home,  plaintiflEs  removed 
some  wood,  coal,  garden  tools,  a  bench,  and  two  or  three 
old  chairs,  to  a  woodshed  on  the  new  premises,  the 
remainder  of  their  household  goods  being  taken  to  the 
rented  house,  where  only  such  parts  as  were  necessary 
were  unpacked  and  used.  During  the  construction  of 
the  new  house,  plaintiffs  and  their  children  were  fre- 
quently on  the  premises;  the  plaintifiEs  inspecting  the 
work,  and  their  son  assisting,  to  a  limited  extent,  in 
painting  the  house.  Plaintiffs  also  cultivated  the  gar- 
den ground  on  the  new  premises  for  the  use  of  the 
family.  Plaintiffs  paid  for  the  lot  in  question,  and  the 
construction  of  the  house,  between  three  thousand 
seven  hundred  dollars  and  three  thousand,  nine  hun- 
dred dollars ;  using  for  that  purpose  the  one  thousand, 
two  hundred  dollars  received  from  the  sale  of  the  old 
homestead,  the  one  hundred  and  forty  dollars  received 
from  the  sale  of  the  old  house,  two  hundred  dollars 
claimed  to  have  been  contributed  by  Mrs.  Blue  from 
her  own  money,  four  hundred  and  seventy  dollars  of 
borrowed  money,  and  the  balance  from  the  business  of 
Mr.  Blue.  For  a  number  of  years  prior  to  1893,  Mr.  Blue 
had  been  engaged  in  the  mercantile  business  at  Belle 
Plaine,  and  was  a  frequent  purchaser  of  goods  from 
Louis  Heilprin  &  C5o.,  who  were  wholesale  dealers  in 
Chicago,  Illinois.  On  June  9,  1893,  Mr.  Blue  gave  an 
order  to  said  firm  to  "please  make  and  send"  to  J.  D. 
Blue,  eighty-seven  cloaks,  of  specified  kinds  and  prices, 
aggregating  eight  hundred  and  twenty-nine  dollars  and 
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twenty-five  cents.  Under  date  of  August  4,  1893,  Mr. 
Blue  wrote  the  firm:  "Do  not  ship  my  cloaks  as  early 
as  Aug.  15th.  I  shall  not  want  them  before  Sept.  10-15, 
unless  the  weather  changes  very  much.  I  may  be  in 
CJhicago  at  that  time.  However,  I  will  notify  you  when 
to  ship."  The  cloaks  were  shipped  September  14,  1893, 
and  received  by  Mr.  Blue,  and  put  into  his  stock  for 
sale.  This  sale  of  cloaks  was  upon  the  usual  terms  of 
credit,  with  six  per  cent  discount  for  payment  in  ten 
days,  and  five  per  cent  for  payment  in  thirty  days.  On 
January,  11, 1894,  Mr.  Blue  transferred  all  his  stock  of 
merchandise,  including  the  cloaks  unsold,  to  the  First 
National  Bank  of  Belle  Plaine,  and  to  Etta  Morton, 
to  secure  his  indebtedness  to  them,  and,  as  further 
security,  gave  to  said  bank  a  mortgage  for  one  thousand, 
five  hundred  dollars  on  the  premises  in  question. 

II.  We  first  notice  the  provisions  of  the  following 
sections  of  the  Oode  of  1873:  Section  1988  provider: 
"Where  there  is  no  special  declaration  of  the  statute 
to  the  contrary,  the  homestead  of  every  family,  whether 
owned  by  the  husband  or  wife,  is  exempt  from  judicial 

sale."  Section  1992  declares:  "The  homestead 
2  may  be  sold  on  execution  for  debts>  contracted 

prior  to  the  purchase  thereof,  but  it  shall  not 
in  such  case  be  sold  except  to  supply  the  deficiency 
remaining  after  exhausting  the  other  property  of  the 
debtor  liable  to  execution."  Section  2000  authorizes 
the  owner  to  change  the  limits  of  the  homestead,  or  to 
"change  it  entirely,"  with  the  concurrence  of  the  hus- 
band or  wife.  Section  2001  provides  that  "the  new 
homestead,  to  the  extent  in  value  of  the  old,  is  exempt 
from  execution  in  all  cases  where  the  old  or  former 
homestead  would  have  been  exempt,  but  in  no  other, 
nor  in  any  greater  degree.*'  There  is  no  question  that 
the  plaintiflfs  have  acquired  a  homestead  right  in  the 
new  premises,   but  the  contention  is  whether  they 
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acquired  it  before  or  after  the  debt  for  which  judgment 
was  rendered  was  contracted.  If  the  debt  w^as  con- 
tracted when  the  order  for  the  cloaks  was  given,  it  was 
contracted  June  9,  1893;  but,  if  net  until  the  shipment 
was  made,  then  it  was  September  14,  1893.  Plaintiffs 
contend  that  tliey  acqubed  a  homestead  right  in  the  new 
premises  when  they  commenced  the  construction  of  the 
house,  in  February  or  March;  and,  if  not,  that  they  cer- 
tainly acquired  it  immediately  upon  disposing  of  their 
old  homestead,  April  10th.  The  defendant  contended  that 
the  homestead  character  did  not  attach  to  these  premises 
until  the  family  moved  into  the  new  house,  October  3, 
1893.  Such  being  the  contentions,  we  need  not  deter- 
mine at  which  date  the  indebtedness  was  incurred ;  for, 
if  plaintiff's  conten»tion  is  to  prevail,  it  was  after  the 
homestead  right  had  attached;  and  if  defendants'  it 
was  before.  There  are  two  ways  in  which  plaintiffs 
could  acquire  a  right  of  homestead  in  these  premises, 
namely,  by  purchase,  or  by  change  of  homestead.  By 
purchase,  as  where  the  purchaser,  having  no  other 
homestead,  purchases  and  occupies  as  a  homestead,  or 
purchases  with  funds  not  derived  from  another  home- 
stead, and  occupies  as  his  homestead.  By  change  of 
homestead,  under  section  2000>  by  changing  the  old  for 
a  new. homestead,  or  purchasing  the  new  with  the  pro- 
ceeds of  the  old.  The  purpose  of  the  law  is  to  preserve 
to  the  family  the  home  w  hich  it  may  have.  While  land 
constitutes  a  part  of  the  homestead,  the  law  contem- 
plates the  presence  of  a  dwelling  place,  and  land  alone 
never  constituted  a  homestead.  It  is  conceded  that  mere 
intention  to  occupy  as  a  homestead  does  not  give  the 
homestead  right,  and  that  there  must  be  occupation  as 
well  as  such  intention.  We  have  seen  that  the  old  house 
was  removed  from  thes'e  premises  before  the  construc- 
tion of  the  new  was  commenced,  and  before  the  old 
homestead  was  sold.    At  those  dates  this  was  a  vacant 
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lot,  without  a  house  to  which  the  right  could  attach 
as  an  original  acquisition  of  the  homestead.  If  Mr. 
Blue,  having  no  homestead,  had  purchased  this  lot,  with 
the  intention  of  erecting  a  house  thei'eon,  and  making  it 
his  homestead,  the  homestead  right  would  not  have 
attached  until  the  premises  were  occupied  as  such. 
Plaintiffs  contend  that  they  had  such  occupation  of  the 
new  premises  as  to  have  made  it  their  homestead  from 
April  10th,  and  rely  upon  Neal  v.  Coe,  35  Iowa,  407,  as 
supporting  this  claim.  In  that  ease  the  property  pur- 
chased by  the  defendant  as  a  homestead  had  a  dwelling 
house  and  bam  thereon,  into  which  the  purchaser 
removed  his  household  furniture,  with  the  intention  of 
occupying  the  property  as  his  homestead.  Desiring  to 
have  the  house  repaired,  he  and  his  family  lodged  and 
boarded  temporarily  elsewhere  during  the  progress  of 
the  repairs.  It  was  while  the  house  was  thus  occupied, 
and  the  i^i?4ura  being  made,  that  the  plaintiff,  with  full 
knowledge  of  the  facts,  and  of  Coe\s  intention,  loaned 
him  the  money  for  which  the  judgment  was  rendered. 
In  that  case  there  was  a  dwelling  house  to  be  occupied, 
and  it  was  occupied  as  fully  as  the  circumstances  would 
admit,  while  in  this  there  was  no  dwelling  house  to  be 
occupied.  We  do  no»t  think  that  it  should  be  said,  under 
the  facts,  that  there  was  such  occupation  of  these  prem- 
ises as  that,  independently  of  a  change  of  homestead, 
the  homestead  character  had  attached  before  the  occu- 
pation of  the  house,  October  3, 1893. 

III.  We  hxive  seen  that  plaintiffs,  being  the  own- 
ers of  a  homestead,  could,  under  section  2000  "change  it 
entirely.''  There  is  no  doubt  that  it  Avas  the  intention 
of  the  plaintiffs  from  the  time  they  sold  their  old  home- 
stead to  improve  and  occupy  these  premises  as  their 
future  home,  and  that,  in  furtherance  of  that  purpose, 
they  constructed  the  new  house,  and  have  occupied  the 
place.     Now,  while  the  right  of  homestead  will  not 
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attach  to  vacant  land  acquired  by  purchase,  inde^ 
pendently  of  a  change  of  homestead,  it  will  attach  to 
vacant  land  exchanged  for  a  homestead,  or  bought  with 
the  proceeds  of  the  homestead,  when  held  in  good  faith 
for  ufie  as  a  home.  See  Mann  v,  Corrington,  93  Iowa, 
108.  In  that  case  it  is  said:  "It  is  well  settled  that  as 
a  general  rule  a  mere  intention  to  occupy  property  as 
a  homestead  does  not  give  it  the  character  of  a  home- 
stead before  it  is  actually  occupied  for  that  pur- 
3  pose.     ♦     ♦     ♦     But  that  rule  applies  especially 

to  the  original  acquisition  of  a  homestead.  It 
is  not  of  universal  application  to  a  new  homestead 
acquired  in  exchange  for  the  old  one."  In  the  case  of 
changes  of  homestead,  the  law  follows  and  protects  the 
proceeds  of  the  old  into  the  new  homestead,  and  pre- 
serves the  homestead  as  a  continuing  right.  It  seems 
to  us  quite  clear  that  this  was  a  change  of  homesteads, 
and  that  under  the  authority  of  Mann  v,  Corrington^ 
supra,  and  the  cases  therein  cited,  we  must  hold  that 
the  homestead  chai-^acter  attached  to  this  property  from 
the  time  that  the  plaintiffs  disposed  of  their  old  home- 
stead. Thus  viewed,  it  is  clear  that  the  debt  for  w^ch 
the  judgment  was  rendered  was  not  contracted  prior  to 
plaintiff's  acquisition  of  the  homestead  right  in  this 
property;  but  it  is  also  clear  that  the  property  is  not 
exempt  from  that  debt,  except  to  the  extent  in  value  of 
the  old  homestead,  as  provided  in  said  section  2001. 
Defendants'  judgment  was  a  lien  subject  to  the  home- 
stead right,  and  therefore  the  court  erred  in  decreeing 
otherwise;  but  as  it  does  not  appear  that  the  execution 
sale  was  to  supply  a  deficiency  remaining  after 
exhausting  the  other  property  of  the  debtor,  and  does 
appear  that  the  property  was  sold  without  regard  to  the 
homestead  right,  the  decree  is  correct  in  so  far  as  it  sets 
aside  the  sale  and  enjoins  the  issuing  of  a  deed  thereon. 
The  statute,  in  such  a  case  as  this^  exempts  only  to  the 
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extent  in  value  of  the  old  homestead;  and  therefore  the 
other  items  which  entered  imto  the  payment  for  the 
property  cannot  be  considered,  to  enlarge  the  exemp- 
tion. The  decree  is  reversed  in  so  far  as  it  holds  that 
the  defendants'  judgment  is  not  a  lien,  and  it  is  affirmed 
in  so  far  as  it  sets  aside  the  execution  sale,  and  enjoins 
the  issuing  of  a  deed  thereon.  The  case  will  be 
remanded  for  a  decree  in  harmony  with  this  opinion. — 
Affirmed  in  part,  and  reversed  in  part. 
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Eliza  J.  Bond,  Appellants,  v.  M.  D.  Drake,  H.  E.    ,143   26a| 
Wiley,  Sheriff  of  Muscatine  County. 

Judgment:    opbnikg:    Law  ami  equity,    A  Judgment  is  conclusive 
id    as  against  parties  thereto  unless  grounds  exist  for  a  new  trial  or 
for  equitable  inteif erenoe. 

Review  in  equitt.  Questions  which  have  been  adjudicated  in  a 
court  of  law  having  jurisdiction  of  the  subject  matter  and  the 
2  parties  cannot  be  reviewed  by  the  defeated  parties  by  a  suit  in 
equity,  since  under  Code,  1873,  section  2522,  and  also  independent 
of  statute,  equity  has  no  power  to  review  or  correct  errors  in  a 
proceeding  at  law. 

Collateral  attack.    A  judgment  awarding  an  execution  against 
1    certain  real  estate  belonging  to  a  decedent's  estate  is  conclusive 

4  as  against  the  heirs  who  were  parties  thereto,  that  all  the  neces- 

5  sary  parties  were  before  the  court,  although  they  did  not  plead  a 
defect  of  parties,  and  they  cannot  collaterally  attack  the  judg* 
ment  upon  the  ground  that  certain  other  heirs  were  not  served. 

Vacation:  Parties.    A  demurrer  to  a  petition  for  a  retrial  to  vacate 
an  order  under  Code,  1873,  section  8092,  awarding  an  execution 
8    against  certain  real  estate  belonging  to  decedant's  estate  is  prop- 
erly sustained  where  some  of  the  parties  to  the  original  proceed- 
ings are  not  parties  to  the  application  to  vacate. 

Ajppeal  from  Mitscatijie  District  Court. — Hon.  W.  F. 
Brannan,  Judge. 

Friday,  May  20, 1898, 
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Suit  in  equity  to  enjoin  a  sale  of  real  estate  under 
execution,  and  to  set  aside  and  annul  certain  proceea- 
ings  wherein  defendant  M.  B.  Drake  was  awarded  exe- 
cution against  the  property  of  George  W.  Fulliam, 
deceased.  The  trial  court  sustained  a  demurrer  to  the 
I>etition,  and  denied  the  injunction  asked,  and  plaintiflfs 
appeal. — Affirmed. 

Richman  &  Bichman  for  appellants. 

Jayne  &  Hoffman  for  appellees. 

Deemeb,  C.  J. — In  1874,  F.  A.  Drake  recovered  a  judg- 
ment against  George  W.  Fulliam  for  the  sum  of  eight 
hundred  dollars.  Fulliam  died  in  the  year  1893,  leaving 
eight  children  as  his  only  heirs.  Four  of  these  children 
are  the  appellamts  in  this  action.  M.  B.  Drake  became 
the  owner  of  the  judgment  by  assignment,  and  after 
the  death  of  Fulliam  she  commenced  proceedings,  under 
section  3092  of  the  Code  of  1873,  asking  the  court  to 
award  her  execution  against  certain  real  estate  which 
she  claimed  belonged  to  George  W.  Fulliam,  at  the  time 
of  his  death.  She  made  all  the  heirs  parties  to  this  pro- 
ceeding, but  it  is  now  claimed  that  but  two  of  them, 
to-wit,  J.  D.  Fulliam  and  E.  B.  Fulliam,  in  addition  to 
J.  D.  Fulliam  as  administrator  of  the  estate,  were  served 
with  notice  or  appeared  to  the  proceedings.  In  that 
action  the  court,  after  hearing  the  evidence  adduced 
upon  the  issues  as  tendered,  awarded  the  execution  as 
prayed.  The  defendants  therein  appealed  to  this  court, 
where  the  order  was  aflSirmed.  See  Drake  v.  Fulliam^ 
98  Iowa,  339.  After  the  affirmance,  execution  issued 
and  was  levied  upon  the  real  estate  described  in  the 
order,  and  this  action  was  brought  to  restrain  further 
action  upon  the  execution,  and  toi  set  aside  the  order 
awarding  the  execution,  upon  the  ground  that  the  court 
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which  awarded  it  was  without  junsdiction  because  all 
the  owners  of  the  property  were  not  made  parties 
defend'ant  to  the  proceeding,  because  the  original  judg- 
ment was  not  a.  lien  upon  the  premises,  and  for  the 
further  reason  that  the  appellants  herein  showed  an 
independent  record  title  in  themselves.  It  is  also 
claimed  that  the  enforcement  of  'the  order  will  deprive 
I)laintiflfs  of  their  property  without  due  procesis  of  law. 
It  is  further  alleged  that  E.  B..  J.  D.,  and  S.  J.  Fulliara 
are  the  owners  and  in  the  present  possession  of  the 
property.  The  petition  reciting  these  facts,  as  well  as 
eome  others  which  we  do  not  regard  as  controlling,  wa« 
presented  to  the  trial  court  for  the  allowance  of  a 
temporary  writ  of  injunction.  Appellee  Wiley  alone 
appeared  to  the  proceedings,  and  filed  a  demurrer  to 
the  petition  based  upon  the  ground  that  plaintiffs  were 
not  entitled  to  the  relief  demanded,  because  of  defect 
of  parties,  plaintiffs,  and  defendants,  and  one  other 
ground  not  necessary  to  be  stated.  This  demurrer  was 
sustained,  and  the  temporary  injunction  asked  for 
denied. 

The  real  parties  in  interest  in  this  controversy  were 

parties  to,  served  with  notice  of,  and  appeared  in  the 

special  proceedings  for  award  of  execution.     In  that 

action  'these  plaintiffs  denied  that  George  W. 

1  Fulliam  died  seized  of  any  part  of  the  real  estate 
against  which  award  of  execution  was  asked, 

and  alleged  that  they,  with  S.  J.  Fulliam,  owned  the 
eaid  i-eal  estate.  They  also  pleaded  some  other  defenses 
not  necessary  to  be  mentioned.  They  did  not  plead, 
however,  that  the  other  heirs  were  not  served  with 
notice  and  did  not  appear  to-  the  petition.  On  the  con- 
trary, the  record  of  the  court  made  upon  the  hearing  of 
the  application  recites  that  all  the  defendants  appeared 
by  attorneys  Hanley  &  Detwiler,  and  introduced 

2  their  evidence.     That  E.  B.  and  J.  D.  Fulliam 
are  concluded  by  what  was  in  fact  adjudicated  in 

ithat  proceeding  is  clear,  and  this  adjudication  is  final, 
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unless  grounds  exist  for  a  new  trial  or  for  equitable 
interference.  That  they  are  also  bound  a-s  to  all  matters 
which  should  have  been  pleaded  in  defense  to  that, 
unless  facts  appear  justifying  a  re-trial,  or  unless,  as 
claimed  by  appellants,  the  court  which  awarded  the 
execution  was  without  jurisdiction^  is  equally  clear. 
These  proposition's  are  so  elementary  as  not  to  need 
the  citation  of  authorities  in  their  supjwrt.  It  is  mani- 
fest that  this  is  not  an  application,  either  at  law  or  in 
equity,  for  a  re-trial.    If  it  were,  it  should  not 

3  be  granted,  for  the  reaison  that  the  parties  to  the 
original  proceeding  are  not  all  made  parties  to 

this  suit,  and  some  of  the  persons  made  parties  to  this 
suit  were  not  parties  to  that  Treating  this  case,  then, 
as  an  application  for  a  re-trial  to  vacate  or  reverse  the 
original  order,  under  sections  3154  to  3162,  inclusive, 
of  the  Code  of  1873,  the  appellees'  demurrer  to  the  peti- 
tion was  properly  sustained,  because  of  non-joinder  of 
proper  parties.  If  this  be,  as  we  think  it  is,  an  original 
suit  in  equity  to  enjoin  the  enforcement  of  an  order 
because  the  court  making  it  was  T^dthout  jurisdiction, 
we  then  have  the  question,  were  appellants  entitled 
to  the  relief  demanded? 

Appellants  insist  that  the  court  had  no  jurisdiction 
to  make  the  award — First,  because  but  two  of  the  eight 
heirs  were  served  with  notice  of  the  proceeding;  second, 
because  the  judgment  was  not  a  lien  upon  the  real 
estate  against  which  execution  was  awarded;  and, 
third,  because  the  record  title  to  the  real  estate  was  not 
in  George  W.  Fulliam  at  the  time  of  his  death. 

From  the  statement  we  have  heretofore  made  of 
the  issues  tendered  in  the  special  proceedings,  it  vrill 
be  seen  that  the  second  and  third  grounds  of  the  objec- 
tion to  the  jurisdiction  of  the  court  were  pleaded 

4  in  defense  to  that  proceeding,  and  were  adjudi- 
cated againsit  the  appellants  in  the  order  granted 

by  the  court    Having  been  so  adjudicated,  they  cannot 
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be  reviewed  by  a  suit  in  equity,  as  a  court  of  equity  has 
no  power  to  review  or  correct  errors  in  a  proceeding  at 
law.  See  Code  1873,  section  2522.  This  is  the  rule  inde- 
pendent of  statute.    1  High,  Injunction,  section  226. 

The  court  which  awarded  the  execution  had  juris- 
diction of  the  subject-matter  and  of  the  only  parties  In 
interest  who  now  claim  that  there  was  error  in  the 
proceedings,  and  to  grant  them  the  relief  asked  because 
of  the  matters  now  under  consideration  would  be  con- 
verting a  court  of  equity  into  a  court  for  the  correction 
of  errors. 

The  only  remaining  point  made  by  appellants  is 
that  the  court  was  without  jurisdiction  to  make  the 
order  because  the  heirs  of  George  W.  Fulliam  were  not 
all  served  with  notice  of  the  application.  Conceding, 
for  the  purpose  of  the  case,  that  the  order  finding  that 
all  the  parties  appeared  may  be  contradicted,  we  ai*e 
still  confronted  with  this  state  of  facts:  All  of  the  peti- 
tioners in  this  case  who  have  any  interest  in  the  land 
were  served  with  notice  of,  and  appeared  to,  that 
5  application.     They  did  not,  it  is  true,  plead  a 

defect  of  parties.  Nor  does  the  record  show  that 
they  raised  the  questio-n  in  any  manner.  The  inquiry 
here  arises,  was  it  necessary  to  do  so?  The  general 
rule,  subject  to  some  exceptions,  is  tliat  a  judgment  is 
conclusive,  not  only  as  to  all  matters  actually  in  issue, 
but  as  to  those  which  might  or  should  have  been  alleged 
in  the  pleadings.  Donahue  i\  McCosh,  81  Iowa,  296; 
Hanson  v.  Manleff,  72  Iowa,  48;  Foster  v.  Hinson,  76 
Iowa,  714;  Keokuk  Gas  Light  &  Coke  Co,  v.  City  of 
Keokuk,  80  Iowa,  137.  The  case  must  be  treated,  then, 
as  if  the  court  decided  in  the  original  proceedings  that 
all  the  necessary  parties  were  before  it.  This  may  have 
been  an  erroneous  decision,  but  it  does  not  follow  that 
the  court  had  no  right  to  decide  because  all  of  the 
parties  wel^^  not  before  it.     It  had  jurisdiction  of  the 
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subject-matter;  that  is  to  say,  the  award  of  execution 
against  the  property  of  one  deceased.  It  also  had  juris- 
diction of  all  the  persons  who  are  parties  to  this  suit 
having  any  interest  in  the  land.  Having  this  Jurisdic- 
tion, it  had  the  right  to  decide,  as  it  did,  that  execu- 
tion should  be  awarded.  As  we  have  said,  an  erroneous 
decision  is  not  ground  for  relief  in  equity.  See  authori- 
ties heretofore  cited  and  Reed  v.  City  qt  Muscatine,  104 
Iowa,  183;  Milne  v.  Van  Buskirk,  9  Iowa,  558.  In  the 
case  of  Coe  v.  Anderson,  92  Iowa,  515,  we  held  that  a 
question  as  to  defect  of  parties  is  not  jurisdictional,  and 
that  such  a  defect  is  waived  unless  assailed  by 
demurrer,  or  possibly  by  answer  or  reply.  See,  also, 
Bonton  r,  Orr,  51  Iowa,  473.  All  matters  complained 
of  in  this  suit  were  adjudicated  in  the  original  pro- 
ceeding, and  the  trial  court  correctly  ruled  that  appel- 
lants were  not  entitled  to  the  relief  demanded. — 
Affirmed. 


Waterman,  J.,  took  no  part. 
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r^^^^  Hnsband  and  Wife:  contuacts  betwken:  Distribulive  share.    Code, 

'|05    620;  1873,  section  2203,  providing  that,  when  property  is  owned  by 

-^-_i^  either  the  husband  or  wife,  the  other  has  no  interest  therein  which 

can  be  the  subject  of  a  contract  between  them,  applies  to  both 
personal  and  real  property,  so  that  an  agreement,  by  the  husband, 
relinquishing  all  claim  to  the  separate  personal  property  of  his 
wife,  is  of  no  effect  to  bar  his  obtaining  his  distributive  share  in 
the  estate  of  his  wife. 

Appeal  from  Des  Moines  District  Court — Hon.  James 
D.  Smyth,  Judge. 

Friday,  May  20, 1898. 

THEdefendant,  Emma  M.  Burnham,  is  the  execu- 
trix of  the  last  will  and  testament  of  Mary  M.  Poole, 
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deceased,  who  died,  leaving  plaintiff  as  enrviving  hus- 
band. Mary  M.  Poole  died,  leaving  an  estate  of  about 
eighteen  thousand  dollars,  consisting  entirely  of  jier- 
sonal  property.  She  died,  testate,  leaving  to  her  hus- 
band a  bequest  of  one  hundrecj  dollars  in  lieu  of  all  stat- 
utory provisions  in  his  favor.  The  executrix  tendered 
to  plaintiff  the  amount  given  him  by  the  terms  of  the 
will,  which  he  declined,  and  institutes  this  proceeding, 
asking  an  order  requiring  the  executrix  to  pay  over  to 
him  one-third  of  the  estate,  as  his  distributive  share 
under  the  law.  In  resistance,  the  executrix  pleads  a 
relinquishment  in  writing  made  during  the  life  of 
Mary  M.  Poole,  in  words  as  follows:  "Burlington,  Iowa, 
July  3, 1893.  In  consideration  of  one  dollar  and  divers 
other  good  and  suflQcient  considerations,  I  do  hereby 
agree  with  my  wife,  Mary  M.  Poole,  that  I  will  and  do 
hereby  relinquish  all  claim  to  any  portion  of  her  sepa- 
rate estate,  and,  in  case  she  dies  before  I  do,  to  make  no 
claim  to  any  property  she  may  leave,  except  such  pro- 
vision as  she  may  make  for  me  in  her  last  will  and 
testament,  and  that  I  will  take  under  such  will,  and  will 
not  in  any  manner  contest  the  same,  nor  do  anything  to 
avoid  the  full  operation  thereof,  as  she  in  her  best  judg- 
ment may  direct.  [Signed]  Edward  Poole.  Witnesses 
to  signature:  F.  W.  Brooks,  John  J.  Fleming."  This 
instrument  was  signed  by  Edward  Poole.  The  district 
court  adjudged  plaintiff  entitled  to  a  distributive  share 
of  the  estate,  and  ordered  distribution  accordingly. 
The  defendant  appealed. — Affirmed. 

Smyth  &  Lewald  and  Blake  &  Blake  for  appellant. 

C.  L.  Poor  for  appellee. 

Granger,  J. — I.  The  case  presents  the  single  ques- 
tion whether  husband  and  wife  can  contract  as  to  the 
distributive  share  of  the  husband  in  the  estate  of  the 
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wife.    That  the  written  relinquishment  set  out  ifi  such 
a  contract,  there  is  no  room  for  dispute.    The  question 
turns  upon  the  construction  to  be  placed  on  section  2203 
of  the  Code  of  1873,  as  follows:     "When  property  ifi 
owned  by  either  the  husband  or  wife,  the  other  has  no 
intere.st  therein  which  can  be  the  subject  of  contract 
between  them,  or  such  interest  as  will  make  the  same 
liable  for  the  conti^acts  or  liabilities  of  either  the  hus- 
band or  wife,  who  is  not  the  owner  of  the  property, 
except  as  provided  in  this  chapter."    This  section  has 
rec*eived  consideration  at  the  hands  of  this  court  That 
prior  to  the  adoption  of  the  statute  in  question,  husband 
and  wife  could  contract  as  to  the  dower  right  of  the 
wife,  is  settled  in  B lake  v,  Blake^  7  Iowa,  4G,  and  Robeti- 
son  V.  Robertson,  25  Iowa,  350.    The  section  in  question 
became  the  law  in  1873,  at  the  adoption  of  the  Code. 
Prior  to  the  Code  of  1873,  it  was  the  law,  as  declared, 
that  the  husband  might  by  will  dispose  of  his  personal 
property,  regardless  of  the  distributive  shai-e  of  his 
wife  sundving  him.     In  re  Davls^  Estate,  36  Iowa,  24. 
Such,  however,  was  not  the  rule  as  to  real  property. 
By  the  adoption  of  the  Code  of  1873,  the  rule  as  to 
personal  property  was  changed,  so  that  the  husband 
could  not,  by  will,  dispose  of  the  distributive  share  of  the 
widow  as  to  either  class  of  property.      )Vard  v.  Wolf, 
56  Iowa,  465.    After  referring  to  these  cases,  appellant 
urges  that  the  agreement  or  relinquishment,  by  Edward 
Poole,  is  not  proliibited  by  section  2203  of  the  Code  of 
1873,  because  it  was  not  intended  to  apply  to  personal 
property.    In  Linton  v.  Crosby,  54  Iowa,  478,  it  is  said, 
speaking  of  the  section:    "This  provision  relates  to  the 
interest  which  a  husband  or  wife  holds  in  the  lands 
owned  by  his  or  her  sjk) use  which  arises  under  the  mar- 
riage relations.   It  does  not  refer  to  a  property  interest 
that  may  be  based  upon  contract,  or  may  be  derived 
from  sources  other  than  the  marriage  relation.     The 
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section  evidently  contemplates  and  includes  in  its 
l-anguage  the  dower  estate.  Upon  the  marriage  relation 
thi®  estate  is  based."  The  language  used  was  not 
intended  as  a  limitation  of  the  operation  of  the  section 
•to  lands  merely.  The  contract  involved  in  that  ease 
Tvas  one  in  regard  to  lands,  which  is  the  reason  for  the 
expression  being  limited  to  that  class  of  property. 
At  the  time  that  case  was  determined,  the  law,  as  to 
the  right  of  husbands  to  bequeath  personal  property, 
to  the  prejudice  of  the  wife's  distributive  share,  was 
the  same  as  it  is  now,  and  the  language  could  not 
huve  been  influenced  by  consideration  of  a  different 
rule  applicable  to  real  and  personal  property.  It  will 
be  seen  that  »the  language  of  the  section  is  as  applicable 
to  one  class  of  property  as  another.  The  language  is: 
"When  property  is  owned  by  either  husband  or  wife, 
the  other  has  no  interest  therein  that  can  be  made 
the  subject  of  contract  between  them."  The  Linton- 
Crosby  Case  was  followed  In  re  Lemon^s  Estate^  58 
Iowa,  760,  which  is  also  a  case  regarding  real  estate. 
It  is  thought  that  the  distributive  share  is  not  a  prop- 
erty interest,  so  as  to  come  within  the  statute;  and 
reference  is  made  to  Martin  v.  Martin  65  Iowa,  255. 
The  case,  so  far  as  it  has  application,  supiK>rts  our  view. 
It  is  with  reference  to  alimony  and  the  right  of  husband 
and  wife  to  contract  as  to  it,  and  the  right  is  sustained, 
holding  that  section  2203  was  not  applicable;  but  it  i^ 
said:  "If,  by  virtue  of  her  right  to  alimony,  she  has  a 
right  or  property  interest  in  his  estate,  it  is  clear  she 
cannot  devest  herself  of  that  right  or  interest  by  con- 
tract with  him.''  It  is  then  said  that  the-right  of  ali- 
mony does  not  create  an  interest  in  the  husband's  prop- 
erty. That  a  dower  interest  does,  see  Buzick  v.  Buz- 
ick,  44  Iowa,  259. 

II.  It  is  thought  that  the  section  only  applies 
when  the  subject  of  the  contract  is  some  present  exist- 
ing interest  in  the  property  of  either  husband  or  wife. 


624  Iron  Co.  v.  Iron  Co.,  et  al,  [105  Iowa 

Such  a  construction  would  not  meet  the  evident  pur- 
pose of  the  law.  The  test  is,  is  the  property  the  subject 
of  the  contract,  and  owned  by  the  husband  or  wife? 
It  makes  no  difference  when  the  contract  was  made. 
The  rule  is  that  property  of  the  character  stated  in  the 
law  cannot  become  the  subject  of  the  contract.  Prop- 
erty obtained  after  the  contract  is  made  can  as  well 
become  the  subject  of  it  as  if  then  in  existence,  if  the 
parties  so  intend.  As  to  property  of  the  character  we 
are  considering,  as  soon  as  it  is  owned  by  husband  or 
wife,  the  law  forbids  that  it  shall  become  the  subject  of 
such  a  contract,  regardless  of  when  the  contract  was 
made.  Property  becomes  subject  to  a  contract  when 
the  contract  affects  or  controls  it  as  the  parties 
intended.      The   judgment    of    the   district    court  is 

AFFIRMED. 


Block  &  Pollak  Iron  Company,  Appellant,  v.  The 
Holoomb-Brown  Iron  Company,  P.  M.  Joyce;  H. 
G.  Hamilton,  B.  M.  Campbell,  M.  T.  Evens,  JiioH- 
ARD  Brown,  J.  F.  Holoomb,  J.  J.  Fleming,  Trustee, 
Appellees. 

ETidence:  innocent  pubchasbr:  Burden  of  proof.  The  burden  of 
proving  that  one  is  an  innocent  purchaser  of  real  estate  without 
notice  of  prior  equities  is  originally  upon  the  purchaser,  but  when 
he  has  proved  his  purchase  and  payment  for  the  land,  the  onus  is 
shifted  to  the  person  asserting  the  encumbrance,  to  show  notice 
thereof,  either  express  or  implied,  to  the  purchaser. 

Bulk  applied:  Lien  on  equitable  title.  Where  certain  land,  the 
-  equitable  title  to  which  was  in  a  judgment  debtor,  had  been,  pre- 
vious to  the  rendition  of  the  judgment  in  question,  conveyed  by 
the  holder  of  the  legal  title,  in  trust,  to  secure  the  payment  of  cer- 
tain indebtedness  of  the  equitable  owner,  and  had,  subsequently 
thereto,  and  after  the  satisfaction  of  such  trust,  been  conveyed 
by  the  legal  owner  and  such  trustee  to  the  grantor  of  the  promot- 
ers of  a  certain  corporation,  to  whom  it  was  conveyed  by  him  in 
good  faith,  in  consideration  of  a  certain  amount  of  stock  of  such 
corporation,  without  notice  of  such  equitable  ownership  on  the 
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part  of  the  judgment  debtor,  or  of  the  fact  that  the  judgment 
creditor  claimed  a  lien  thereon,  such  subsequent  purchasers  were 
entitled  to  protection  as  against  such  judgment  creditor. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smyth,  Judge. 

Saturday,  May  21, 1898. 

Suit  in  equity  to  declare  a  judgment  lield  by  plain- 
tiff a  lien  upon  certain  lands,  the  legal  title  to  which 
is  in  defendants  Joyce,  Hamilton,  Campbell,  and  Evans, 
and  to  subject  said  land  to  the  payment  of  the  judg- 
ment. Defendants  deny  that  plaintiff's  judgment  was 
ever  a  lien  upon  the  property,  deny  that  the  defendants 
in  judgment  ever  owned  or  had  any  interest  in  the 
land,  and  further  plead  that  they  are  innocent  purchas- 
ers for  value.  The  trial  court  dismissed  the  petition, 
and  plaintiff  appeals. — Affirmed. 

Smyth  &  Lewald  for  appellant. 
E.  S.  Huston  for  appellees. 

Deemer,  C.  J. — The  defendant  in  judgment  is  the 
Holcomb-Brown  Iron  Company.  It  never  had  legal 
title  to  the  lands.  Claim  is  made  that  it  at  all  times 
was  the  equitable  owner,  and  that  plaintiff's  judgment 
is  or  should  be  made  a  lien  thereon.  John  F.  Iloleomb 
held  the  legal  title  from  January  27,  1891,  to  June  3, 
1892,  when  he  conveyed  to  Fleming  as  trustee.  This 
deed  was  made  to  secure  about  four  thousand  dollars 
of  the  indebtedness  of  the  Holcomb-Brown  Iron  Com- 
pany to  Richard  Brown,  the  National  State  Bank,  and 
others.  In  May  of  1894,  Holcomb  quit-claimed  the  prop- 
erty to  Brown,  and  Fleming,  trustee,  conveyed  to  him, 
June  12,  1894,  by  special  warranty  deed  reciting  that 
Holcomb  had  conveyed,  and  requested  him  to;  and,  the 
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trust  being  satisfied,  he  accordingly  did  so.  On  June 
23,  1894,  Brown  conveyed  to  Joyce,  Hamilton,  and 
others,  the  expressed  consideration  being  thirty  thou- 
sand dollars.  This  was  paid  by  the  delivery  of  thirty 
thousand  dollars  of  stock  in  the  Western  Iron  &  Steel 
Company  to  Brown.  The  grantees  in  the  Brown  deed 
were  promoters  of  this  last-named  company,  which  is  a 
corporation.  Appellant's  judgment  was  rendered 
March  3,  1894. 

We  are  satisfied  that  Holeomb  held  the  property  in 
trust  for  the  benefit  of  the  Holcomb-Brown  Company, 
and  that  the  conveyances  to  Fleming,  trustee,  and  to 
Brown,  were  made  to  secure  the  creditors  of  that  cor- 
poration, among  whom  were  the  National  State  Bank 
and  Brown  himself,  who,  it  appears,  had  made  large 
advancements  to  the  corporation.    We  are  further  con- 
vinced that  Brown  conveyed  to  Joyce  and  others,  in  con- 
sideration of  thirty  thousand  dollars  in  stock  in  the 
Western  Iron  &  Steel  Company,  and  that,  while  he  may 
have  held  the  property  in  trust,  yet,  when  appellees 
purchased,   the   records  disclosed   absolute   title  in 
Brown,  and  that  the  trust  impressed  upon  the  land  by 
the  conveyance  to  Fleming  had  been  discharged.    It 
is  clear  that  when  Holeomb  conveyed  to  Fleming  as 
trustee  there  was  no  lien  upon  the  land,  and,  as  this 
conveyance  was  made  for  the  benefit  of  the  banl^ 
Brown,  and  others,  the  conveyances  by  Holeomb  and 
Fleming,  the  trustee,  were  in  execution  of  that  trust, 
and  related  back  to  the  making  of  the  original  trust 
deed      Brown's   interest   was,   therefore,   prior   and 
superior  to  the  lien  of  plaintiff's  judgment,  conceding 
such  judgment  to  have  been  a  lien  from  the  time  of  its 

rendition.  ,     ,        j:  j  „  ^« 

As  no  question  is  made  regarding  the  bona  fides  of 

the  indebtedness  to  the  bank  or  to  Brown,  it  is  clear 

that  Brown,  if  he  held  the  title,  would  be  entitled  to 


May  1898]  Iron  Co.  v.  Ibok  Co.,  et  al.  627 

have  his  claim,  whatever  it  may  be,  preferred  over  that 
of  the  appellant  Agency  Co,  v.  Bush,  84  Iowa,  272. 
But,  as  Brown  knew  that  the  property  belonged  in 
equity  to  the  Holcomb-Brown  Iron  CJompany,  when  he 
took  his  conveyance,  the  appellant's  judgment,  when 
recovered,  would,  as  to  him,  be  a  lien  upon  the  property. 
When  appellees  Joyce,  Hamiltop,  and  others  purchased 
the  property  the  records  showed  the  legal  title  to  be 
in  Brown.  A  judgment  rendered  against  the  Holcomb- 
Brown  Iron  Ctompany  while  Brown  held  the  legal  title 
would  not  be  a  lien  against  the  property  in  such  sense 
as  to  charge  subsequent  bona  fide  purchasers  without 
notice.  HuUz  v,  Zollars,  39  Iowa,  589;  Stadler  v.  Allen , 
44  Iowa,  198.  Campbell,  Evans,  and  Hamilton  each 
testified  that  he  did  not  know  of  plaintiff's  claim  or 
judgment,  and  did  not  know  that  the  Holcomb-Brown 
Company  ever  owned  any  interest  in  the  property,  or 
made  any  claim  thereto.  Joyce  withdrew  his  appear- 
ance, and  default  was  entered  as  to  him;  but  there  is  no 
showing  of  any  knowledge  on  his  part  of  appellant's 
claim,  or  of  the  equitable  ownership  of  the  Holcomb- 
Brown  Company.  In  the  case  of  Bank  v,  Fletcher,  44 
Iowa,  252,  it  is  said :  "Whoever  purchases  real  property 
of  the  person  holding  the  legal  title,  and  takes  a  con- 
veyance of  the  property  without  notice  of  outstanding 
equities,  and  pays  a  valuable  consideration,  takes  it 
devested  of  such  equities,  and,  of  course,  of  all  liens  on 
such  equities.''  The  conveyance  to  Joyce  and  others 
was  evidently  in  trust  for  the  corporation  of  wbich  they 
were  promoters,  and  this  corporation  is  now  the  bene- 
ficial owner  of  the  property.  There  is  no  evidence  of 
notice  to  any  of  these  promoters, — indeed,  the  contrary 
appears, — and  no  evidence  that  the  corporation  had 
any  notice  whatever.  "While,  as  a  general  rule,  the 
burden  of  proving  that  one  is  an  innocent  purchaser 
without  notice  of  prior  equities  is  upon  the  purchaser. 
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yet,  when  the  subsequent  puriAaseT  has  proved  his 
pupchaee,  and  payment  for  the  land,  the  o  us  is  shifted 
to  the  person  afiserting  the  equity  or  incumbrance  tt> 
show  notice  thereof  to  the  purchaser;  that  is,  either 
actual  notice  or  knowledge  of  such  facts  as  would  put 
an  ordinarily  prudent  man  upon  inquiry,  which,  if  fol- 
lowed up,  would  have  led  to  the  discovery  of  the  equity 
or  incumbrance.''  Jones,  Keal  Property,  section  1526, 
and  cases  cited.  Appellant  has  entirely  failed  to  pro- 
duce such  evidence,  and  defendan+s'  title  should  be  pro- 
tected.— Affirmed. 


Dorcas  W.  Gtreen  v.  The  Equitable  Mutual  Lifb 
&  Endowment  Association  of  Waterloo,  Iowa, 
Appellant. 

Corporation  in  Foreign  State:  skuvick  or  summons  A  power  of 
attorney  executed  by  a  foreign  corporation  in  attempted  compliance 
with  North  Dakota  compiled  laws,  section  819?,  requiring  foreign 
corporations  to  appoint  an  agent  residing  at  some  accessible  point, 
duly  authorized  to  accept  service  of  process  and  upon  whom  serv- 

4  ice  of  process  may  be  made  with  the  same  eifect  as  upon  the  cor- 
poration, is  sufficient  to  render  service  upon  the  agent  named 
therein  binding  upon  the  corporation  without  his  acceptance 
thereof,  although  the  power,  in  terms,  merely  authorize  the  agent 
to  accept  and  acknowledge  the  service  of  process  and  did  not 
expressly  authorize  service  to  be  made  upon  him  without  his 
acceptance. 

Same.  Where  a  foreign  insurance  company  appoints  an  agent  in  a 
state,  and  did  business  therein,  it  is  conclusively  presumed  to  have 

5  assented  to  a  statute  providing  that,  when  such  company  ceased 
to  do  business  in  such  state  the  agent  last  designated  by  it  to 
receive  service  shall  be  deemed  to  oontinue  as  its  attorney  for 
such  purpose. 

Samk.    it  is  competent  for  a  state  to  require  foreign  corporations  to 
5    appoint  an  agent  or  attorney  upon  whom  service  of  process  may 
be  made  as  a  condition  of  doing  business  in  the  state. 

CoNSTUDCTiON  OF  STATUTE.  Where  the  laws  of  another  state  provide 
in  one  statute  that  no  foreign  corporation  shall  do  business  therein 
without  having  an  authorized  agent  or  agents  on  whom  process 
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may  be  served,  and  in  another  statute  that  a  foreign  insurance 
8  company  ^hall,  before  doing  business,  appoint  the  commissioner 
of  insurance  to  be  its  agent  for  service,  but  does  not  make  the 
latter  statute  exclusive,  service  on  an  agent  of  a  foreign  insurance 
company  appointed  under  a  foreign  statute  will  confer  jurisdiction. 

Summons:  Jurisdiction.  Where  the  statutes  of  a  foreign  state  do  not 
in  terms  require  that  the  summons  shall  state  the  time  and  place 

6  to  answer,  and  the  summons  in  question  did  not  furnish  such 
information,  a  judgment  rendered  on  default  of  defendant's  appear- 
ance presupposes  that  such  summons  was  sufficient  under  the  laws 
of  such  state,  and  the  judgment  will  not  be  deemed  void  for  want 
of  jurisdiction. 

Evidbnce:  Judgment.  The  rule  that  a  court  of  a  general  jurisdiction 
will  be  presumed  to  have  jurisdiction  for  the  purposes  of  the  judg- 

1  ment  which  it  renders  does  not  apply  to  a  judgment  of  a  foreign 
corporation  which  did  not  appear  in  the  action,  unless  it  is  shown 
that  it  submitted  itself  to  the  jurisdiction  of  the  courts  of  the 
state. 

Statutes:  Plea  and  proof.  Statutes  of  another  state  need  not  be 
pleaded  where  they  are  merely  evidence  of  ultimate  facts  as.  for 
instance,  where  the  statutes  of  another  state  relating  to  the  man- 

2  ner  of  acquiring  jurisdiction  of  foreign  corporations  are  relied  upon 
to  sustain  an  averment  of  the  due  rendition  of  a  judgment  against 
such  a  corporation  and  to  rebut  evidence  that  the  judgment  was 
rendered  without  jurisdiction. 

Coiitraot:  presumptions:  Corporation  in  foreign  state.  A  contract 
of  insurance  is  presumably  enforcible  in  the  state  under  whose 

7  laws  it  was  issued,  even  if  the  insurer  is  a  foreign  corporation. 

Appeal  from  Black  Hawk  District  Caurt.    -Hon.  A.  S. 
Blair,  Judge. 

Saturday,  May  21,  189S. 

Action  at  law  on  a  judgment  rendered  by  a  district 
court  in  the  state  of  North.  Dakota,  At  the  close  of  the 
evidence  the  plaintiflE  asked  the  court  to  direct  a  verdict 
in  her  favor,  which  was  done,  and  a  verdict  was  returned 
as  directed,  upon  which  a  judgment  was  rendered  in 
favor  of  the  plaintiflE.  The  defendant  appeals. — 
Affirmed. 
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Boies  (t  Boies  for  appellant. 
F,  C.  Piatt  for  appellee. 

Robinson,  J. — The  defendant  is  a  corporation 
organized  and  existing  by  virtue  of  the  laws  of  this 
state.  The  plaintiff  seeks  to  recover  the  amount  of  a 
judgment  which  was  rendered  by  the  district  court  in 
and  for  Ojus»  county,  in  North  Dakota.  The  action  in 
which  the  judgment  was  rendered  was  commenced  bj^ 
the  issuing  of  a  summons  directed  to  the  defendant,  and 
served  in  Cass  county  upon  A.  L.  CSarey,  who  is  stated  in 
the  return  of  the  oflScer  who  served  the  summons  to 
have  been  "agent,  for  service  of  process,  of  said  defend- 
ant.*' There  was  no  other  service  of  notice  of  the  action, 
and  no  appearance  thereto  by  the  defendant.  The  chief 
contention  of  the  defendant  is  that  service  of  the  sum- 
mons on  CJarey  was  unauthorized,  and  that  the  court 
which  rendered  the  judgment  did  not  have  jurisdiction 
to  render  it 

I.  The  petition  alleges  that  the  judgment  in  ques- 
tion was  rendered  on  the  nineteenth  day  of  March,  1895, 
and  that  the  court  which  rendered  it  "was  a  common- 
law  court,  having  general  jurisdiction."  A  copy  of 
the  record  of  the  court,  which  set  out  the  summons  and 
the  return  thereon,  the  appointment  of  Carey  as  agent 
of  the  defendant,  the  complaint,  and  the  judgment,  was 
attached  to  the  petition  in  this  case.  The  complaint 
sought  a  recovery  on  a  certificate  of  membership 
alleged  to  have  been  issued  on  the  twenty-seventh  daj 
of  December,  1892,  by  the  defendant  to  the  plaintiflf,  and 
averred  that  the  application  for  the  certificate  was  made 
and  signed  by  the  plaintiff,  in  the  city  of  Fargo^  in  North 
Dakota,  where  the  plaintiff  then  resided;  that  by  the 
certificate  she  became  a  member  of  the  accident  depart- 
ment of  the  defendant;  that  in  June,  1893,  in  the  state 
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of  Pennsylvania,  ehe  sustained  a  bodily  injury,  in  con^ 
sequence  of  which  she  became,  by  the  terms  of  the 
certificate,  entitled  to  receive  thereon  from  the  defend- 
ant the  sum  of  one  thousand,  three  hundred  dollars. 
Judgment  for  that  sum,  with  interest,  was  demanded. 
The  complaint  shows  that  the  defendant  was  a  corpora- 
tion of  this  state,  and  the  judgment  entry  shows  thait  it 
did  not  appear  in  the  action.  It  is  contended  by 
1  the  appellant  that  as  the  record  of  the  case  in  the 

North  Dakota  court  shows  that  the  defendant 
therein  was  a  non-resident  of  that  state,  and  that  it  did 
riot  appear  in  the  action,  the  ordinary  presumption  that 
a  court  having  general  jurisdiction  has  jurisdiction  in 
a  case  in  which  it  renders  judgment  does  not  apply,  and 
that  tJie  burden  is  upon  the  plaintiff  to  show  affii-ma- 
tively  the  facts  which  conferred  upon  tJie  court  juiivsdii - 
tion  of  the  defendants.    It  is  contended,  further,  that 
CJarey  was  not  the  agent  of  the  defendant  when  the  sum- 
mons was  served  upon  him,  and  that  the  summons  was 
defective,  and  the  service  thereof  insufficient  to  confer 
jurisdiction  of  the  defendant  upon  the  court     In  the 
case  of  Galpin  i\  Pogf,  18  Wall.  350,  facts  necessary  to 
show  the  jurisdiction  of  courts  in  different  cases  were 
considered,  and  it  was  said :    "Whenever,  therefore,  it 
appears  from  the  inspection  of  the  record  of  a  court  of 
general  jurisdiction  that  the  defendant  against  whom 
a  personal  judgment  or  decree  is  rendered  was  at  the 
time  of  the  alleged  service  without  the  territorial  limits 
of  the  court,  and  thus  beyond  the  reach  of  its  process, 
and  that  he  never  appeared  in  the  action,  the  presump- 
tion of  jurisdiction  over  his  person  ceases,  and  the 
burden  of  establishing  the  jurisdiction  is  cast  upon  the 
party  who  invokes  the  benefit  or  protection  of  the  judg- 
ment or  decree.     ♦     ♦     ♦    When,  therefore,  by  legisla- 
tion of  a  state,  constructive  service  of  process  by  publi- 
cation is  substituted  in  place  of  personal  citation,  and 
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the  court  upon  such  service  is  authoria&ed  to  proceed 
against  the  person  of  an  absent  party,  not  a  citizen 
of  the  state,  nor  found  within  it,  every  principle  of 
jufitiee  exacts  a  strict  and  literal  compliance  with  the 
statutory  provisions.  ♦  ♦  ♦  But  where  the  special 
powers  conferred  are  exercised*  in  a  special  manner, 
not  according  to  the  course  of  the  common  law,  or  where 
the  general  powers  of  the  couri:  are  exercised  over  a 
class  not  within  its  ordinary  jurisdiction,  upon  the  per- 
formance of  prescribed  conditions,  no  such  presumption 
of  jurisdiction  will  attend  the  judgment  of  the  court 
The  facts  essential  to  the  exercise  of  the  special  jurisdic- 
tion must  appear,  in  such  cases,  upon  the  record."  The 
statement  of  the  law  quoted  is  well  supported  by  the 
authorities,  and  appears  to  us  to  be  correct  See  Guar- 
ant//  Trust  d^  Safe  Deposit  Co,  v.  Green  Cove  Sprinf^s 
d  M,  B.  Co,,  139  U.  S.  137  (11  Sup.  Gt.  Eep.  512);  Black 
Judgments,  section  896;  12  Am.  &  Eng.  Enc.  Law,  272. 
The  rule  of  law  thus  stated  is  applicable  to  corporations, 
as  well  as  to  natural  i)ersons.  St,  Clair  v.  Cox,  106  U.  S. 
350  (1  Sup.  Ot.  Rep.  354);  Black  Judgments,  section  910. 
But  it  is  claimed  that,  although  the  rule  applies  to 
cases  in  which  the  court  acquires  jurisdiction  only  by 
publication,  it  does  not  apply  to  a  foreign  corporation 
which  voluntarily submitsto  the  jurisdiction  of  the  court 
for  the  purpose  of  transacting  business  within  the  state 
in  which  the  court  is  held.  That  may  be  true  when  it 
api>ears  that  the  foreign  corporation  has  submitted 
itself  to  the  jurisdiction  of  the  courts  as  stated,  but  the 
rule  that  a  court  of  general  jurisdiction  will  be  presumed 
to  have  jurisdiction  for  the  purpose  of  rendering  the 
judgment  which  it  enters  does  not  apply  to  a  foreign 
corporation  which  has  not  appeared  to  the  action,  until 
it  is  shown  that  it  has  submitted  itself  to  the  jurisdic- 
tion of  the  courts  of  the  state. 

II.     The  authority  which  the  defendant  gave  to 
Carey,  upon  which  the  plaintiff  relied  in  causing  the 


May  18H8]  Grekn  v  Lifr  Association.  633 

summons  to  be  served  on  him,  was  in  the  form  of  a 
power  of  attorney  filed  in  the  office  of  the  commissioner 
of  insurance  for  the  state  of  North  Dakota,  which  con- 
tained the  following :  "Know  all  men  by  these  presents, 
that  the  Equitable  Life  and  Endowment  Association 
of  Waterloo,  in  the  state  of  Iowa,  do  hereby  nominate 
and  appoint,  for  themselves  and  their  successors,  the 
following-named  person,  to-wit,  Hon.  A.  L.  CJarey,  of  the 
city  of  Bismarck,  *  *  *  as  the  true  and  lawful 
agent  or  attorney  of  said  company  in  the  state  of  North 
Dakota.  And  the  said  company  do  hereby  authorize 
the  aforesaid  named  person  to  accept  and  acknowledge 
service  of  process  for  and  in  behalf  of  said  company  in 
said  state;  consenting  that  such  service  of  process, 
mesne  or  final,  upon  such  attorney,  shall  be  taken  and 
held  to  be  as  valid  as  if  served  upon  the  company  accord- 
ing to  the  laws  of  said  state,  or  any  other  state  or 
territory,  and  waiving  all  claim  or  right  or  error  by 
reason  of  such  acknowledgment  of  service.''  No  formal 
revocation  of  that  power  is  shown  or  claimed.  Oarey 
did  not  acknowledge  service  of  the  summons,  but  it  wad 
served  upon  him.  To  show  that  the  service  made  was 
authorized,  and  gave  the  court  jurisdiction  of  the 
defendant,  the  plaintiff  introduced  in  evidence  portions 
of  the  constitution  and  statutes  of  North  Dakota.  A 
section  of  the  constitution  (section  136)  thus  introduced 
provides  that  "no  foreign  corporation  shall  do  business 
in  this  state  without  having  one  or  more  places  of  busi- 
ness and  an  authorized  agent,  or  agents,  in  the  same 
upon  whom  process  may  be  served."  One  of  the  sections 
(Oomp.  Laws,  article  20,  chapter  3,  section  3190)  of  the 
statutes  introduced  provides  that  "no  corporation  cre- 
ated under  the  laws  of  another  state  i^hall  transact 
any  business  within  the  state  until  it  shall  have  filed  in 
the  office  of  the  secretary  of  state  a  duly  authenticated 
copy  of  its  charter."  Another  section  provides  that 
"such  corporation  shall  appoint  an  agent  who  shall 
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reside  at  some  accessible  point  in  this  territory 
*  *  *  duly  authorized  to  accept  service  of 
process,  and  upon  whom  service  of  process  may  be 
made  in  any  action  in  which  said  corporation  may 
be  a  party;  and  service  upon  such  agent  shall  be 
taken  and  held  as  due  service  upon  such  corpora- 
tion." It  is  shown  that  these  provisions  are 
2  now  in  force  in  North  Dakota,    The  defendant 

objected  to  the  introduction  in  evidence  of  the 
portions  of  <the  constitution  and  statutes  referred  to, 
and  insists  that  they  were  erroneously  introduced, 
because  not  pleaded,  and  dtes  several  cases  decided  by 
this  court  in  support  of  that  claim.  It  is  well  settled 
that  this  court  cannot  take  judicial  notice  of  the  laws  of 
another  state.  In  re  Will  of  Capper,  85  Iowa,  82,  and 
cases  therein  cited.  It  was  said  in  that  case,  of  the  laws 
of  the  state  of  Indiana,  which  some  of  the  parties  to  the 
proceeding  asked  ^to  have  considered,  that  there  was  no 
proof  as  to  what  those  laws  were,  and  that  they  "should 
have  been  pleaded  and  proven  on  the  trial,  as  required 
by  law";  but  no  attempt  was  made  to  state  any  general 
rule  applicable  to  the  pleading  of  staitutes.  In  Carey  r. 
Railroad  Co,,  5  Iowa,  357,  it  was  said:  "Our  courts  do 
not  take  judicial  notice  of  the  statutes  of  another  state, 
and,  if  a  party  relies  upon  such  statutes,  he  must  set 
them  out, — plead  them  as  he  does  any  other  fact;  and  it 
will  not  do  to  refer  to  them  by  their  title,  and  date  of 
approval,  nor  by  stating  what,  in  the  opinion  and  judg- 
ment of  the  pleader,  are  their  general  provisions  and 
requirements.'^  What  was  thus  said  had  reference  to  a 
bill  in  equity  to  which  a  demurrer  had  been  sustained, 
and,  although  the  statutes  of  Indiana  which  were 
referred  to  in  the  bill  were  held  not  to  have  been  prop- 
erly pleaded,  it  was  held,  in  effect,  that  the  bill  showed 
a  cause  of  action,  and  that  the  trial  court  erred  in  sus- 
taining the  demurrer.  It  is  undoubtedly  true  that  there? 
may  be  cases  in  which  statutes  relied  upon  must  be 
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pleaded,  but  our  syetem  of  pleading  requires  that  the 
altimate  facts,  and  not  the  evidence  of  such  facts,  be 
pleaded.   Snyder  i\  Railway  Co.,  105  Iowa,  284;  DeLay 
V.    Carney  Bros.,    100  Iowa,  687;  Robinson  &  Co.  ?\ 
Berkey,  100  Iowa,  136;  Luse  v.  City  of  Des  Moines,  22 
Iowa,  590.    It  follows  that,  where  statutes  of  another 
state  relied  upon  are  merely,  evidence  of  ultimate  facts, 
they  need  not  be  pleaded.     In  this  caee  the  petition 
alleged  the  rendition  of  the  judgment  in  question,  and 
set  out  a  copy  of  the  record.     That  showed  that  the 
defendant  was  a  non-resident  of  the  state,  and  that  it 
did  not  appear  in  the  action.    The  defendant  did  not, 
however,  question  the  sufficiency  of  the  petition  by 
motion  or  demurrer,  but  filed  its  answer,  in  which  it 
denied    the    rendition    of    the    judgment,    although 
admitting  that  the  transcript  of  the  summons,  and 
return  thereof,  of  the  judgment,  and  of  the  power  of 
attorney  which  appointed  Carey  its  agent,  is  correct, 
but  denied  that  Carey  had  authority  to  represent  the 
defendant,  and  denied  that  service  of  the  summons  on 
him  was  authorized.    It  does  not  deny  that  a  true  copy 
of  the  complaint  is  set  out  in  the  transcript.    Under  the 
issues  as  thus  presented,  it  was  not  material  that  the 
statutes  upon  which  the  plaintiff  relies  had  not  been 
pleaded.    She  was  entitled  to  introduce  them  in  evi- 
dence to  rebut  the  claiin  of  the  defendant  that  service  of 
the  summons  upon  Carey  was  not  sufficient  to  give  the 
court  jurisdiction  of  the  defendant,  and  to  sustain  the 
judgment  rendered.    See  Taylor  v.  Runyan,  9  Iowa,  522; 
Webster  r.   Ilunfer,  50  Iowa,  215;  Black   Judgmentb, 
section  860.    We  conclude  that  proof  of  the  constitu- 
tional and  statutory  provisions  in  question,  including 
some  to  which  we  have  not  specially  referred,  were 
properly  received  in  evidence. 

III.  One  of  the  statutory  provisions  contained  in 
the  laws  of  North  Dakota  (Laws  1891,  chapter  73,  sec- 
tion 17),  shown  by  the  evidence,  is  as  follows:    "Any 
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ii^urance  company,  corporation  or  society  not  organ- 
ized under  the  laws  of  tliis  state  shall  not  directly,  or 
indirectly  taie  any  risks  or  transax^t  the  business  of 
insurance  in  this  state  until  it  shall  flnst  appoint  in 
writing  the  commissioner  of  insurance  in  this  state  to 
be  the  true  and  lawful  attorney  of  such  company  in  and 
for  this  state  upon  whom  all  lawful  process  in  any 
action  or  proceeding  against  the  company  may  be 
served  with  the  same  effect  as  if  the  company  existed  in 
the  state.  Said  power  of  aittorney  shall  stipulate  and 
agree  on  the  part  of  the  company  that  any  lawful  pro- 
cess against  the  company  which  is  served  on  said  attor- 
ney shall  be  of  the  same  legal  force  and  validity  as 
if  served  on  the  company  and  that  the  authority  shall 
continue  in  force  so  long  as  any  liability  remains  out- 
standing against  the  company  in  this  state.  ♦  ♦  ♦ 
Service  upon  such  attorney  shall  be  deemed  sufficient 
service    upon   the    company.     ♦     ♦     ♦"      As    already 

shown,  the  summons  was  not  served  upon  the 
3  commif^sioner  of  insurance.    It  is  insisted  by  the 

appellant  that  whei-e,  as  in  this  case,  foreign  cor- 
porations are  obliged  to  comply  with  certain  statutory 
requirements  in  order  that  they  may  do  business  within 
the  state,  the  provisions  which  are  designed  to  give  the 
courts  jurisdiction  over  them  must  be  strictly  followed; 
that  the  statute  last- quoted  required  service  of  sum- 
mons to  be  made  upon  the  commissioner  of  insurance, 
and,  as  it  was  not  so  served,  jurisdiction  of  the  defend- 
ant was  not  acquired.  The  only  answer  which  need 
be  made  to  that  claim  is  that  the  statute  last  referred 
to  did  not  make  service  upon  the  commissioner  the 
exclusive  method  of  serving  process  upon  a  non-resi- 
dent corporation,  but  that  another  provision  already 
referred  to,  provided  for  the  appointment  of  another 
agent  upon  whom  service  might  be  made,  and  that 
method  was  followed  in  this  case.    See  Ivsurance  Co. 
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V.  Highsmith,  44  Iowa,  330,  That  It  is  competent  for  a 
state  to  impose  upon  foreign  corporations  conditions 
like  those  in  question,  upon  which  they  will  be  per- 
mitted to  do  business  in  the  state,  is  well  eettled. 
Sparks  v.  Association,  100  Iowa,  458,  and  eases  therein 
cited. 

IV.     Some    claim    is    made    to    the    effect    that 
although  Carey  was  an  agent  for  the  defendant,  with 
I)ower  to  accept  service  of  mesne  and  final  process,  thut 
power  did  not  authorize  the  service  of  the  sum 

4  mons  upon  him  especially  as  he  did  not  accept 
service  of  it    In  executing  and  filing  the  power 

of  attorney  which  appointed  Carey,  it  must  be  presumed 
that  the  defendant  intended  to  comply  with  the  law 
of  the  state  which  provided  for  the  appointment  of  an 
agent  upon  whom  process  might  be  served.  That  law 
provided  for  the  appointment  of  an  agent  authorized  to 
accept  the  service  of  process,  "and  upon  whom  service 
of  process  might  be  made.'*  The  power  of  attorney 
executed  and  filed  did  not  in  terms  state  that  service  of 
process  might  be  served  upon  Carey,  but  it  appointed 
him  the  agent  of  the  defendant  for  the  purposes  of  ser- 
vice of  process,  and  the  language  used  does  not  in  terms 
exclude  the  right  of  parties  to  serve  process  upon  him. 
The  defendant,  having  undertaken  to  comply  with  the 
statute,  and  having  done  business  under  the  appoint- 
ment of  Carey  which  it  filed,  should  not  now  be  heard 
to  say  that  by  reason  of  technical  defects  the  appoint- 
ment made  did  not  comply  with  the  statute.  Gibson  i\ 
Insurance  Co,,  144  Mass.  81  (10  N.  E.  Kep.  729).  It  is  said 
that  the  defendant  had  ceased  to  do  businees  in  North 
Dakota  before  the  summons  was  served ;  therefore,  that 
service  on  Carey  was  not  authorized.     A  stat- 

5  ute    of    that    state,    however,    pi-ovides    that, 
where  a  company  not  organized  in  the  state  shall 

cease  to  do  business  therein,  the  attorney  of  the  com- 
pany last  designated  shall  be  deemed  to  continue  the 
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attorney  of  the  corporaftion,  for  the  purpose  of  serving 
process  for  the  commencement  of  any  action  for  any 
liability  accruing  on  its  policies^  while  transacting  busi- 
ness in  the  state,  and  that  service  upon  such  attorney 
shall  be  deemed  service  on  the  corporation.  The  defend- 
ant must  be  held  to  have  assented  to  the  provisions  of 
that  statute.  The  district  court  of  North  Dakota  found 
thart  Carey  was  the  agent  of  the  defendant  when  the 
summons  was  served,  and  that  the  service  thereof  wiw 
effectual  to  give  to  the  court  jurisdiction  of  the  defend- 
ant; and  that  finding  appears  to  have  been  fully  author- 
ized, if  the  summons  was  itself  sufficient. 

V.  It  is  said,  however,  that  the  summons  was  not 
sufficient,  in  that  it  did  not  state  when  or  where  the 
defendant  was  required  to  appear  to  the  action.  We  do 

not  find  in  the  argument  for  the  appellee  any 
6  answer  to  that  claim.    The  summons  notified  th«i 

defendant  that  it  was  summoned  and  required 
to  answer  the  complaint  of  the  plaintiff,  a  copy  of  which 
was  attached  to  the  summons,  and  to  serve  a  copy  of  its 
answer  upon  the  subscriber,  who  was  the  attorney  for 
the  plaintiff  in  Fargo,  within  thirty  days  after  the  ser- 
vice of  the  summons,  and  that,  if  the  complaint  was  not 
answered  within  the  time  stated,  the  plaintiff  would 
take  judgment  for  the  sum  of  one  thousand  and  three 
hundred  dollars  and  interest.  The  notice  would  not  have 
been  sufficient,  under  the  law  of  this  state,  to  confer 
jurisdiction  of  the  defendant  upon  the  court  Fernekes 
V.  Case,  75  Iowa,  152,  and  cases  therein  cited.  The 
statutes  of  North  Dakota  (Oomp.  Laws  1887,  sectiou 
4893)  provide  that  civil  actions  in  the  courts  of  that 
state  shall  be  commenced  by  summons;  that  "the  sum- 
mons shall  be  subscribed  by  the  plaintiff,  or  his  attor- 
ney, directed  to  the  defendant,  and  shall  require  him 
to  answer  ♦  ♦  ♦  within  thirty  days";  that  from 
the  service  of  the  summons  the  court  is  deemed  to  have 
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acquired  jurisdiction  and  to  have  control  of  all  eubse- 
quent  proceedings.  The  provisions  of  the  statute  of 
this  state  requiring  the  original  notice  to  show  the 
date  when  the  petition  will  be  filed,  the  court  in  which 
it  will  be  filed,  and  the  term  at  which  the  defendant  is 
required  to  appear,  are  not  found  in  'the  statutes  of 
North  Dakota.  The  court  of  that  state  which  rendered 
the  judgment  in  suit  found  that  the  summons  served, 
and  the  service  thereof,  were  sufficient ;  and  nothing  to 
justify  a  finding  that  the  court  erred  in  that  respect 
is  shown. 

VI.     The  appellant  argues  that  the  court  of  North 
Dakota  did  not  have  jurisdiction  to  render  the  judg- 
ment in  question,  because  at  the  time  the  action  was 
commenced  the  plaintiff  was  not  a  resident  of 
7  that  state.    When  she  ceased  to  be  a  resident  of 

North  Dakota  is  not  shown.  The  contract  of 
insurance  was  issued  under  the  laws  of  that  state,  and 
presumably  was  enforceable  there.  We  find  no  reason 
for  concluding  that  it  was  not. 

Other  questions  discussed  are  not  of  sufficient 
importance  to  merit  special  mention.  The  facts  upon 
which  the  plaintiflE^s  right  of  recovery  in  this  action 
depends  are  shown  beyond  well-founded  controverey, 
and  the  judgment  of  the  district  court  appears  to  be 
right    It  is  therefore  affirmed. 


C.  H.  and  L.  J.  McCormick  v.  Henry  Hankh,  Maroa-    w  «»| 
RET  Hanks,  et  al,,  Appellants.  io6"~«j9 

'  '        ^^  130    426 

Exeeutors  and  Administrators:     liens:    Priorities,     1  he  equitable     {32 
lien  which  a  judgment  creditor  establishes  upon  a  devise  to  the     — 
2    judgment  debtor  before  the  executor  has  taken  steps  to  enforce 
the  payment  of  notes  due  from  the  devisee  to  the  estate,  prevails 
over  any  interest  which  the  executor  may  have  to  subject  the 
devise  to  the  payment  of  the  notes. 
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Chakges  against  DKViSKK.  Notes  executed  by  a  son  to  bis  father  in 
H72  and  1873,  which  passed  to  his  mother  as  sole  legatee  of  his 
father  on  his  death,  in  1877.  cannot,  on  the  death  of  his  mother, 
in  189.),  in  an  action  to  subject  his  interest  as  devisee  in  her  estate 
1  to  a  judgment,  be  considered  valid  obligations,  where  no  attempt 
was  made  by  his  mother  to  enforce  them  during  her  lifetime,  and 
her  executor  did  not  list  or  treat  them  as  assets  of  the  estate. 

Advancements.    The  doctrine  of  advancements  applies  only  to  intes- 
8    tate  estates  and  not  to  bequests  or  devises. 

RULK  APPLIED.     Money  paid  by  a  testator  to  a  devisee  before  the 
3    making  of  the  will,  and  which  is  not  mentioned  therein,  will  be 
considered  as  a  gift. 

Appeal   from  Buena    Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Saturday,  May  21, 1898. 

Plaintiffs  are  judgment  creditors  of  Henry  Hanki$^ 
and  they  bring  this  action  in  equity  to  subject  his  inter- 
est in  certain  real  estate  to  the  payment  of  their  claim. 
The  decree  below  was  in  plaintiff's  favor,  and  defend- 
ants appeal. —  Affirmed. 

Milchrist  (f  Robinson  for  appellants. 

A.  D.  Bailie  for  appellees. 

Waterman,  J. — PlaintiflE's  judgment  was  rendered 
November  9,  1876.  Henry  Hanks,  by  the  will  of  his 
mother,  who  died  December  4,  1895,  obtained  an  inter- 
est in  certain  real  estate,  upon  which  said  judgment  is 
by  'this  proceeding  made  an  equitable  lien,  unless  it  be 
for  the  matters  hereafter  stated.  Prior  to  the  death  of 
his  mother,  Henry  Hanks  deeded  his  interest  in  her 
estate  to  his  sister  and  co-defendant  Margaret  A.  Hanks. 
This  deed  was,  however,  claimed  only  as  a  mortgage, 
and  it  was  so  allowed  by  the  trial  court,  and  Margaret 
A.  Hanks  was  given  by  the  decree  a  first  lien  on  the 
real  estate  in  question  for  the  amount  of  one  hundred 
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axiid  eighty-eight  dollars  and  eighty  cente,  with  interest 
tli-ereon  at  six  per  cent,  from  December  14,  1896,  and 
eighteen  dollars  and  eighty  cente  attorney's  fees.  No 
exception  was  taken  by  plaintiffs  to  this  finding,  nor 
<io  they  appeal  therefrom.    It  is  therefore  final. 

II.     We  come  now  to  the  next  defense  interposed^ 
TVilliam  Hanks  was  the  father  of  Henry.    He  died  Sep- 
tember 19,  1877,  making  his  wife  his  sole  devisee.    Ou^ 
May  4, 1872,  Henry  Hanks  executed  to  his  father 
1  a  ppomififiory  note  of  that  date,  due  in  one  year^. 

for  one  hundred  dollars,  bearing  «ix  per  cent. 
interest.    Thereafter  he  executed  another  note,  payable 
also  to  his  father,  bearing  date  April  1,  1873,  running 
one  year,  for  the  sum  of  one  hundred  and  seventy-five 
dollars,  with  six  per  cent  interest;  and  on  May  21, 1877, 
he  executed  this  further  instrument:    "|200.00.    Storm 
Lake,  Iowa,  May  21,  1877.    Received  of  William  and 
Margaret  Hanks  |200,  to  apply  on  final  settlement  of 
his  estate.      Henry  Hanks.''    It  is  claimed  that  these 
instruments  were  valid  obligations  of  Henry  Hanks;, 
that  they  passed  to  his  mother  by  devise  from  his 
father;  and  that  any  interest  he  has  in  his  mother's 
estate  is  subject,  first,  to  pay  these  amounts.     The 
various  devisees  are  parties  defendant  herein,  and  this 
claim  is  made  in  their  behalf. 

III.    We  will  first  consider  the  question  as  to  the 
two  notes,  for  the  receipt  stands  on  a  different  basis. 
The  facts  of  the  case  were  nearly  all  stipulated.    Those 
that  are  material,  and  which  have  not  already  been 
stated,  are  as  follows:    Gkorge,  a  brother  of  defendant 
Henry,  is  executor  of  the  mother's  estate.     In  his* 
inventory  of  the  estate  he  says  that  "the  only  personal 
property  belonging  to  the  estate  was  a  small  amount  of 
household  furniture,  and  same  have  been  turned  over 
to  a  daughter  of  deceased  and  f300  in  cash."     The 
executor  is  one  of  the  devisees.     The  notes  were  not- 
Vol.  105  la— 41 
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listed  or  treated  ae  assets  of  the  estate,  and  it  seems 

clear  that  they  were  never  con^dered  as  liabilities  of 

Henry  Hanks  until  plaintiffs  asserted  th^r  claim,  l^ere 

is   another   thought  in   this   connection.     The 

2  executor  is,  at  most,  but  a  simple  contract  cred- 
itor,    while    plaintiffs    have    established     an 

equitable  lien  on  the  real  estate.  The  in'terest  of  Henry 
Hanks  was  a  devise.  He  took,  not  through  the  executor, 
but  directly  from  decedent.  Before  any  steps  were 
taken  by  the  executor  to  enforce  payment  of  the  notes, 
plaintiffs^  lien  had  been  established.  Under  the  circum- 
stances, we  think  plaintiffs'  claim  must  prevail. 

IV.  As  to  the  receipt,  the  claim  made  is  that  it 
was  given  as  an  advancement,  and  that  the  amount 
must  be  deducted  from  the  share  of  Henry  Hanks.    But 

we  think  that  the  money,  if  any,  evidenced  by 

3  this  receipt,  must  be  considered  a  gift.    The 
doctrine    of    advancements    applies    only    to 

intestate  estates.  In  re  Estate  of  Lyon,  70  Iowa,  375; 
Nettleton  v.  Nettleton,  17  Conn.  542;  Coleman  v.  Smith, 
55  Ala.  36S;  Green's  Ejo'r  v.  Speer,  37  Ala.  532;  Brown, 
V.  Brown,  37  N.  C.  309. 

V.  It  was  stipulated  that  the  interest  of  Henry 
Hanks  in  the  estate  is  worth  seven  hundred  dollars, 
and  subject  to  the  lien  of  Margaret  Hanks,  the  plain- 
tiffs' lien  thereon  was  established  in  the  sum  of  four 
hundred  and  ninety-two  dollars  and  forty  cents,  with 
interest  at  six  per  cent,  from  December  14,  1896.  This 
is  the  amount  due  on  the  judgment.  This  action  of  the 
court  is  approved,  and  its  judgment  affirmed. 
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D.  Foster,  Appellants. 
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jfi32  498        Fraudalent  Conveyaiice:     bvidbncb.     The  extent  of  the  grantor's 
property,  and  amount  of  indebtedness,  and  the  nature  of  his 
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trouble  with  plaintiff  at  the  time  of  the  alleged  fraudulent  con- 
8  Teyance,  were  not  shown.  The  conveyance,  though  to  grantor's 
father  in-law,  was  based  on  a  consideration,  part  of  which  went 
to  pay  a  debt  due  grantor's  wife,  part  was  a  note  of  the  wife,  and 
part  the  price  of  a  lot  conveyed  by  the  grantee  to  the  wife.  Ueld^ 
to  be  insufficient  to  show  fraud. 

Advances  as  coNdiDBRATioN.    An  agreement  by  a  child  to  repay  a 
4     father  an  amount  advanced  by  the  latter  not  as  a  gift  but  as  an 
advancement  is  valid. 

Xnsolvbncy.     To  entitle  a  creditor  to  set  aside  a  conveyance  by  a 

1  debtor  as  fraudulent  he  must  establish  the  insolvency  of  the 
debtor. 

Same.  It  is  not  essential  to  the  right  of  a  creditor  to  attack  a  mort- 
gage executed  by  the  debtor,  as  fraudulent,  that  the  debtor  shall 
have  been  insolvent  at  or  about  the  time  of  the  execution  of  the 

2  mortgage  if  he  was  insolvent  at  the  time  the  attack  was  made 
upon  the  conveyance,  though  the  fact  of  his  insolvency  at  the 
time  of  the  execution  of  the  mortgage  may  be  relevant  to  the 
question  of  fraud. 

Opening  of  Trial:    discretiuv.    It  is  not  an  abuse  of  discretion  to 
refuse  to  admit  additional  testimony  after  the  trial  has  closed  and 
5     the  witnesses  departed,  where  the  failure  to  produce  the  testimony 
did  not  occur  through  oversight 

Appeal  from    Jackson    District    Court, — Hon.    C.   M. 
Waterman,  Judge. 

Saturday;  May  21, 1898. 

Action  to  foreclose  plaintiff's  mortgage,  executed 
by  Joha  A.  and  Lydia  A,  Purinton.  The  defendant 
Foster  alleged  in  his  answer  that  he  held  judgments 
against  John  A  Purinton  which  were  liens  on  the  mort- 
gaged property,  that  plaintiff's  mortgage  was  fraudu- 
lent, and  prayed  it  be  declared  inferior  lo  the  lien  of 
hla  judgments.  Decree  for  plaintiff,  and  defendant 
Foster  appeals. — Affirmed, 

Murray  &  Farr  and  T,  W,  Darling  for  appellant. 

G.  L,  Johnson^  D.  A.  Wynkoop,  and  A,  L,  Barthol- 
omew for  appellee. 
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Ladd,  J. — This  action  was  begun  May  31,  1895,  to 
foreclose  a  mortgage  on  the  east  forty-seven  feet  of  lot 
3,  in  block  C,  in  Pregrton,  Jackson  county,  executed  June 
22, 1893,  by  John  A,  Purinton  and  wife  to  the  plaintiff^ 
to  secure  the  payment  of  a  note  of  one  thousand  and  five 
hundred  dollars.  The  defendant  Foster  recovered  one 
judgment  against  John  A.  Purinton  December  15, 1893, 
for  the  sum  of  two  hundred  and  twenty-nine  dollare  and 
fourteen  cents  arid  costs,  and  another  on  May  21,  1895, 
for  the  sum  of  one  thousand  and  six  hundred  dollars  and 
costs.  While  these  judgments  are  subsequent  in  time 
to  the  mortgage,  the  indebtedness  was  incurred  prior 
thereto.  The  amended  answer  alleges  that  the  real 
estate  covered  by  plaintiff's  mortgage  is  the  only  prop- 
erty of  Purinton  subject  to  execution,  does  not  exceed 
in  value  the  amount  of  the  mortgage,  and  that  the  mort- 
gage was  executed  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  creditors. 

I.  The  appellant  insists  that  it  is  not  necessary  to 
establish  the  insolvency  of  Purinton  in  order  to  obtain 
the  relief  prayed.  If  the  judgments  may  be  satisfied 
from  other  property  of  the  judgment  defendant, 
1  there  is  no  occasion  for  interference  with  the 

mortgage,  or  of  invoking  the  intervention  of  a 
court  of  equity.  Gwyer  v,  Figgins,  37  Iowa,  517; 
Garden  v,  Worthleg,  48  Iowa,  429;  Pearson  v.  Maxfieldy 
51  Iowa,  76;  Milier  v.  Dagton,  47  Iowa,  312.  In  these 
cases  deeds  were  sought  to  be  set  aside,  but  the  same 
rule  applies  with  equal  force  to  a  mortgage.  The 
latter  may  impede  the  collection  of  judgments  quite  as 
effectually  as  a  deed,  and,  to  obviate  this,  it  is  as  neces- 
sary to  set  aside  the  one  as  the  other.  The  jurisdiction 
of  a  court  of  equity  in  cases  like  this  cannot  be  invoked 
by  a  creditor  until  his  remedies  at  law  have  been 
exhausted.    This  rule  does  not  prevail  in  all  the  states^ 
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but  is  in    harmony  with  the  weight  of  authority.    See 
5  Enc.  PI.  &  Prac.  465. 

II.  Executions  were  not  issued  on  the  judgments, 
and  returned  nulla  bona;  and  it  is  said  that  the  evidence 
does  not  establish  Purinton's  insolvency.  The  only  evi- 
dence bearing  on  this  issue  was  that  of  the  judgment 
defendant.  He  testified  that  on  June  10, 1893,  he  owned 
the  real  estate  in  controversy,  oneof  the  two  lots  occupied 
"by  him  as  a  homestead,  and  one  thousand  and  six  hun- 
dred dollars  or  one  thousand  and  seven  hundred  dollars 
worth  of  old  stock  and  several  hundred  dollars  in  book 
accounts.  The  stock  and  book  accounts  went  into  the 
hands  of  a  receiver  appointed  to  adjust  the  accounts  of 
the  partnership  which  had  existed  between  Foster  and 
Purinton.  All  such  property  was  exhausted  in  satis- 
fying the  debts  of  the  firm.  He  was  then  asked:  "Q. 
Yon  own  your  property  sought  to  be  foreclosed  in  this 
suit?  A.  Yes  sir.  Q.  You  own  certain  property  that 
went  into  the  hands  of  the  receiver?  A.  Yes,  sir.  Q. 
Do  you  own  any  other  property?  A.  No,  sir."  Prom 
this,  as  the  real  estate  in  controversy  did  not  exceed  in 
value  the  amount  due  on  the  mortgage,  it  appears 
Purinton  had  no  property  snbject  to  execution,  and 
was  insolvent.    The  defense  interposed  was  set  up  in 

an  amended  answer,  filed  on  the  day  of  the  trial. 
2  We  cannot  agree  with  appellee  that  insolvency 

must  be  shown  at  or  about  the  time  the  mortgage 
was  executed.  Evidence  of  the  pecuniary  condition  of 
Purinton,  the  extent  of  his  property,  the  part  trans- 
ferred and  that  re'tained,  was  admissible  as  bearing 
on  the  allegation  of  fraud.  But  the  finding  of  insolv- 
ency at  that  time  was  not  essential  to  the  maintenance 
of  the  action.  Rounds  v.  Green,  29  Minn.  139  (12  N.  W. 
Rep.  454);  Hager  i\  Shindler,  29  Cal.  48;  Kain  v.  Larkin 
141  N.  Y.  144  (36  N.  E.  Rep.  9);  Wait,  Fraudulent 
Conveyance,  section  239;  5  Enc.  PL  &  Prac.  566.  See 
contra,  Romme  r,  Romine,  59  lod.  346. 
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III.    Upon  a  careful  examination  of  the  evidence, 

we  discover  nothing  indicating  an  intention  to  defraud 

creditors.     Neither  the  extent  of  Purintoo^s  property 

when  the  mortgage  was executid  nor  the  amount  of  his 

indebtedness  was  shown.     Apparently  he  bad 

3  more  than  enough  to  satisfy  all  his  debts.    The 
consideration  of  the  mortgage  was  made  up  of 

the  following  items:  Note  of  Purinton,  three  hundred 
and  thirty-nine  dollars  and  fifty-four  cen+s;  book 
account,  eighty-three  dollars  and  thirty-four  cents;  note 
of  Mrs.  Purinton,  one  hundred  and  ninety-four  dollars 
and  eight  cents;  cost  of  a  lot  bought  for  Mrs.  Puri»ton 
about  nine  years  previous,  with  eight  i)er  cent  interest, 
one  hundred  and  seventy-six  dollars;  seven  hundred 
and  seven  dollars  and  four  cents  in  cash.  No  question 
is  made  but  that  the  first  three  were  justly  owing  the 
plaintiff.  The  lot  cost  him  one  hundred  dollars,  and 
was  conveyed  to  Mrs.  Purinton.  He  did  not  give  it  to 
her,  but  made  an  entry  of  the  transax^tion  in  his  private 
account,  with  a  view  of  having  the  amount  paid  con- 
sidered as  an  advancement  in  the  settlement  of  his 
estate.     Under  these  circumstances,  an  agree- 

4  ment  to  repay  was  not  without  consideration. 
Rather  than  to  have  it  deemed  an  advancement, 

his  daughter  might  prefer  payment;  and,  if  so,  the  con- 
tract therefor  was  valid.  It  seems  that  Mrs.  Purin- 
ton had  acted  as  bookkeeper  of  the  firm,  by  virtue  of 
employment  by  her  husband,  and  there  was  due  her 
five  hundred  and  forty  dollars.  That  she  performed 
the  services  is  not  questioned.  But  it  is  said  that  she 
was  paid  under  an  arrangement  by  which  her  house- 
keeper received  compensation  from  the  firm  in  lieu  of 
her  services.  The  testimony  of  two  witnesses  that  she 
so  i^tated  is  denied  by  her.  Foster  says  he  did  not 
employ  her,  but  knew  she  was  at  work.  He  was  a  silent 
partner,  and  it  was  not  a  part  of  his  duties  to  engage 
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heljx    Both  the  Purintons  testify  to  the  employment  on 

the  wages  claimed.    We  think  the  evidence  shows  Mrs. 

Pxirinton  entitled  to  compensation,  and  the  amount 

I>aid  her  was  not  unreasonable.     She  refused  to  join 

in  the  execution  of  the  mortgage  unless  paid  the  amouni 

due  her.    She  left  the  five  hundred  and  forty  dollars 

received  with  the  bank,  taking  a  certificate  of  deposit, 

with  an  oral  promise  for  the  payment  of  five  per  cent, 

interest    Afterwards  she  borrowed  one  hundred  dol- 

lai^  from  her  father,  but  this  alone  does  not  indicate 

bad  faith.    She  explains  it  by  sajing  that  she  did  not 

wish  to  lose  the  accrued  interest.    The  one  hundred  and 

©ixty-seven  dollars  and  four  cents  was  turned  over  to 

Mrs.  Purinton  for  her  husband.    An  inference  of  fraud 

cannoit  be  based  on  the  mere  fact  that  the  debtor  bor- 

rovers  money  to  pay  an  amount  owing  his  wife,  and 

secures  the  payment  of  valid  indebtedness  due  from 

her.    If  Purinton  was  having  trouble  with  Foster,  as  is 

claimed,  the  nature   of  that  trouble   is   not  shown. 

Indeed,  the  record  is  barren  of  facts  or  badges  from 

which  fraud  may  be  inferred. 

IV.     It  appears   tliat   on   April   2;i<l,   after   both 
parties  had  concluded  the  introduction  of  the  evidence, 
the   court  suggested  that  insolvency   had   not  been 
proven.    The  defendant  thereupon  insisted  this 
5  was  unnecessary,  and  then,  after  argumentt 

that  the  evidence  was  sufficient  on  that  pointy 
time  was  taken  to  have  a  portion  of  it  ti'anscribed. 
Thereupon  the  court  adjourned  till  April  28th,  when 
the  defendan^t  moved  for  permission  to  introduce  evi- 
dence of  Purinton's  insolvency  because  of  oversight 
This  motion  was  overruled.  The  record  does  not  bear 
out  the  claim  thaf  the  omission  occurred  through  over- 
sight The  defendant's  attention  was  called  to  the  con- 
dition of  the  record  while  the  witnesses  were  in  attend- 
ance.   These  lived  at  considerable  distance  from  the 
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county  seat,  and  recalling  them  would  involve  extend- 
ing the  term,  as  it  was  the  last  day  of  the  sesaion. 
Besides,  as  we  have  seen,  Purinton's  insolvency  at  the 
time  the  defense  was  pleaded  had  been  shown,  and 
the  fact  of  its  existence  when  the  mortgage  was  exe- 
cuted was  not  essential  to  recovery.  We  think  the  court 
did  not  abuse  its  discretion  in  overruling  the  motion. 
The  decree  is  affirmed. — Affirmed. 

Waterman,  J.,  took  no  part. 


E.  G.  HoppEs  V.  Andrew  Baie,  Appellant. 

Xechanic's  Lifn.  A  well,  designed,  sunk,  and  completed  for  perma- 
nent use  is  an  improvement  within  Acts  Sixteenth  (general  Assem- 
bly, cha'pter  100,  section  3,  giving  a  mechanic's  lien  for  material  or 
2  labor  furnished  for  any  building,  erection  or  other  improvement 
upon  land,  upon  the  building,  erection  or  improvement,  and  upon 
the  land. 

KuKOK  IN  STATEMRNT.    'J  he  tiling  of  a  statement  for  a  mechanic's  lien 
is  not  necessary  to  create  a  lien  under  the  statute,  as  between  the 
1     parties,  and  therefore  the  filing  of  an  erroneous  statement  will  not 
necessarily  defeat  the  right  of  a  contractor  to  a  lien. 

Appeal    from    Marshall  District   Court, — Hon.   B.   P. 
BiRDSALL,  Judge. 

Saturday,  May  21, 1898. 

Action  in  equity  to  recover  an  amount  alleged  to  be 
^ue  for  drilling  and  casing  a  well,  and  for  the  fore- 
closure of  a  mechanic's  lien  therefor.  There  was  a 
hearing  on  the  merits,  and  a  decree  for  the  plaintifF. 
The  defendant  appeals. — Affif  med. 

J,  M.  Bishop  and  Binford  rf-  Snelliny  for  appellant. 
James  Allison  for  appellee. 
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Robinson,  J. — On  the  twenty-seventh  day  of  June, 
1895,  the  parties  to  thm  action  entered  into  an  agree- 
ment the  terms  of  which  were  expressed  in  a  writing 
signed  by  the  plaintiff,  and.  a  copy  of  which  is  as  f oUowis : 
**This  agreement,  made  and  entered  into  this  twenty- 
seventh  day  of  June,  1895,  by  and  between  E.  G.  Hoppes, 
of  State  Center,  Iowa,  and  Andrew  Baie,  witneeseth: 
That  said  E.  G.  Hoppes  has  this  day  agreed  to  drill  a 
well  for  said  Baie  on  the  farm  occupied  by  Albert  Baie, 
southeast  of  State  Center,  and  furnish  and  place  therein 
five  (5)  inch  inserted  joint  iron  casing,  as  far  as  possible, 
and  privilege  of  reducing  when  necessary,  and  agrees 
to  sink  said  well  until  a  good  and  sufficient  flow  of  water 
is  obtained,  or  he  says  stop,  he  being  satisfied  with  well ; 
and,  if  said  well  fails,  said  E.  G.  Hoppes  agrees  to 
return  and  sink  same  not  to  exceed  one  thousand  (1,000) 
feet,  and  test  same  before  leaving;  and  said  Andrew 
Bade  agrees  to  pay  said  E.  G.  Hoppes  therefor  the  sum 
of  one  dollar  per  foot  in  cash  upon  turning  over  said 
well  to  said  Baie,  or  his  note  bearing  interest  at  8  per 
<jent.  per  annum,  and  said  Baie  further  agrees  to  fur- 
nish board  for  men  and  teams  while  at  work  on  said 
well.  Witness  our  hands,  this  twenty-seventh  day  of 
June,  1895.  E.  G.  Hoppes/'  Acting  under  that  agree- 
ment the  plaintiff  drilled  and  cased,  on  the  farm  of 
the  defendant  designated,  a  well  to  the  depth  of  two 
hundred  and  forty-four  feet,  and  in  December,  1895, 
filed  in  the  office  of  the  clerk  of  the  district  court  of 
Marshall  county,  Iowa,  a  verified  statement  for  a 
mechanic's  lien,  in  which  he  claimed,  on  account  of  the 
well,  one  dollar  per  foot  for  the  first  one  hundred  feet, 
one  dollar  and  twenty -five  cents  per  foot  for  the  second 
one  hundred  feet,  and  one  dollar  and  fifty  cents  per 
foot  for  the  remainder,  eighteen  dollars  for  the  board  of 
two  men  for  three  weeks,  and  ten  dollars  for  putting  a 
pump  in  the  well  on  four  different  occasions,  or  for  the 
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aggregate  amount  of  three  hundred  and  nioeteen 
dollars.  The  petition  afi  originally  drawn  conformed  tt> 
the  statement  for  a  mechanic's  lien  as  filed,  and  not  to 
the  writing  which  was  the  basis  of  the  agreement;  but^ 
the  defendant  having  set  out  the  agreement  in  his 
answer,  the  plaintiff  filed  an  amendment  to  his  petition^ 
and  a  reply,  in  which  he  stated  that,  although  he  had 
signed  and  delivered  the  writing,  he  had  understood 
that^  although  the  defendant  had  retained  the  writing,, 
he  had  refused  to  sign  it  or  treat  it  as  binding  upon  him 
until  the  commencement  of  this  action ;  but  the  plaintilT 
admits  in  the  pleadings  referred  to  that  the  writing  con- 
tains the  agreement  made  by  the  parties,  and  asks  judg- 
ment for  drilling  and  casing  the  well  according  to  the 
terms  of  that  agreement,  and  for  board  which  the 
defendant  was  required  by  the  agreement  to  furnish, 
but  which  he  did  not  fumiirfi.  The  defendant  denies 
that  the  well  was  completed  as  required  by  the  agree- 
ment, and  denies  that  the  plaintiff  is  entitled  to  recover 
an;  1  liing  on  account  of  it.  The  defendant,  by  way  of 
counterclaim,  asks  to  recover  two  hundred  and  five  dol- 
lars and  fifty-four  cents  for  the  cost  of  a  test  of  the  well 
made  by  the  defendant,  and  for  board  furnished 
employes  of  the  plaintiff,  and  for  keeping  his  horses 
while  the  well  was  being  drilled.  The  decree  of  the 
district  court  awarded  to  the  plaintiff  two  hundred  and 
forty -five  dollars  and  provided  for  the  sale  of  the  prem- 
ises in  which  the  well  had  been  drilled  for  the  amount 
found  due,  with  interest  and  costs. 

1.  The  defendant  objects  to  a  recovery  by  the 
plaintiff,  because  of  the  variance  between  the  written 
statement  for  a  mechanic's  lien  and  the  original  peti- 
tion founded  thereon  and  the  petition  as  amended.    We 

do  not  find  that  the  variance  is  material.  The 
1  amendment  to  the  petition  was  authorized,  and 

the  case  is  to  be  tried  upon  the  pleadings  as 
amended;  that  is,  upon  the  theory  that  the  real  agree- 
ment which  the  parties  entered  into  is  expressed  by  the 
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writing  which  was  signed  by  the  plaintiff.  The  fact 
that  the  tstatement  for  a  mechanic's  lien  filed  was  drawn 
on  the  theory  that  the  plaintiff  was  entitled  to  recover 
the  amounts  therein  set  out,  instead  of  those  provided 
for  by  'the  agreement,  in  view  of  the  facts  disclosed  by 
the  record^  is  not  material.  As  between  the  parties  to 
the  contract,  the  filing  of  a  statement  for  a  mechanic's 
lien  is  not  necessary  to  create  a  lien.  Peatman  v,  Pou>er 
Co. J 105  Iowa,  1,  and  cases  therein  cited;  L^6  v.  Iloyt,  101 
Iowa,  101;  Chicago  Lumber  Co.  v.  Des  Moines  Driving 
Parky  97  Iowa  25.  Therefore  in  such  a  case  the  filing 
of  an  erroneous  statement  will  not  necessarily  defeat 
the  right  of  the  contractor  to  a  lien,  and  we  do  not 
find  that  the  statement  filed  in  this  case  should  have 
that  effect. 

The  appellant  argues  very  briefly  that  the  drilling 
and  casing  of  a  well  is  not  such  an  improvement  as 
entitles  the  con  tractor  who  does  the  work,  and  furnishes 
the  material  therefor,  to  a  mechanic's  lien.  The  appel- 
lee has  not  given  this  point  any  attention  in  argument. 
Section  3  of  chapter  100  of  the  Acts  of  the  Sixteenth 
General  Assembly,  under  which  this  action  arose,  pro- 
vided that  "every  mechanic  or  other  person  who  shall 
do  any  labor  upon,  or  furnish  any  materials,  ma^chinery 
or  fixtures  for  any  building,  erection  or  other  improve- 
ment, upon  land'  ♦  ♦  ♦  by  virtue  of  any  contract 
with  the  owner,  ♦  ♦  ♦  upon  complying  with  the 
provisions  of  this  chapter,  shall  have  for  his  labor  done, 
or  materials,  machinery  or  fixtures  furnished,  a  lien 
upon  such  building,  erection  or  improvement,  and  upon 
the  land  belonging  to  such  owner  on  which  the  same 
is  situated,  to  secure  the  payment  of  such  labor  done, 
or  materials,  machiney  or  fixtures  furnished."  It  was 
held  in  Brown  v.  Wyman,  56  Iowa,  452,  of  section  2130 
of  the  Code  of  1873,  which  contained  the  provision  we 
have  quoted,  that  it  did  not  authoris&e  a  lien  for  break- 
ing prairie  land ;  but  a  well  designed  to  furnish  a  lasting 
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supply  of  water  is  of  a  different  character,  and  may  add 
as  much  to  the  permanent  value  of  the  land  on  which 
it  is  made  as  would  any  building  which  could  be  placed 
upon  it.  It  is  true  that  a  well  drilled  into  land  is  not  an 
improvement  upon  land  in  precisely  the  same  sense  that 
a  building  is,  but  that  might  be  eaid  of  the  excavations 
for  foundation  walls  and  cellars.  Nevertheleest,  the 
well,  like  the  excavations  for  other  purposes^  is 
2  in  a  sense  supported  by  the  land  in  which  it  is 

sunk;  and  the  right  to  a  lien  for  the  excavations 
necessary  for  buildings  will  hardly  be  questioned  by 
any  one.  We  are  of  the  opinion  that  a  well  designed, 
sunk  and  completed  for  permanent  use  is  an  improve- 
ment, within  the  intent  and  spirit  of  the  statute,  for 
which  a  mechanic's  lien  may  be  established.  We  are 
aware  that  the  supreme  court  of  Nebraska  held  in  The 
Ornaha  Consot  Vinegar  Co,  v.  Burns,  49  Neb.  229  (68 
N.  W.  Rep.  492)  that  a  mechanic's  lien  cannot  be 
established  under  a  statute  of  that  state  which  allows 
such  a  lien  for  labor  performed  or  material  furnished 
for  the  erection  of  "any  house,  mill,  manufactory,  or 
building  or  appurtenance."  It  will  be  observed-,  how- 
ever, that  the  word  "appurtenance''  is  used  in  that 
statute  in  a  less  comprehensive  sense  than  is  the  word 
^improvement"  in  the  statute  under  consideration.  A 
well,  although  an  improvement  upon  land,  may  not  be 
appurtenant  to  any  "house,  mill,  manufactory,  oi 
building." 

II.  The  remaining  questions  discussed  in  the  argu- 
ments submitted  to  us  depend  upon  the  evidence,  which 
is  voluminous  and  conflicting,  and  need  not  be  set  out. 
We  are  satisfied  that  a  preponderance  of  the  evidence 
shows  that  the  plaintiff  performed  substantially  all  the 
requirements  of  the  agreement  on  his  part;  that  the 
well  furnished  a  good  and  sufficient  flow  of  water,  as 
shown  by  repeated  tests;  and  that  the  defendant  was 
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at  finst,  and  should  have  continued  to  be,  satisfied  with 
it.  The  casing  in  the  lower  part  of  the  well  was  less 
than  five  inches  in  diameter,  but  the  reduction  was 
necessary  and  authorized  by  the  agreement  The 
counterclaim  is  without  merit  The  decree  of  the  dis« 
trict  court  is  fully  sustained  by  the  evidence,  and  is 

AFFIRMED. 
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P.  F.  Guthrie  v.  The  City  of*  Dubuque,  Appellant. 

Direetin^  Terdict.  A  motion  for  the  direction  of  a  verdict  by  the 
party  having  the  burden  of  proof  should  be  denied  unless  consider- 
ing all  the  evidence  it  clearly  appears  that  it  would  be  the  duty  of 
the  court  to  set  aside  a  verdict  rendered  fpr  the  other  party. 

Rule  appi.ikd.  In  an  action  against  a  city  to  recover  for  grading 
done  under  a  written  contract,  in  which  the  city  reserved  the  riglft 
to  increase  or  diminish  the  amount  of  grading,  where  there  is  a 
dispute  as  to  the  actual  amount  of  grading  done,  owing  to  the 
inaccuracy  of  a  bench  mark,  the  question  should  be  submitted  to 
the  jury. 

Appeal    from    Dubuque    District    Court.- -iiov.    J.    L. 
HusTED,  Judge. 

Saturday,  May'21,  1898. 

Action  to  recover  three  hundred  and  eighty-three 
dollarsy  with  interest,  balance  alleged  to  be  due  under  a 
written  contract  for  grading,  curbing,  and  guttering  one 
of  defendant's  streets,  the  amount  claimed  being  for  a 
balance  for  grading.  The  defendant  answered  denying 
that  anything  was  due  for  grading,  and  alleging  that 
the  grading  done  had  been  paid  for.  The  issues  will 
more  fully  appear  in  the  opinion.  At  the  close  of  the 
testimony  the  court,  on  motion,  directed  a  verdict  for 
the  plaintiff  for  four  hundred  and  forty-two  dollars  and 
twenty-six  cents,  and  rendered  judgment  thereon. 
Defendant  appeals.—  Beversed, 
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J.  E,  Knight  and  K  W.  Utt  for  appellant. 

Lyon  &  Lenehan  for  appellee. 

Given,  J. — I.  The  written  contract  provides  that 
the  city  shall  pay  for  "grading,  in  full,  10,200  cubic 
yards,  at  19c.,  |1,938";  and  this  is  the  number  of  cubic 
yards  which  plaintiff  claims  to  have  graded,  and  for 
which  he  asks  one  thousand,  nine  hundred  and  thirty- 
eight  dollars,  less  one  thousand,  five  hundred  and  fifty- 
five  dollars,  admitted  to  have  been  paid.  The  specifica- 
tions, which  are  a  part  of  the  contract,  give  "estimated 
amount  of  grading  cut,  10,200  cubic  yards.''  Said 
specifications  also  contain  the  following:  "The  city 
reserves  the  right  to  change  the  grade  of  said  street, 
thereby  increasing  or  diminishing  the  amount  of  grad- 
ing as  estimated,  and  if  from  any  change  of  grade, 
or  any  other  cause,  the  amount  of  grading  is  materially 
changed,  then  the  amount  due  and  to  be  paid  under  this 
contract  shall  be  increased  or  diminished  in  the  same 
proportion."  Appellant's  contention  is  that  the  amount 
of  grading  done  was  not  ten  thousand,  two  hundred 
cubic  yards,  but  was  eight  thousand,  one  hundred  and 
sixty-three  cubic  yards.  The  estimate  of  the  grading, 
as  stated  in  the  contract  and  specifications,  was  taken 
from  measurements  obtained  from  using  a  city  bench 
mark  at  Schuler's  store,  and  appellant  claims  that  this 
bench  mark  was  erroneous  to  the  extent  of  about  one 
foot,  and  therefore  showed  one  foot  of  grading  more 
than  was  actually  done;  that  when  the  grading  was 
made  measurements  were  taken  from  a  correct  bench 
mark,  called  "Rigi  Station,"  which  showed  the  correct 
number  of  cubic  yards  graded,  namely  eight  thousand, 
one  hundred  and  sixty-three.  Appellee  contends  that 
the  estimate  stated  in  the  contract  and  specifications 
is  correct,  and  therefore  the  controlling  issue  in  the 
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case  is  as  to  the  actual  number  of  cubic  yards  that 
were  graded. 

We  will  not  set  out  the  evidence  on  this  issue,  but 
simply  mention  its  general  tendency.  The  plaintiff  tes- 
tifled  that  he  graded  ten  thousand,  two  hundred  cubic 
yards,  basing  this  statement  upon  calculations  made 
from  the  profile  of  the  work  in  the  city  engineer's  office 
and.  on  the  figures  on  the  grade  stakes  set  by  the  assist- 
ant city  engineer.  His  testimony  tends  quite  strongly 
to  sustain  his  claim  as  to  the  number  of  yards  graded. 
Mr.  E.  S.  Hyde,  assistant  city  engineer,  who  had  charge 
of  this  work,  was  called  by  the  defendant  and  exam- 
ined at  length.  His  testimony  shows  that  the  estimates 
stated  in  the  contract  and  specifications  were  arrived 
at  by  measurements  from  the  bench  mark  at  Schuler's 
store,  and  tends  to  show  that  the  bench  mark  was 
incorrect  to  the  extent  of  nearly  one  foot,  and  that 
estimates  made  therefrom  showed  more  grading  than 
was  actually  done  to  the  extent  claimed  by  the  appel- 
lant His  testimony  also  tends  to  show  that  Rigi  Sta- 
tion corresponded  with  other  bench  marks  in  its  vicin- 
ity; that  it  was  correct;  and  that  estimates  made 
•therefrom  showed  that  only  eight  thousand,  one  hun- 
dred and  sixty-three  cubic  yards  were  actually  graded. 
Mr.  Ed.  C.  Blake,  city  engineer,  was  called  by  defend- 
ant, but,  as  the  work  was  in  the  charge  of  Mr.  Hyde,  he 
knew  but  little  concerning  it  except  as  told  by  Mr. 
Hyde,  and  therefore  gave  no  testimony  requiring  men- 
tion here.  Mr.  Mathew  Tschirgi,  called  by  the  plaintiff, 
testified  as  to  the  manner  of  establishing  bench  marks, 
and  the  elevation  of  different  bench  marks  in  the  city, 
and  on  redirect  examination  states  as  follows:  "At  the 
time  we  improved  Delhi  street  there  was  a  slight  varia- 
tion discovered  between  the  bench  mark  at  Schuler's 
store  and  the  one  at  Rigi  Station.  If  my  recollection 
is  correct,  it  is  something  over  two  or  three-tenths.'' 
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We  may  say  here  this  evidence  was  objected  to  as  not 
fixing  the  time,  but  the  time  would  only  go  to  the 
weight  to  be  given  to  it,  and  the  objection  was  properly 
overruled.  Mr.  Eugene  Anderson,  a  civil  engineer,  wsb 
alsc  called  by  plaintifif.  He  stated  that  in  improving 
a  street  with  reference  to  the  bench  mark  at  Schuler'«. 
store  and  the  one  at  Rigi  Station  there  would  be  a 
difference  in  the  amount  of  excavation  if  the  ground 
was  cross-sectioned  from  one  bench  mark  and  the 
improvement  was  made  on  the  other,  but  if  made  from 
one  bench  mark  there  would  be  no  difference.  Plaintiff 
also  introduced  in  evidence  an  estimate  made,  as  he 
states,  when  "the  grading  had  not  been  quite  finished 
at  that  time.  The  sidewalks  had  to  be  graded.  The 
biggest  part  was  done,  except  a  little  trimming  on  the 
sidev/alks."  The  estimate  is  as  follows: 
The  City  of  Dubuque,  to  Guthrie  &  Chesterman: 
To  grading  West  Fourteenth  street  from  Delhi 

to  Atlantic  avenue |1,938  Oft 

Received  on  same 600  00 

Balance  due |1,438  00 

Allow  1500.00. 

O.  K.,  Blake,  dty  Engineer. 
John  Qlab. 
II.  We  have  seen  that  in  the  contract  the  amount 
of  grading  to  be  done  was  estimated  to  be  ten  thousand, 
two  hundred  cubic  yards.  We  have  also  seen  that  the 
contract  provides  that,  **if  from  any  change  of  grade  or 
any  other  cause  the  amount  of  grading  is  materially 
changed,  then  the  amount  due  and  to  be  paid  under 
this  contract  shall  be  increased  or  diminished  in  the 
same  proportion.''  If,  because  of  an  error  in  the  bench 
at  Schuler's  store,  the  estimate  in  the  contract  was  not 
correct,  we  have  a  cause  that  materially  changed  the 
amount  of  grading  from  that  stated  in  the  contract^ 
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and  in  that  case  appellant  is  entitled  to  have  the  esti- 
mate diminished  accordingly.  There  is  no  dispute  in 
the  evidence  but  that  the  bench  mark  at  Schuler's  store 
wae  to  some  extent  incorrect,  nor  is  there  any  di'spute 
that  the  estimate  stated  in  the  contract  was  arrived  at 
by  measurements  from  that  bench.  We  are  of  the 
opinion  that  under  the  contract  and  the  evidence  the 
court,  under  the  rule  announced  in  Meyer  v.  Houck,  85 
lowa^  319,  should  have  submitted  the  issue  as  to  the 
number  of  cubic  yards  actually  graded  to  the  jury. 
Much  is  said  in  argument  as  to  the  weight  that  should 
be  given  to  the  evidence,  and  especially  to  that  of  Mr. 
Hyde,  but  that  is  a  question  peculiarly  for  the  jury. 
While  we  express  no  opinion  as  to  which  party  was- 
entitled  to  a  verdict  under  the  evidence,  we  think  that 
an  impartial  finding  of  a  jury  in  favor  of  either  could 
not  properly  have  been  set  aside.  Some  question  is 
made  by  appellee  as  to  the  sufficiency  of  the  assignment 
of  errors,  but  we  think  they  are  sufficient.  For  the 
error  pointed  out  the  judgment  of  the  district  court 

is  REVERSED. 


Nancy  L.  Weaver,  Appellant,  v.  J.  S.  Stagey. 

Parol  Tarfance:  return  on  execution.  In  an  action  for  the  wrong'- 
f  ul  sale  of  tax  certificates  on  execution,  the  officer's  return  was  ta 
the  effect  that  he  had  "sold  certificates  *  *  *  to  the  amount 
of  $116  80."     Held,  that  parol  or  documentary  evidence  of  the 

1  number  sold,  for  which  recovery  was  sought,  what  they  sold  for,- 
and  their  actual  value,  did  not  contradict  the  return,  but  proved 
facts  with  regard  to  which  the  return  was  silent,  and  was  there- 
fore competent. 

Volniitary  Payments:    pendentr  lite.     Money  voluntarily  paid  to 

2  redeem  property  sold  under  a  decree  which  is  thereafter  reversed 
cannot  be  recovered. 

Rule  applied.  One  whose  property  was  sold  under  execution  against 
another  and  who  redeems  from  the  sale,  cannot  recover  the  sur- 
2    plus  arising  from  the  sale,  which  was  applied  to  a  second  execu- 
tion, from  the  holder  of  such  execution,  although  the  sale  was. 
Vol.  106  la— 42 
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made  pending  an  appeal  from  a  decree  subsequently  reversed 
which  adjudged  the  property  subject  to  the  executions. 

Assignment:  construo  tion  .  A  n  assignment  of  a  claim  arising  from 
an  erroneous  decree  subjecting  property  to  judgment  liens  was  ^for 
property  taken  and  money  paid  as  costs,  and  *  *  *  to  redeem 
3  from  sale  made  under  *  *  *  a  decree  entered"  in  an  equity 
suit  named.  Held,  that  this  language  sufficiently  expressed  an 
intent  to  assign  claims  arising  out  of  execution  sales  on  judg- 
ments made  liens  by  the  decree,  on  the  property  sold 

Appeal  from  Jones  District  Court, — Hon.  William  P. 
Wolf,  Judge. 

Satgrday,  May  21, 1898. 

Action  to  recover  the  value  of  certain  property 
wrongfully  sold  on  execution.  The  cause  was  tried 
to  a  jury,  that  returned  a  verdict  for  plaintiff  for  two 
hundred  and  eixty-one  dollars  and  forty-seven  cents, 
and,  from  a  judgment  thereon,  both  parties  appealed. 
Affirmed  on  defendant's  appeal  and  reversed  on  plain- 
tiff's appeal. 

Hubbard,  Dawley  &  Wheeler  for  plaintiff. 

F,  0.  Ellison  and  J.  S.  Stacy  for  defendant. 

Granger,  J.— I.  We  will  first  consider  the  case  on 
plaintiff's  appeal.  In  1889  an  equity  cause  was  tried  in 
which  the  defendant  J.  S.  Stacy  and  others  were  plain- 
tiffs, and  Nancy  L.  Weaver,  plaintiff,  and  others,  were 
defendants,  in  which  suit  the  district  court  adjudged 
that  certain  property  of  plaintiff  and  F.  D.  Weaver 
was  subject  to  the  payment  of  debts  of  one  D.  Weaver. 
On  appeal  to  this  court,  the  judgment  was  reversed,  and 
said  property  was  held  not  subject  to  such  payments. 
(87  Iowa,  72.)  Pending  the  appeal  in  this  court,  Stacy 
took  execution,  and  sold  certain  of  the  property  held 
by  the  district  court,  as  subject  to  such  debts,  and 
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received  the  proceeds  thereof.  Such  scales  being  wrong 
ful,  this  action  is  brought  to  recover  the  value  of  the 
property  so  sold.  The  proceeding  in  which  the  property 
was  sold  was  Jamison  v.  Weaver,  and  is  spoken  of  as  the 
^'Equity  Suit."  Of  the  property  sold  for  which  recovery 
is  sought  in  this  action,  were  certain  tax  certificates. 
There  were  seventy-nine  of  such  certificates  levied  upon, 
and  all  of  them  had  been  previously  levied  upon  by 
virtue  of  other  executions  in  favor  of  other  parties  to 

the  equity  suit.  The  plaintiflE  in  this  suit  put  in 
1  evidence  the  sheriflE'e  return  on  the  execution 

on  which  the  sale  was  made  for  which  recovery 
is  now  sought  This  return  shows  a  levy  upoq,  the  seven- 
ty-nine tax  certificates,  and  then  as  follows:  "I  sold  tax 
certificates  to  apply  on  this  execution  to  the  amount  of 
$116.30.  I  sold  each  tax  certificate  separately.  Then  I 
sold  real  estate  enough  to  satisfy  the  balance  of  this 
execution."  As  to  such  execution,  the  court  said  to  the 
jury:  "As  to  the  item  No.  2  for  the  value  of  79  tax 
certificates  levied  on  in  the  case  of  Stacy,  assignee, 
against  D.  Weaver,  you  are  instructed  that  as  the  certifi- 
cates sold  have  not  been  identified,  and  therefore  the 
Yalue  could  not  be  shown,  you  can  only  find  on  that 
item  the  amount  for  which  such  certificates  were  sold 
and  applied  on  said  execution,  to-wit,  the  sum  of 
$116  30-100,  together  with  interest  thereon  from  Febru- 
ary 13,  1890."  It  appears  that  the  actual  value  of  the 
seventy-nine  certificates  was  one  thousand,  two  hun- 
dred and  sixty-five  dollars.  Plaintiff  offered  to  prove  by 
vritnesses  how  many  certificates  were  sold  for  which 
recovery,  is  now  sought,  what  they  sold  for  on  exe- 
cution, and  their  actual  value,  which  the  court 
refused,  on  the  ground  that  such  proof  would  contradict 
the  officer's  return.  It  will  be  seen  from  the  instruction 
quoted  that  no  more  than  the  amount  for  which  the 
certificates  sold  could  be  recovered,  because  they  could 
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not  be  identified,  and  therefore  the  value  could  not  be 
shown.  The  objection  to  the  oflfered  evidence  is  that 
the  return  was  the  best  evidence.  The  argument  is 
upon  the  theory  that  the  testimony  would  contradict 
the  return.  Looking  to  the  return,  it  will  be  seen  that 
it  is  silent  as  to  the  number  of  certificates  sold,  or  their 
value.  It  simply  shows  that  enough  were  sold  to  realize 
one  hundred  and  sixteen  dollars  and  thirty  cents  at 
the  prices  oflfered.  There  is  no  attempt  whatever  to  dis- 
pute that.  No  result  of  the  oflfered  evidence  would 
change  the  fact  shown  by  the  return.  It  would  simply 
show  what  the  return  does  not — the  number  of  certifi- 
cates sold  on  the  execution  and  their  actual  value.  In 
Freeman  on  Executions  (volume  2,  section  364)  after 
stating  the  general  rule  that  neither  party  can  dispute 
or  impeach  the  oflftcer's  return,  and  that  the  oflftcer  will 
not  be  permitted,  when  called  as  a  witness,  to  give  testi- 
mony contradicting  or  impeaching  his  own  return,  it  is 
said:  "The  return  may  be  ambiguous,  or  may  not  be 
so  specific  as  to  show  all  the  acts  done  by  the  officer. 
In  such  a  case  the  evidence  may  properly  be  received 
in  explanation  of  the  return,  or  to  establish  the  exis- 
tence of  facts  of  which  the  officer  omitted  to  make  any 
sufficient  statement.''  If  it  is  to  be  said  that  the  mat- 
ters which  plaintiflE  sought  to  prove  are  of  the  kind 
required  to  be  stated  in  a  return — which  we  do  not 
decide— still,  under  the  rule  given,  parol  proof  of  them 
was  proper,  because  they  had  been  omitted  from  the 
return.  We  have  not  seen  any  authority  against  such 
a  rule,  but  understand  it  to  have  general  support.  Some 
authorities  are  cited  to  show  that  a  return  cannot  be 
attacked  in  a  collateral  proceeding.  The  proposed  testi- 
mony in  this  case  is  not  an  attack  on  the  return.  The 
verity  of  the  return  is  conceded.  The  case  of  West  t\ 
St.  John,  63  Iowa,  287,  is  where  there  was  an  attempt 
to  prove  the  fact  of  a  return  by  a  copy  or  by  parol, 
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without  showing  the  return  to  have  been  lost  or 
destroyed.  The  ease  presents  an  entirely  diflferent 
question.  The  case  of  Smith  v.  De  Kock,  81  Iowa,  535, 
i«  nearer  in  point  and  permits  the  use  of  evidence  to 
show  what  did  not  appear  in  the  return.  The  oflfered 
evidence  should  have  been  admitted. 

II.  Some  executions,  which  had  been  levied  on 
the  certificates  before  the  one  in  the  Stacy  Case,  were 
put  in  evidence  by  defendant,  with  the  returns  thereon, 
evidently  to  show  that  some  of  the  tax  certificates  had 
been  sold  on  those  executions;  and  by  the  returns 
it  so  appeared,  but  not  how  many,  and  plaintiff 
objected  to  the  evidence  for  the  reasons  stated  by 
defendant  to  the  evidence  oflfered  by  plaintiflf  for  a 
Bimilar  purpose,  the  only  diflferences  being  that  in 
one  case  the  evidence  was  by  parol,  and  in  the  other 
case  documentary.  We  think  plaintiflE's  objections  are 
of  the  same  legal  force  as  those  of  defendant  and 
no  more.  In  this  case,  as  in  the  other,  it  was  an 
attempt  to  make  appear,  by  other  evidence  what  did 
not  appear  by  the  return,  but  not  to  in  any  way  contra- 
dict or  change  its  legal  eflfect.  If  such  evidence  could 
not  be  used — ^we  mean  evidence  to  show  what  did  not 
appear  by  the  return — then  the  conclusion  must  be  that 
defendant  would  be  liable  for  the  value  of  the  seventy- 
nine  certificates,  because  all  were  levied  upon  by  direc- 
tion of  defendant,  and  none  are  returned  or  accounted 
for  as  unsold,  and  hence  the  presumption  would  be  that 
all  were  sold.  To  avoid  such  a  conclusion,  defendant 
offered  evidence  against  it,  which  was  properly  admit- 
ted. Defendant's  liability  is  for  the  actual  value  of  the 
certificates  sold,  and  evidence  for  their  identification 
and  to  show  their  value  is  proper. 

ni.  Certain  real  estate  had  been  sold  on  what  is 
Ttnown  as  the  "Sheehan  &  McCarn  execution,"  and 
there  remained  a  balance  of  one  hundred  and  fifty  one 
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dollars  and  sixty  eent«,  which  the  sheriff  applied  on  the 
Stacy  execution,  and  it  is  an  item  for  which  recovery 
is  sought  in  this  case.  The  court,  by  its  instruction©^ 
took  such  item  from  the  consideration  of  the  jury^ 
because  it  came  from  an  interest  in  real  estate,  as  we 
understand,  not  belonging  to  plaintiff.    The  basis 

2  of  plaintiff's  claim  ie  that  she  had  paid  money  to 
redeem  the  land,  and  hence  had  a  right  to  the 

surplus.  To  that  part  of  the  petition  there  was  a 
demurrer,  which  the  court  sustained,  and  on  appeal  to 
this  court  the  ruling  was  affirmed.  (93  Iowa,  683.)  The 
holding  was  that  there  could  be  no  recovery  for  the 
money  paid  for  redemption.  To  permit  a  recovery  of 
this  surplus  would  be  to  permit  a  recovery  for  the 
redemption  money.  We  think  the  ruling  on  the  demur- 
rer  is  conclusive  of  plaintiff's  right  in  this  respect 

IV.  .We  now  notice  defendant's  appeal.    As  to  the 

property  for  the  sale  of  which  there  can  be  a  recovery, 

plaintiff's  right  of  action  depends  on  an  assignment  to 

her  thereof  by  F.  D.  Weaver,  which  is  in  writing. 

3  Tlie  equity  action  above  referred  to  was  brought 
by  four  judgment  creditors  of  D.  Weaver,  to 

subject  property  in  the  hands  of  plaintiff,  F.  D.  Weaver, 
to  the  payment  of  such  judgments;  and  the  district 
court,  as  we  have  said,  gave  judgment  for  the  plaintiff^ 
and  then  executions  were  taken  on  the  previous  judg- 
ments, and  also  for  costs  in  the  equity  case.  P.  D- 
Weaver,  in  his  assignment  to  plaintiff  of  his  claims, 
specified  them  as  "for  property  taken  and  for  money 
paid  as  costs  and  money  paid  to  redeem  from  sales  made 
under  and  by  virtue  of  a  decree  entered  in  the  district 
court  of  Jones  county,"  and  then  follows  what  would 
identify  the  equity  case.  At  the  close  of  the  evidence^ 
defendant  moved  for  judgment  in  his  favor,  on  the 
ground  that  the  assignment,  because  of  its  reference 
to  the  equity  case,  did  not  assign  claims  arising  out  of 
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salee  made  on  executions  issued  on  other  judgments^ 
The  question  turns  on  the  intent  to  be  gathered  from 
the  assignment  itself.  In  a  sense,  the  sales  were  made 
"under  and  by  virtue  of  a  decree"  entered  in  the  equity 
case.  That  decree  subjected  the  property  to  the  pay- 
ment of  the  judgments,  and  then  executions  were  taken 
on  the  judgments.  The  intent  of  the  partie»  should 
obtain,  as  it  is  clearly  manifest.  On  defendant's  appeal 
the  judgment  is  affirmed.  On  plaintiff's  appeal  it  is- 

REVBRSED. 


Independent  School  District  of  Oakland,  Iowa,  v. 
George  W.  Hewitt,  Appellant. 

Eminent  Domain:  school  lands:  Ptfisnmnfionn.  Under  Code,  1878, 
section  1S37,  providing  that, in  case  tlie  owner  refuse  or  ne}?lect  to 
convey  land  designated  for  scliool  purposes,  the  sime  may  be 
acquired  by  condemnation  in  the  manner  therein  i>rovided,  a  con- 
demnation proceeding  in  all  respects  conforming  to  the  strict 

3  requirements  of  such  statute  presumes  tliat  no  more  than  the 
area  of  land  permitted  to  be  acquired  was  taken,  that  the  owner 
withheld  his  conveyance  thereof,  that  such  taking  was  necessary,, 
and  that  the  requisite  tax  was  voted  for  its  purchase,  and  all  con- 
ditions precedent  to  the  exercise  of  such  power  were  performed. 

Same.  Under  Code,  1873,  section  18M,  providing  for  the  taking  by 
condemnation  of  land**for  the  location  or  construction  of  a  school 
house  or  for  the  convenience  of  the  school,"  and  section  1828  that 

4  such  land  shall  be  for  school  purposes  only,  and  if  not  so  used 
shall  revert,  an  appropriation  of  land  used  for  a  school  play  ground 
is  for  the  convenient  use  of  the  school,  and,  although  not  used  for  an 
original  building  site,  is  not  within  the  latter  statute,  and  does  not 
revert. 

Tax  8 alb.  Under  chapter  101,  Acts,  Seventeenth  General  Assembly,, 
providing  that  all  lands  exempted  from  taxation,  including  lands 
of  any  school  district  shall  not  be  affected  by  any  sale  for  taxes, 
nor  shall  such  sale  or  any  conveyance  thereof  affect  or  prejudice 

5  the  public  right  therein  or  confer  any  adverse  title  or  interest  on 
the  purchaser,  a  school  site  cannot  be  sold  for  taxes,  or  title  by 
tax  sale  acquired  thereto,  though  the  lien  of  the  taxes  attach 
before  the  acquisition  of  the  property  for  school  purposes.* 

Seeondarj  Evidence;    deeds:    Foundation,    Code,  1878,  section  3066^. 
2    providing  that  cert  fied  copies  of  the  records  of  deeds  are  admissi- 

*  lu  ihiB  ciue  the  fchooJ  dbtriot  paid  ihe  tax  nale  price,  penalties  and  Interest,  by 
order  of  the  dUtrictcuurt.—  RBPoRTBR. 
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ble  when  the  original  does  not  belong  to  the  party  desiring  to  uae 
the  same  or  is  out  of  his  control,  a  school  district  may  prove  title 
to  land  acquired  by  condemnation  by  such  certified  copies  of  deeds 
of  persons  through  whom  title  is  derived,  when  it  shows  that  it 
did  not  possess  the  originals,  and  did  not  know  where  they  were, 
it  being  in  such  case  not  presumed  that  the  owner  should  have 
possession  of  such  muniments  of  title;  and  this,  though  eyidence 
is  elicited  on  cross-examination  tending  to  show  that  by  diligent, 
search  the  party  might  have  known  where  the  originals  were, and 
perhaps,  by  suj  bcena  ducas  tecum,  could  have  produced  them. 

Opening  Up  Case;  discketion.  Where,  on  conclusion  of  the  evi- 
dence, parties  consented  that  the  trial  should  be  resumed  and 
argument  and  submission  made  and  decree  entered  in  yacation 
as  of  the  last  day  of  the  term,  and  plaintiff,  discovering,  by  argu- 
1  ment  of  defendant,  served  on  him,  his  omission  to  lay  a  founda- 
tion for  the  admission  of  the  certified  copies  which  proved  his 
title,  asked  leave  to  introduce  further  evidence  to  correct  the  over- 
sight, the  record  not  showing  at  the  time,  a  final  submission  of 
the  case,  it  was  not  abuse  of  discretion  to  give  such  leave. 

Mstinguishing  Dunn  v.  Wolf,  81  Iowa,  688. 

Appeal  from  Pottawattamie  District  Court, — Hon.  A.  B. 
Thornell,  Judge. 

Monday,  May  23,  1898. 

Action  to  quiet  title.  Decree  for  plaintiff  and 
defendant  appeals, — Affirmed. 

George  W,  Hetritt,  per  se. 

lienjamin  &  Preston  for  appellee. 

Ladd,  J.  The  plaintiff  introduced  certified  copies 
of  deeds,  tracing  the  title  from  the  government  to  John 
T.  Baldwin,  and  of  a  plat  duly  filed  by  him  including 
lots  6,  7,  and  13,  in  block  8,  in  Oakland,  Pottawattamie 
<?ounty,  Iowa,  and  claimed  title  thereto  by  virtue  of 
<5ondemnation  proceedings  concluded  by  depositing 
the  damages  assessed  by  the  appraisers  with  the  county 
treafiurer,  February  27,  1890.  The  lots  were  aaeesoed 
and  taxes  levied  thereon  in  1889,  and  sold  for  taxes 
December  1, 1890.    On  the  same  day  the  certificate  was 


May  18i^j        District  of  Oakland  v.  Hkwitt. 


assigned  to  the  defendant,  to  whom  a  tax  deed  was 
executed  December  21, 1893.  He  claims  title  under  this 
deed. 

I.  The  introduction  of  evidence  was  concluded 
October  2,  1896,  and  this  entry  made:  "Trial  of  the 
cause  is  resumed  and  concluded,  and,  by  agreement  of 
the  parties,  this  cause  is  to  be  argued  and  decided  in 
vacation,  and  a  decree  to  be  rendered  in  vacation  and 
entered  of  record  as  of  the  last  day  of  this  term  of  court, 
each  party  to  have  exception  to  all  rulings  and  judg- 
ment of  the  court'*  The  plaintiff  discovered  on  the 
twelfth  day  of  October  that  no  foundation  had  been 
laid  for  the  introduction  of  the  certified  copies  of  the 
deeds  and  plat,  and  on  the  following  day  filed  an  appli- 
cation to  the  court  asking  that  the  submission  of  the 

case  be  set  aside  and  it  be  allowed  to  introduce 
1  further  evidence.    The  attention  of  its  attorneys 

had  undoubtedly  been  called  to  the  condition  of 
the  record  by  the  defendant's  argument  served  the  day 
before.  The  hearing  on  this  application  occurred 
November  30th,  and  at  that  time  the  plaintiff  withdrew 
that  part  of  the  motion  asking  the  submission  to  be  set 
aside,  upon  the  suggestion  of  the  defendant  to  the  court 
that  a  final  submission  was  conceded  by  the  terms  of 
the  application.  This  record  does  not  show  that  the 
case  had  been  finally  submitted.  For  this  reason  it  is 
not  within  the  rule  of  Dunn  v.  Wolf,  81  Iowa,  688. 
The  evidence  was  necessary  in  order  to  secure  a  decision 
on  the  merits,  and  permitting  its  introduction  only 
deprived  the  defendant  of  a  technical  advantage 
acquired  by  the  evident  oversight  of  his  adversary.  The 
application  was  addressed  to  the  sound  discretion  of 
the  court,  and  this  was  not  abused.  Sickles  v.  Bank, 
81  Iowa,  408. 

II.  It  is  insisted  that,  when  permitted  to  do  so,  the 
plaintiff  failed  to  introduce  evidence  warranting  the 
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use  of  certified  copies.   That  these  deeds  were  not  likely 
to  be  in  the  possession  of  the  officers  of  the  dis- 
2  trict  is  apparent     The  lots  were  not  claimed 

through  conveyance  from  the  owner,  but  by  con- 
demnation proceedings.  They  formed  a  very  inconsid- 
erabie  portion  of  the  description  in  the  deeds  of  the  land 
platted.  The  secretary  and  president  of  the  board  of 
directors  testified  that  the  district  had  neither  the  pos- 
session nor  control  of  the  deeds  or  plat,  and  that  they 
did  not  know  where  they  were.  On  cross-examination 
evidence  was  elicited  tending  to  show  that  by  diligent 
search  they  might  have  learned  where  the  originals 
were,  and  perhaps,  by  subpcena  duces  tecum,  could  • 
have  produced  them.  This  was  unnecessary.  It  was 
shown  conclusively  that  the  deeds  and  plat  did  not 
belong  to  plaintiff  and  were  not  within  its  control.  No 
more  was  required.  Codel873,  section  3660;  McNichol, 
V.   Wilson,  42  Iowa,  385. 

III.  The  board  of  directoi*s  of  the  district  notified 
the  county  superintendent  to  condemn  these  lots  "for 
school  purposes  according  to  law,"  December  16,  1889. 
It  is  admitted  the  superintendent,  during  1889  and 
1890,  performed  all  the  duties  with  reference  to  the  con- 
demnation proceedings  required  of  him,  and  caused 
notice  thereof  to  be  served  upon  John  T.  Baldwin^ 
December  17,  1889,  and  that  the  appraisers  performed 
all  their  duties,  and  fixed  the  value  of  the  land  in  con- 
troversy at  one  hundred  and  five  dollars.  This  amount 
was  forwarded  to  the  county  treasurer,  in  pursuance 
of  an  order  made  by  the  plaintiff's  board,  February  22, 
1890,  and  deposited  with  the  treasurer  five  days  later. 
At  about  this  time  John  T.  Baldwin  died,  and  John 
Beresheim  was  appointed  executor  of  his  estate,  and, 
as  such,  received  the  money  deposited  with  the  county 
treasurer.  May  14, 1891.  It  will  be  observed  that  every 
requirement  for  the  condemnation  of  land  for  school 
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purposes  was  followed  strictly.  Oode,  1873,  section 
1827.  The  appellant,  however,  says  the  petition  does  not 
allege, nor  the  evidence  establish,  the  necessity  thereof^ 
or  that  Baldwin  neglected  or  refused  to  convey,  or  that 
less  than  one  acre  was  taken,  or  that  a  tax  was  voted 
to  purchase  the  grounds.  If  the  petition  ie  defective 
in  the  respects  claimed,  this  cannot  be  taken  advantage 
of  for  the  first  time  in  this  court.    Shelly  v.  Smith,  97 

Iowa,  259,  and  authorities  cited.  The  officers  of 
3  the  district  and  the  superintendent  were  bound 

to  satisfy  themselves  that  all  the  conditions  pre- 
cedent were  such  as  to  warrant  these  extraordinary 
proceedings  before  resorting  to  that  method  of  obtain- 
ing the  lots,  and  they  are  presumed  to  have  done  their 
duty.  That  they  so  did  is  confirmed  by  the  fact  that 
no  appeal  was  taken,  and  the  value  fixed  by  the  apprais- 
ers accepted  by  the  executor.  The  statute  does  not 
require  compliance  with  the  conditions  precedent  to 
appear  in  the  application  to  the  county  superintend- 
ent OP  to  be  made  of  record,  and,  where  the  proceedings- 
are  regular,  this  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary.    Code,  section  4648. 

IV.  Lands  may  be  condemned  "for  the  location 
and  construction  of  a  school  house  and  for  the  con- 
venient use  of  the  school."  Oode  1873,  section  1825. 
Ample  grounds  are  quite  as  essential  for  the  exercise 
and  recreation  of  the  children  as  for  the  construction 
of  a  house.  The  school  house  had  been  erected  on  an 
adjoining  lot,  and  these  appear  to  have  been  taken  for 

use  as  a  playground  for  the  children.  If  so,  they 
4  were  for  "the  convenient  use  of  the  school,*'  and 

the  fact  that  they  were  not  for  an  original  site 
furnishes  no  objection  to  their  appropriation.  The  lots 
were  continually  used  for  this  purpose,  and  there  was  no 
abandonment,  within  the  meaning  of  section  1828. 

V.  The  defendant  insists*  his  tax  deed  is  valid 
because  the  lots  were  assessed,  and  the  taxes  for  which 
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they  were  sold  ievied,  before  the  property  had  been 
<?oa<lemned  to  the  public  use.  With  this  proposition  we 
cannot  agree.  Under  eection  797,  the  lote  were  not 
exempt  from  taxation.  The  assessment  and  levy  wen? 
valid.  But  chapter  101,  Acts  Seventeenth  General 
Assembly  provides  that  "all  lands  exempted  from  taxa 
tion  by  the  provisions  of  this  title,  including 
5  lands     ♦     ♦     ♦     of    any     ♦     ♦     ♦     school    dis- 

trict," shall  not  be  affected  by  any  sale  made  for 
taxes,  and  "no  assessment  or  taxation  of  such  lands, 
nor  the  payment  of  any  such  taxes  by  any  person,  or  the 
sale  or  conveyance  for  taxes  of  any  such  land,  shall 
in  any  manner  affect  the  right  or  title  of  the  public 
therein,  or  prejudice  the  public  thereto,  nor  shall  any 
such  payment  or  sale,  confer  upon  the  purchaser  or  per- 
son who  pays  such  taxea  any  right  or  interest  in  such 
lands,  adverse  or  prejudicial  to  the  public  right,  title  or 
ownership  thereto."  The  meaning  of  this  is  clear  and 
unequivocal.  Prior  to  the  enactment  of  this  statute, 
land  devoted  to  the  public  use  might  be  sold  for  taxes 
levied  before  its  acquirement  for  that  purpose,  and  to 
oDviate  such  a  sale  this  law  was  enacted.  It  may  be, 
as  contended  by  the  appellant,  that  some  of  the  provis- 
ions are  unnecessary,  in  the  light  of  section  797.  But 
it  is  later  in  point  of  time,  and  full  effect  must  be  given 
to  all  its  provisions.  We  are  asked  why  Town  of  Mitch- 
ellville  r.  Board  of  Sup'rs,  64  Iowa,  554,  was  not 
determined  under  this  act  instead  of  section  797.  The 
construction  of  the  latter  only  was  involved.  There 
the  property  was  held  not  to  be  exempt  because  not 
devoted  entirely  to  public  use.  It  was  held  for  pecuni- 
ary profit.  While  different  classes  of  property  are 
enumerated  in  section  2  of  the  chapter  referred  to,  all 
are  expressly  included  in  the  clause,  "all  lands 
exempted  from  taxation  by  the  provisions  of  this  title.'' 
This  was  the  thought  of  the  legislature  in  omitting 
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mnch  of  this  act  as  surplusage  in  preparing  the  Code. 
See  Code,  section  1435.  First  Congregational  Church 
i\  Linn  Conntg,  70  Iowa,  396,  is  relied  on.  It  is  there 
held  the  property,  prior  to  its  use  for  religious  purposes^ 
was  subject  to  taxation.  The  same  is  true  of  these  lots. 
How  these  taxes  may  be  collected  cannot  be  determined 
in  this  action.  It  ie  sufficient  that  the  statute  prohibits 
collection  by  sale.  Besides,  the  district  court  required 
the  amount  bid  at  the  sale,  with  penalties  and  interest, 
and  subsequent  payment,  with  interest,  to  be  paid  by 
the  district,  and  this  has  been  done.  The  defendant 
acquired  no  interest  whatever  in  the  lots  under  his  deed. 
The  decree  is  affirmed. — Affirmed. 


Citizens  National  Bank  of   Des   Moines,  Iowa,  v. 
George  E.  Converse,  Appellant. 

Wrongfnl  Attaehment:  kyidknce.  Evidence  that  the  attachingr 
creditor,  before  the  writ  was  sued  out,  was  shown  a  telegram 
addressed  to  his  attorney  by  another  creditor  whom  the  attorney 
4  represented  stating  that  the  debtor  was  sure  to  fail  and  directing 
him  to  attach  at  once  unless  the  debtor  should  secure  the  claim  is 
admissible  on  the  question  as  to  whether  or  not  the  attachment 
was  wrongfully  sued  out  raised,  by  the  defendant's  counter-claim 
for  damages. 

Samk.    Mortgages  executed  by  an  attaching  defendant  on  the  same 
day  but  after  the  attachment  was  levied  are  admissible  in  favor  of 
8    the  attaching  creditor  upon  the  issue  raised  by  the  defendant's 
counter-claim  for  damages  for  wrongfully  suing  out  the  attach- 
ment. 

Same.    On  an  issue  as  to  wrongful  attachment,  written  bids  for  the 

property  made  after  advertisement  by  the  receiver  appointed 

2    therein  are  admissible  in  evidence,  as  tending  to  show  whether 

the  goods  sold  for  a  fair  price,  even  if  not  of  themselves  sufficient 

to  prove  the  value. 

PletidlniT*    amendment:    Attachment,    An  attaching  creditor  may  be 

permitted  to  amend  his  petition  after  the  writ  is  sued  out  so  as  to 

show  that  legal  cause  for  attachment  existed  at  the  time  the  writ 

was  issued  by  alleging  an  additional  ground  of  which  he  was  not 

1    informed  until  after  the  levy,  under  Code,  section  3021,  providing 
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that  no  attachment  shall  be  quashed  or  dismissed,  or  the  property 
attached  released  because  of  a  defect  in  the  proceedings  if  the 
same  has  been  or  can  be  amended  so  as  to  sho  r  that  a  legal  cause 
for  attachment  existed  at  the  time  it  was  issued. 

£xelii8lon  of  Evldenee,    It  is  proper  to  overrule  an  objection  to  evi- 
2    dence,  if  admissible  for  any  purpose. 

Additional  Cliarge;    ourikg  error.    Possible  error  in  instructions, 

on  account  of  their  being  misleading,  may  be  cured  by  further 

1    instructions  given  to  the  jury,  on  their  request,  after  retirement, 

which  correct  any  wrong  impressions  to  be  obtained  from  the 

original  ones. 

Appeal  from  Polk  District  Court.  -Hon.  W.  F.  Conrad, 

Judge. 

Monday,  May  23,  1898. 

Action  at  law  upon  five  promissory  uotes.  A  writ 
of  attachment  was  issued,  and  levied  upon  a  stock  of 
goods  belonging  to  the  defendant.  Thereafter,  a 
a  receiver  was  appointed,  and  the  goods  were 
sold  by  order  of  court  Defendant  adnntted  the  execu- 
tion of  the  notes,  and  pleaded  a  counterclaim  for  the 
wrong^f  ul  suing  out  of  the  attachment  Trial  to  a  jury- 
Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. —  Affirmed, 

C,  C.  &  C.  L.  Nourse  for  appellant. 
W.  E.  Odell  for  appellee. 

Deemer,  C.  J. — After  the  writ  had  been  sued  out, 
plaintiff  filed  an  amendment  to  its  petition,  in  which  it 
alleged,  as  an  additional  ground  for  an  attaeliment,"that 
the  debt  was  incurred  for  property  obtained  under  false 

pretenses.''  It  further  alleged  that  this  ground 
1  existed  at  the  time  the  original  petition  was  filed, 

but  that  it  was  not  informed  of  the  fact  until 
after  the  levy  of  the  writ    Defendant  moved  to  strike 
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this  amendment,  but  hie  motion  was  overruled.    The 
court  instructed  the  jury  that,  if  this  ground  for  attach- 
ment actually  existed  at  the  time  the  writ  was  sued 
out,  then  it  was  not  wrongful,  and  further  said  that,  if 
the  jury  found  that  this  ground  did  not  exist,  then  they 
need  not  consider  whether  plaintiff  had  reasonable 
ground  to  believe  it  to  be  true,  for  the  reason  that  plain- 
tiff did  not  know  when  it  sued  out  the  attachment 
whether  it  was  true  or  not.    Complaint  is  made  of  the 
ruling  and  of  the  instruction.    Section  3021  of  the  Code 
of  1873  is  as  follows:    "This  chapter  shall  be  liberally 
construed,  and  the  plaintiff  at  any  time  when  objection 
is  made  thereto,  shall  be  permitted  to  amend  any  defect 
in  the  petition,  aflBdavit,  bond,  writ  or  other  proceeding; 
and  no  attachment  shall  be  quashed,  dismissed,  or  the 
property  attached  released,  if  the  defect  in  any  of  the 
proceedings  has  been,  or  can  be  amended  so  as  to  show 
that  alegal  cause  for  the  attachment  existed  at  the  time 
it  was  issued;  and  the  court  shall  give  the  plaintiff  a 
reasonable  time  to  perfect  such  defective  proceedings; 
the  causes  of  attachment  shall  not  be  stated  in  the 
alternative/'    We  think  this  section  is  broad  enough 
to  authorize  the  procedure  in  this  case.    It  permits  the 
amendment  of  the  petition  to  show  that  legal  cause  for 
the  attachment  existed  at  the  time  the  writ  was  issued. 
This  is  exactly  what  was  done  by  the  plaintiff.    In  the 
case  of  Griffith  v.  Harvester  Co.,  92  Iowa,  638,  we  said: 
"One  of  the  evident  purposes  of  this  section  is  to  pre- 
vent the  loss  to  the  plaintiff,  by  reason  of  defects  in  the 
proceedings  which  he  is  able  and  willing  to  cure,  of  the 
benefits  he  would  derive  from  the  attachment,  and  to 
give  him  a  reasonable  opportunity  to  make  the  correc- 
tion."  The  cases  of  Wads  worth  v.  Cheeny,  10  Iowa,  257, 
and  Bundy  v.  McKee,  29  Iowa,  253,  seem  to  fully  justify 
the  ruling  on  the  motion.    The  instruction  to  which  vve 
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have  referred  was  undoubtedly  correct  Vorse  v.  Phil- 
lipSy  37  Iowa,  428.  But  it  is  said  that,  taken  in  connec- 
tion with  other  instructions  relating  to  reasonable 
ground  for  belief  of  the  matters  stated  as  grounds  for 
attachonent,  it  was  misleading  and  confusing.  The 
other  instructions  stated  rules  applicable  to  such 
counterclaims,  in  the  ordinary  and  usual  manner,  and 
made  the  question  of  plaintiff's  belief  in  the  truth  of  the 
ground  for  attachment  set  up  in  the  amendment  a 
material  inquiry.  After  the  jury  had  retired,  they  asked 
for  further  instructions;  and  the  court  gave  the  one  to 
which  we  first  called  attention,  premising  it  with  the 
statement  that  this  ground  for  attachment  was  set  up^ 
by  way  of  amendment  to  the  petition,  after  the  attach- 
ment was  issued,  and  then  stated  that,  if  they  failed  to 
find  it  was  true,  then  they  need  not  consider  whether  or 
not  plaintiff  had  reasonable  ground  to  believe  it  to  be 
true.  The  error,  if  any,  in  the  original  instructions^  was 
covered  by  the  additional  charge;  and,  when  all  are 
considered  together,  there  is  no  reason  for  thinking 
that  the  jury  was  misled  thereby. 

II.     Plaintiff  was  permitted  to  introduce  in  evi- 
dence the  written  bids  made  to  the  receiver  for  the 
goods  levied  upon  under  the  attachment,  and  the  report 
of  the  receiver  with  reference  to  the  sale.    This  is 
2  said  to  be  error,  because  such  bids  are  not  com- 

petent to  prove  value.  These  bids  were  in  writ- 
ing, and  were  filed  in  the  receivership  proceedings.  We 
have  held,  in  cases  involving  the  value  of  i)ersonal 
property,  that  it  is  competent  to  show  what  the  prop- 
erty sold  for.  See  Biiford  r.  McGetchie,  60  lowa^  298; 
Clements  v.  Railway  Co.,14.  Iowa,  442.  And  the  supreme 
courts  of  Michigan  and  New  York,  which  hold  to 
the  same  doctrine,  also  say  that  such  evidence  is  compe- 
tent, although  the  property  was  sold  at  auction .  Smith 
r.  Mitchell,12  Mich.  180;  Daris  r.  Zimmerman^  40  Mich. 
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24;  Dyer  v.  Rosetithat,  45  Mich.  588;  Campbell  v.  Wood- 
worth,  20  N.  Y.  .499),  or  at  sheriff 's  eale  {Gill  ik 
McNumee,  42  N.  Y.  44).  If  this  rule  be  correct, — and  we 
think  it  ie, — then  it  is  certainly  competent  to  show  the 
number  of  bidders^  and  the  offers  made  at  the  time  the 
goods  were  exposed  for  eale.  Such  evidence,  if  not  sub- 
substantive  proof  of  value,  would  throw  considerable 
light  upon  the  question  as  to  whether  or  not  the  goods 
sold  for  a  fair  price.  Mention  should  be  made,  before 
leaving  this  branch  of  the  case,  of  the  fact  that  the  sale 
was  made  within  a  few  weeks  after  the  levy  of  the 
attachment.  The  evidence  was  comi]etent,  and  relevant 
to  the  issues  presented;  and,  although  it  may  be  con- 
ceded  that  it  was  not  of  itself  sufficient  to  prove  value, 
and  of  but  little  value,  yet,  if  admissible  for  any  pur- 
pose, the  court  properly  overruled  the  objection.  See, 
also,  Joy  V.  Insurance  Co.,  83  Iowa,  12,  and  Thompson 
V.  Anderson,  94  Iowa,  554. 

III.  Certain  mortgages  executed  by  defendant  on 
the  same  day,  but  after  the  attachment  was  levied,^ 

were  introduced  in  evidence  over  defendant's 

3  objection,  and  the  ruling  is  assigned  as  error.  We 
have    heretofore   held    that    such    evidence    is 

admissible.     Mayne  v.  Bank,    80  Iowa,  710;   Deere  v.. 
Bagley,  80  Iowa,  197. 

IV.  Shortly  before  the  attachment  was  sued  out,, 
one  of  defendant's  creditors  telegraphed  the  attorneys 
for  the  bank  with  reference  to  a  claim  of  one  thousand 

dollars  it  held  against  him,  saying,  among  other 

4  things:    "He  is  certain  to  fail.    Unless  he  will 
secure   at   once  attach."    This   telegram    was 

shown  some  of  the  officers  of  the  bank  before  it  sued  out 
the  writ,  and  was  admitted  in  evidence  over  appellant's 
objection.  That  it  was  properly  admitted,  see  Deere  v. 
Bagley  and  Mayne  v.  Bank,  supra;  Bowman  v.  Manu- 
facturing Co.,  96  lowa^  188.  i 
Vol.  105  la— 43 
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V.  Some  other  questions,  relating  to  the  suffi- 
<!iency  of  the  evidence,  and  to  alleged  errons  of  the  court 
in  submitting  certain  issues  to  the  jury,  are  argued  by 
counsel.  They  are  not  of  sufficient  moment  to  justify 
separate  consideration,  and  we  dismiss  them  by  saying 
we  discover  no  error.  The  verdict  has  support  in  the 
evidence,  and  the  judgment  is  affirmed. 


The  Cedar  Rapids  Pump  Company  v.  G.  A.  Miller  A 
Sons,  Defendants,  The  Benton  County  Savings 
Bank  of  Norway,  Iowa,  Garnishee,  Appellant. 

Leyy:  books  and  book  accounts.  A  levy  on  books  of  acooant 
under  an  attachment  is  not  a  levy  on  the  debts  charged  therein  as 
Code,  1878,  section  2967,  proyides  that  debts  due  a  defendant  shall 
be  attached  by  garnishment. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T. 
M.  GiBERsoN,  Judge. 

Monday,  May  23,  1898. 

Plaintiff  brought  this  action  to  recover  of  the 
defendants  Q.  A.  Miller  &  Sons  the  sum  of  six  hundred 
dollars,  and  caused  an  attachment  to  issue  therein, 
under  which  the  Benton  County  Savings  Bank  of  Nor- 
way was  garnished,  as  a  suppo^  debtor  to  the  defend- 
ants Q.  A.  Miller  &  Sone.  The  case  was  tried  to  the 
court,  and  judgment  rendered  against  the  garnifihee,  on 
its  answer,  January  29, 1897,  for  two  hundred  and  sixty- 
seven  dollars  and  costs,  from  which  judgment  said 
garnishee  Sippeai».— Affirmed. 

Tom  H.  Milner  for  appellant. 

W.  L.  Crissman  and  C.  D.  Harrison  for  appellee. 

Given,  J. — I.  The  following  facts  appear  in  the 
answer  of  the  garnishee,  and  a  stipulation  made  by  the 
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•artwe:    Prior  to  the  iesuing  of  the  attachment  in  this 

>Be,  intervener  had  commenced  an  action  in  the  district 

iPt  of  Benton  county  against  Q.  A.  Miller  &  Sons  to 

^ver  fourteen  thousand  dollars, and  caused  an  attach- 

:  to  issue  therein,  and  to  be  placed  in  the  hands  of 

V  Metcalf,  sheriff  of  Benton  county,  for  service, 

yo  the  service  of  said  notice  of  garnishment  in 

%aey  said  sheriff  levied  the  attachment  in  his 

fLupon  the  book  accounts  of  Miller  &  Sons,  and 

books  containing  the  same  into  his  possession. 

;^ter  the  sheriff  turned  over  said  books  to  appel- 

the  purpose  of  collecting  the  accounts  and 

ire  of  the  books.    Before  the  service  of  garnish- 

peMant  had  collected  on  said  accounts,  and 

possession,  two  hundred  and  sixty-seven  dol- 

Meven  cents,  for  which  it  thereafter  gave  the 

M  certificate  of  deposit     None  of  the  persons 

m  said  collections  had  been  made  were  gar- 

i  the  only  thing  done  by  the  sheriff  in  making 

s  to  take  possession  of  the  books  containing 

ijie  accounts. 

II.  If  the  two  hundred  and  sixty-seven  dollars  and 
eleven  cents  were  in  the  custody  of  the  law,  by  reason  of 
the  levy  of  appellant's  attachment,  then  the  superior 
court  had  no  jurisdiction  over  it.  Appellant's  contention 
is  that,  by  levying  upon  and  taking  possession  of  the 
books,  the  sheriff  acquired  legal  custody  of  the  accounts 
therein  that  were  collected,  and  the  right  to  collect  the 
same^  and  that  apx)ellant'8  possession  was  as  bailee  for 
the  sheriff.  Appellee's  contention  is  that  the  levy  con- 
ferred no  right  or  interest  in  the  accounts,  but  simply  in 
the  material  composing  the  books,  and  that,  therefore, 
neither  the  accounts  nor  the  money  collected  thereon 
were  in  the  custody  of  the  law.  In  other  words,  we  have 
the  question  whether  this  levy  on  the  account  books 
was  a  levy  on  the  debts  charged  therein.    Section  2967 
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of  the  Code  of  1873  is  hb  follows:    "Sec.  2967.     What 
may  be  Attached  and  How  Done.    Btock  or  interest 
owned  by  the  defendant  in  ainy  company,  and  also  debte 
due  him,  or  property  of  his  held  by  third  pereons^  may 
be  attached,  and  the  mode  of  attachment  must  be  as 
follows.    (1)  By  giving  the  defendant  in  the  action,  if 
found  within  the  county,  and  also  the  person  accom^ 
panying  or  in  possession  of  the  property,  if  it  be  in  the 
hands  of  a  third  person,  notice  of  attachment     (2)  If 
the  property  is  cax>able  of  manual  delivery,  the  sheriff 
must  take  it  into  his  custody  if  it  can  be  found.     (3) 
Stock  in  a  company  is  attached  by  notifying  the  presi- 
dent or  other  head  of  the  company,  or  the  secretary, 
cashier,  or  other  managing  agent  thereof,  of  the  fact 
that  the  stock  has  been  so  attached.    (4)  Debts  due  the 
defendant,  or  property  of  his  held  by  third  persons  and 
which  cannot  be  found,  or  the  title  to  which  is  doubtful, 
are  attached  by  garnishment  thereof."     The  sheriff 
could  take  manual  possession  of  the  books,  but  not  of 
the  debts  due  to  Miller  &  Sons.    They  could  only  be 
attached  by  garnishment.    To  make  a  legal  levy,  "the 
officer  should  do  that  which  will  amount  to  a  change  of 
possession,  or  something  that  will  be  equivalent  to  a 
claim  of  dominion,  coupled  with  a  power  to  exercise  it/' 
Crawford  v.  Newell,  23  Iowa,  453.    There  was  no  change 
in  the  possession  of,  or  dominion  over  these  debts,— 
nothing  that  gave  the  sheriff  or  appellant  power  to 
exercise  dominion  over  them,  or  to  prevent  the  debtors 
from  paying  to  Miller  &  Sons.    The  statute  is  specific 
in  providing  how  attachments  may  be  made  when  the 
property  is  not  cajKible  of  manual  delivery,  or  cannot 
be  found,  and  that  "debts  due  the  defendant    ♦     •    • 
are  attached  by  garnishment.^'    See  Osborn  v.  Cloud, 
23  Iowa,  104;  Ochiltree  v.  Railroad  Co.,  49  Iowa,  150; 
2  Freeman,  Executions  (2d  ed.),  section  262;    Waples 
Attachment,  169;   Goodhar  v,  Lindsleif,   51  Ark.  380. 
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These  au!thoriti^«  are  all  to  the  effect  that  a  lery  upon 
books  of  account  is  not  a  levy  upon  the  debts  charged 
therein,  due  by  others  to  the  defendant  in  attachment 
or  execution.  It  follows  from  this  conclusion  that 
neither  the  accounts,  nor  the  money  collected  thereon, 
were  in  the  custody  of  the  law,  nor  of  the  district  court 
of  Benton  county,  and  that  the  superior  court  had  juris- 
diction thereof,  and  to  render  the  judgment  that  it  did. 
— Affirmed. 
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ETMesee:    minutes  bbporb  gkand  jury.    The  minutes  of  evideooe 
3    taken  before  a  grand  jury  are  not  competent,  as  independent  evi- 
dence, without  the  testimony  of  grand  jurors,  of  what  a  witness    1^  ^g 
testified  to  before  them.  105  btt' 

im    289 

subornation  op  perjury.    In  a  trial  for  subornation  of  perjury,  evi-    eii7  314 
dence  of  the  testimony  before  a  grand  jury  of  a  witness  claimed    fioT  6771 
1     to  have  been  suborned  was  material,  as  bearing  upon  the  motive     (^  ^W 
of  defendant  in  procuring  him  to  testify  otherwise  on  the  trial  of 
the  indictment  of  defendant  which  was  based  upon  this  witness* 
testimony. 

Indletmeiit:  subornation  of  perjury.  An  [indictment  for  sub- 
ornation of  perjury  which  charged  in  the  language  of  the  statute 

1  that  the  defendant  suborned  and  procured  a  witness  to  testify 
falsely  need  not  set  out  the  means  or  methods  employed  by 
defendant. 

Transeript:  absknce  op  judge  during  jury  argumknt.  A  convic- 
tion is  not  unlawful  because  the  judge  stepped  out  of  the  court 
room  during  some  of  the  argument  of  defendant's  counsel  where 

2  he  was  not  out  of  hearing  of  counsel,  but  heard  all  that  was  said 
and  no  prejudice  appears 

Appeal    from    (hithrie    District    ('ourt.    -Ho:f.    W.    A. 
Spurrier,  Judge. 

Monday,  May  23,  189S. 

Indictment  for  gubornation  of  perjury.  Verdict  of 
guilty,  and  a  judgment  thereon,  from  which  the  defend- 
ant appealed. — Affirmed. 
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E,  IV,  ffV^'Aw  for  appellant. 

Milton  He/nlei/,  attorney  g.'meral,  and  Jesse  A, 
Miller  for  the  state. 

Granger,  J. — L  The  defendant  was  jwreviously 
indicted  and  tried  for  the  crime  of  nuisance,  in  keeping 
and  selling  intoxicating  liquors  in  violation  of  law.  On 
the  trial  of  that  indictment  one  Frank  Revell  was  a 
witness  for  the  state,  and  testified  that  he  did  not 
on  or  about  the  tenth  day  of  February,  1894,  buy  intoxi- 
cating liquor  of  J.  N.  Porter  at  his  place  of  business  iu 
Guthrie  Center,  Iowa.  For  so  testifying,  an  indictment 
for  perjury  was  returned  against  Revell,  to  which  he 
pleaded  guilty.  This  indictment  against  defendant  is 
for  procuring  such  false  testimony.  Revell  had  testified 
before  the  grand  jury,  at  the  finding  of  the  indictment, 
that  he  had  purchased  liquor  of  Porter,  and  on  the  trial 

of  the  indictment  he  gave  contrary  testimony. 
1  The  indictment  in  this  case  sets  out  the  charging 

part  of  the  indictment  in  the  nuisance  case;  that 
Revell  was  a  witness  therein,  duly  sworn;  and  that 
"the  said  J.  N.  Porter  did  then  and  there  willfully,  cor- 
ruptly, and  feloniously  suborn  and  procure  him-,  the  said 
Frank  Revell,  falsely  to  depose  and  swear,  upon  his 
oath  aforesaid,  in  substance  and  to  the  effect  follow- 
ing." Then  follows  what  is  charged  as  the  false  testi- 
mony. It  is  iusisteil  that  the  simple  statement  that 
Porter  did  "subfirn  and  procure"  Revell  to  testify  falsely 
is  not  enough,  but  that  the  means  or  method  employed 
ought  to  be  set!  out.  The  indictment  incluctes  the 
language  of  the  statute,  and  this  is  sufficient  in  all  cases 
where  the  statute  so  far  individuates  the  offense  that 
the  offender  has  proper  notice,  from  the  statutory  terms,, 
of  the  particular  crime  charged.  Wharton  Criminal 
PI.  &  Prac.  220.  This  is  not  a  case  where  there  is  neces- 
sity for  so  stating  the  particular  facts  constituting  the 
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inducement  as  to  identify  the  transaction,  nor  is  it  one 
in  which  the  method  or  means  conld  have  been  lawfuL 
If  the  defendant  induced  Revell  to  testify  falsely,  and 
did  so  knowingly,  it  is  quite  immaterial  what  means  he 
used, — whether  in  themselves  illegal  or  not.    The  crime 
does  not  inhere  in  the  method  or  means,  but  in  the 
result, — the  procurement;  and  the  defendant  could  be 
guilty  of  only  one  such  offense  as  to  a  witness  in  a  par- 
ticular case.    To  charge  seduction  in  the  language  of 
the  statute  is  held  sufficient.    Sfaie  t\  Ciaran,  51  lowa^ 
112;  State  i\  Conkrighf,  58  Iowa,  338.    And  yet  there 
is  as  good  reason  for  requiring  the  facts  to  be  set  out. 
One  guilty  of  subornation  of  perjury  has  been  adjudged 
an  accessory  before  the  fact  of  perjury.    To///,  r.  Smith, 
11  Allen,  243.     So  it  has  been  held  that  one  charjjjiHr 
with  subornation  of  perjury  may  be  prcsseiited  iu  thl^ 
same  indictment  with  one  accused  of  perjury,  though 
each  offense  is  made  by  statute  a  substantive  felony. 
Com,  V.  Devine,  155  Mass.  224  (29  N.  E.  Rep.  515);  Reg. 
V,  Goodhall,  Buss.  &  K,  4fil;    lirg.  r.  G(iuJhall,2  Uuss, 
Grimes^  622,  note  o.     Under  our  statute,  distinctions 
between  accessories  before  the  fact  and  principals  are 
abrogated,  and  all  must  be  indicted  a^s  principals.  Code 
1873,  section  4314.    And,  where  a  crime  may  be  com- 
mitted by  only  one  person,  another  may  be  joined  in  the 
indictment,  and  convicted,  for  aiding  therein.     State  v. 
Comstoc/i,   46  Iowa,  266.    In  such  cases  the  particular 
facts  or  method  of  aiding  or  abetting  are  not  set  out^ 
the  crime  only  being  charged.     Why  should  the  par- 
ticular facts  constituting  the  proeurement  of  one  to 
commit  perjury  be  particularly  stated  in  an  indictment 
for  subornation  thereof?    It  is  made  a  distinct  offense,, 
under  the  statute;   but   this   would   not   necessarily^ 
change  the  rule  of  pleading,  more  than  to  require  the 
use  of  the  language  defining  it  in  connection  with  the 
necessary  allegation  charging  the  commission  of  per- 
jury.   And  this  seems  to  have  been  the  rule  generally^ 
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Adopted.  See  Wharton  Oriminal  Law,  section  1329; 
Wharton  Precedents,  Indictments,  section  597;  2 
McClain,  Oriminal  Law,  section  893  et  seq.;  Com,  v. 
JDevine,  supra.  The  court  rightly  held  the  indictment 
not  defective  in  the  respect  claimed. 

IL     If  appears  from  the  record  that  during  the 

trial  of  this  indictment  the  trial  judge  was  out  of  the 

court  room  during  part  of  the  argument  to  the  jury. 

The  showing  is  made  by  affidavits  in  support  of 

2  a  motion  for  a  new  trial ;  and  while  it  said  that  he 
was  out  of  the  hearing  of  counsel,  who  were 

arguing  the  case  to  the  jury,  there  is  no  claim  whatever 
of  prejudice  because  of  the  absence.  So  far  as  the  facts 
appear,  the  absence  was  during  the  argument  by 
defendant's  counsel.  The  statement  of  the  court  made 
in  passing  on  the  motion  for  a  new  trial  is  in  the  record; 
and  it  appears  therefrom  that,  while  the  judge  stepped 
out  of  the  room  during  some  parts  of  the  argument,  he 
was  not  out  of  hearing  of  counsel,  and  really  heard  all 
that  was  said.  No  error  appears  in  this  respect  Baxter 
V.  Raff,  62  Iowa,  386;  Hn/l  v.  Wolff,  61  Iowa,  559. 

III.    There  is  a  complaint  because  the  court  per- 
mitted witnesses  to  testify  to  what  Revell's  evidence 
was  before  the  grand  jury  in  the  nuisance  case;  a 
jrround  of  complaint  being  that  the  minutes  of 

3  the  testimony  taken  before  the  grand  jury  were 
the  only  competent  evidence  of  the  facts,  if  com- 
petent to  be  shown  by  any  evidence.  That  the  minutes 
taken  before  the  p^rand  jury  are  not  competent  as  inde- 
I>endent  evidence,  see  State  v.  Hayden,  45  Iowa,  11. 
See,  also,     State  r,  Adams,    78  Iowa,  292.     It  is  also 

claimed  that  such  evidence  was  immaterial.  The 

4  court,  in  an  insti'uction,  limited  the  application 
of  such  evidence  to  the  fact  whether  defendant 

knew  of  such  testimony  before  the  grand  jury,  and  as 
bearing  upon  the  motive  of  defendant  in  procuring 
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Revell  to  testify  otherwise  on  the  trial  of  the  indict- 
ment The  testimony  for  that  purpose  was  clearly 
proper.  It  went  to  'the  fact  of  his  intention  to  procure 
false  testimony. 

IV.  The  court  instructed  the  jury  that  it  could 
not  find  that  Prank  Eevell  purchased  liquor  of  defend- 
ant unless  BevelPs  testimony  was  corroborated  by  other 
evidence  as  to  that  fact  It  is  urged  that  there  is  no 
such  corroborative  evidence,  but  we  think  otherwise. 
While  it  is  not  of  a  conclusive  character,  it  is  such  that 
a  conviction  should  stand  under  the  rule  as  to  a  reason- 
able doubt  In  truth,  there  is  little  room  to  doubt 
the  fact.    The  judgment  will  be  affirmed. — Affirmed. 


Ann  J.  Snouffer  v.  The  Chicago  &  North-Western 
Railway  Company  and  The  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company,  Appel- 
lants. 

BaioAges:    eminent  domain.    The  increased  value  of  a  lot  at  the 
time  it  was  taken  for  depot  purposes  in  condemnation  proceed- 

3  ings,  by  reason  of  the  anticipated  construction  of  a  depot  in  the 
locality,  may  be  considered  in  determining  the  amount  of  the 
award  of  damages  to  the  owner. 

Same:  Instructions  Conslrned  An  instruction  directing  the  jury,  in 
assessing  damages  for  the  taking  of  land  by  a  railroad,  no^  to  con- 
sider or  deduct  benefits  derived  on  account  of  any  enhance  I  value 
^  that  has  accrued  to  the  owner  by  reason  of  any  contemplated 
building  of  a  depot  thereon,  cannot  be  construed  as  directing  the 
jury  to  fidd  such  future  accessions  of  value,  where  they  are  also 
instructed  not  to  base  their  verdict  on  speculative  values. 

Cross-exaniiiiation:    valltks.     In  proceedings  to  condemn  land  for 
railroad  purposes,  a  witness  who  testifies  to  its  value  may  be 
1    asked  on  cross-examination  the  value  of  other  lots  in  the  neigh- 
borhood and  as  to  the  price  paid  in  one  instance,  to  show  his 
knowledge  of  values. 

Appeal:    offered  instructions.    Requested  instructions  are  prop- 

4  erly  refused  where  the  subject  matter  thereof  is  contained  in  the 
charge  as  given. 
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Appeal  from  Linn  Di^fricf  Court. — Hon.  Wiluam  G. 
Thompson,  Judge. 

Monday,  May  23,  1898. 

Plaintiff  is  'the  owner  of  a  lot  in  the  city  of  Cedar 
Rapids  which  the  two  railway  companies  that  are 
defendants  herein  have  taken,  through  condemnation 
proceedings,  for  depot  purposes.  The  defendants  appeal 
from  the  award  made  by  the  sheriff's  jury. — Affirmed. 

S.  K.  Tract/,  J.  C.  Leonard  and  Hubbard  &  Dawley 
for  appellants. 

Rickel  &  Crorher  and  Jamison  &  Smyth  for  appellee. 

Waterman,  J.  — It  is  urged  that  the  court  erred 
in  not  suetaining  defendants'  motion  to  strike  from  the 
record  the  testimony  of  one  Bealer  with  relation  to  the 
amount  other  lots  in  the  vicinity  had  sold  for. 
1  The  fa<!ts  are  that  Bealer  was  a  witness  intro- 

duced by  defendants.  After  giving  his  opinion 
as  to  the  value  of  plaintiff's  lot,  he  was  cross-examined 
as  to  the  basis  of  this  opinion, — his  knowledge  of 
values  in  the  locality.  It  was  upon  this  cross-examina- 
tion he  stated  that  he  knew  of  sales  of  other  lots, 
and  gave  the  price  paid  in  one  instance.  The  testimony 
was  admissible  for  the  purpose  for  which  it  was  offered. 
Winklemans  v.  Railira;/  Co.,  62  Iowa,  11;  Cummins  r. 
Same,  63  Iowa,  397.  If  this  evidence  had  been  offered 
as  tending  to  show  the  value  of  plaintiff's  lot,  it  would 
probably  have  been  inadmissible,  but  this  was  not  the 
case.  The  fact  was  elicited  in  an  effort  to  ascertain 
the  witness'  knowledge  of  values.  This  distinction  is 
clearly  made  in  the  last  of  the  cases  cited. 

II.  The  other  errors  assigned  are  of  such  a  char- 
acter that  they  can  best  be  considered  together.  Plain- 
tiff's lot  was  taken  by  defendants  April  25,  1896,  and 
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both  the  instructions  asked  by  appellants  and  those 
given  by  the  court  embodied  the  thought  that  the 
amount  to  be  fixed  by  the  jury  was  the  fair  market  ralue 

of  the  property  on  this  date.  This  we  regard 
2  as  the  correct  rule.    But  it  is  claimed  by  appel- 

lants  that  the  court  erred  in  permitting  wit- 
nesees  who  testified  as  to  the  value  of  the  lot  on  that 
day  to  take  into  consideration  the  prospective  location 
of  the  depot  And  it  is  said  the  instructions  given  by 
the  court  are  framed  on  the  idea  that  this  fact  might 
be  considered.  We  see  no  just  ground  for  the  complaint 
as  to  either  of  these  matter.  Many  of  the  considerations 
that  tend  to  affect  the  value  of  town  property  are 
prospective  only.  Select  a  lot  in  any  city,  find  a  witness 
competent  to  express  an  opinion  as  to  its  value,  and  ask 
him  with  relation  thereto,  and  as  to  the  basis  of  his 
judgment,  and  it  will  be  found  that  the  facts  upon 
which  his  conclusions  rest  are  anticipatory,  largely. 
The  business  district  is  growing  or  extending  towards 
it.  It  is  particularly  suitable  for  manufacturing  pur- 
poses, or  it  is  in  a  section  that  is  rapidly  improving. 
These  are  proper  matters  to  consider,  and  they  all 
relate,  in  most  part,  to  future  prospects.  It  was  right 
for  the  jury  to  consider  every  fact  that  tended  to  give 
value  to  this  property  on  the  day  it  was  taken.  And,  if 
the  fact  that  a  depot  was  likely  to  be  erected  in  its 
vicinity  had  given  it  an  added  worth  at  that  time,  it  was 
proper  to  consider  this  fact,  even  though  the  depot  was 
to  be  erected  by  the  railway  companies  that  sought  to 
take  the  property.  If  this  were  an  action  for  damages, 
brought  by  a  person  to  whom  the  owner  had  contracted 
to  sell  this  lot,  we  think  no  one  would  contend  that  the 
prospective  location  of  the  depot  should  be  excluded 
from  consideration  in  fixing  the  value  of  the  property. 
The  measure  of  its  value  on  the  date  mentioned  should 
be  the  same  for  all.     Siee.  Sanitary  Hist,  t\  Loughran 
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160  111.  362  (43  N.  E.  Bep.  359).  Our  attention  has  been 
called  to  cases  holding  that  the  poBsible  increase  of 
value  after  the  takings  because  of  the  improvement, 
cannot  be  considered  in  fixing  the  value,  and  also  to  the 
rule  that  the  general  value  of  the  property  is  the  cri- 
terion, and  not  its  value  to  the  railway  company  for 
the  special  purpose  designed.  But  we  have  seen  no 
authority  that  contravenes  the  principle  we  have  etated. 
III.  In  the  light  of  what  has  been  said,  we  shall 
consider  the  objections  made  to  the  charge  of  the  court. 
The  second  instruction  was  as  follows:  "You  are 
instructed  that  the  material  question  for  you  to 
determine  is,  what  was  the  fair  market  value  of  lot  4 
in  block  26  in  the  city  of  Oedar  Rapids,  Linn  county, 
Iowa,  when  it  was  taken  by  defendants,  to  wit,  April 

25, 1896?  [and,  in  estimating  said  value  from  all 
3  the  evidence  introduced  on  that  question,  you 

will  not  consider  or  deduct  any  benefit,  if  any  you 
find  plaintiff  has  derived,  on  account  of  any  enhanced 
value  that  has  accrued  to  plaintiff  by  reason  of  any  con- 
templated building  of  the  said  dex>ot.]  Nor  will  you  con- 
sider any  enhancement  in  value  of  the  said  lot  by  reason 
of  any  building  or  improvement  defendants  may  have 
subsequently  erected  on  the  lot;  and  consider  only  the 
fair  market  value  of  said  lot  when  taken  by  defendants, 
as  established  to  your  satisfaction  by  the  evidence.'' 
The  language  we  have  inclosed  in  brackets  is  assailed. 
It  is  said  the  jury  might  well  have  understood  that,  if 
they  were  not  to  deduct  benefits  or  future  accessions  of 
value,  they  should  add  them.  The  language  of  the  court 
is  somewhat  obscure,  as  applied  to  the  issues  in  this 
case;  but,  wha»tever  else  it  may  be  said  to  mean,  it  can- 
not, in  view  of  its  context,  be  given  the  construction 
which  apjyellant  places  upon  it  In  this  particular  par- 
agraph the  jury  is  told  expressly  that  the  measure  of 
plaintiff's  damage  is  the  fair  market  value  of  the  lot  at 
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the  time  it  was  taken^  and  that  ite  enhancement  there- 
after In  value  must  not  be  considered.  And  in  the 
fourth  paragraph  this  thought  is  emphasized  in  the  fol- 
lowing language:  "In  arriving  at  your  value  of  this 
lot^  you  should  not  return  a  verdict  baaed  upon  a  specu- 
lative value,  but  solely  at  its  reasonable  market  value 
at  the  time  it  was  taken."  We  think,  on  the  whole,  the 
charge  was  correct,  and  that  the  defendants  could  not 
have  been  prejudiced  by  the  pjirase  to  which 
4  they  except.    There  was  no  error  in  refusing  to 

,  give  the  instructions  asked  by  defendants,  for  the 
subject-matter  was  contained  in  the  charge  as  given. 
The.  evidence  as  to  the  value  of  the  lot  is  in  conflict,  but 
there  is  quite  sufficient  to  sustain  the  amount  fixed  by 
the  jury.    For  the  reasons  given  the  judgment  will  be 

AFFIRMED. 


M  A.  Illsly,  Appellant,  v.  George  L.  Grayson. 

Pleading:  action  for  rent:  Set-off.  Plaintiff  in  an  action  for  rent, 
being  unable  under  Code,  1873,  section  VJOIS,  to  join  other  mat- 
ter with  his  claim  if  he  would  effectuate  his  lien,  is  entitled  to  off- 
set claims  against  the  defendant  in  reply  to  the  latter's  counter- 
claim, under  Code,  1873,  sections  2666, 2667,  providing  that  in  such 
an  action  plaintiff  may  reply  to  the  counterclaim  by  pleading  any 
new  matter  not  inconsistent  with  petition  constituting  a  defense  to 
the  matter  alleged  in  the  answer,  and  that  any  number  of  defenses 
negative  or  affirmative  may  be  pleaded  to  a  counterclaim. 

Appeal  from  Polk  District  Court, — Hon.  T.  F.  Steven- 
son, Judge. 

Monday,  May  23,  1898. 

Action  at  law,  aided  by  an  attachment,  to  recorep 
rent  for  the  use  of  agricultural  lands.  The  defendant 
pleadied  certain)  payments,  and  a  counterclaim'  for 
work  and!  labor  done,  property  furnished,  and  other 


6S6  Illsly  v.  Grayson,  f  105  Iowa 


miscellaneous  itema  Tto  the  oounterclaim  plaiii<tiff 
pleads  a  balance  due  Mm  upon  a  note  executed 
by  defendant,  audi  a  misK!eIlaneou»  account  for 
work  and  labor  done  and  material  furnished,  including 
the  payment  of  a  note  upon  which  plaintiff  was  a  surety 
for  the  defendant;  and  plaintiff  asked  that  these  iteniA 
of  indebtedness  be  offset  against  any  indebtedness  due 
defendant  on  his  counterclaim.  The  case  was  tried  to 
a  jury,  and  the^rial  court  instructed  that  the  items  set 
up  in  plaintiff's  reply  could  not  be  used  as  an  offset  to 
claims  due  the  defendant.  The  verdict  and  judgment 
were  for  defendant,  and  plaintiff  appeals. — Reversed. 

Dowell  dk  Parrish  and  W.  A,  Spurrier  for  appel- 
lant. 

Balliett  &  Stahl  for  appellee. 

Deemeb,  G.  J. — The  correctness  of  the  instruction 
directing  the  jury  to  disregard  the  items  pleaded  in 
plaintiff's  reply  as  an  offset  to  the  defendant's  counter- 
claim m  the  sole  question  presented.  In  order  to  effectu- 
ate a  lien  for  rent,  the  landlord  must  commence  his 
action  for  rent  alone  within  one  year  from  the  time  the 
rent  accrued.  Code  1873,  section  2018.  In  such  action 
defendant  may  plead  a  counterclaim.  Code  1873,  sec- 
tion 2655.  To  such  counterclaim  plaintiff  may  reply  by 
a  general  or  specific  denial,  or  by  pleading  any  new 
matter,  not  inconsistent  with  the  petition,  constituting 
a  defense  to  the  matter  alleged  in  the  answer.  Section 
2666.  "Any  number  of  defenses,  negative  or  affirma- 
tive, are  pleadable  to  a  counterclaim."  Section  2667. 
These  are  all  the  statutes  relating  to  the  inqudry  now 
before  us;  and  it  will  be  observed  that  while  they  . 
do  not  mention  either  set-off  or  counterclaim^  in 
referring  to  the  reply,  yet  they  do  recognize  that 
defenses,    either    negative    or    affirmative,    may    be 
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pleaded,  provided  the  matter  pleaded  be  not  inconsist- 
ent with  the  petition.  Plaintiff  could  not  join  the  mat- 
ters pleaded  in  reply  with  his  action  for  rent;  for  the  stat- 
ute says  the  landlord's  lien  may  be  effected  (that  is,  en- 
forced) by  action  for  the  rent  alone  within  a  limited  time. 
Defendant  had  the  undoubted  right  to  plead  hie  counter- 
claim; but,  if  no  set-off  is  allowed  by  way  of  reply,  he 
may  thus,  after  litigation  ensues,  apply  any  unsettled 
items  of  account  to  his  obligation  for  rent,  although  he 
may  at  the  same  time  be  owing  his  landlord  a  much 
larger  sum  on  general  account  It  may  be  that  such  a 
reply  would  not  be  proper  in  a  case  where  the  items 
included  therein  could  have  been  embraced  in  the  peti- 
tion. But,  where  the  statute  expressly  inhibits  such  a 
coume,  it  certainly  must  be  true  that  plaintiff  may 
interpose  in  his  reply,  aiA  a  matter  of  defense,  any  set-off 
he  may  have  to  the  defendant's  counterclaim.  See  sec- 
tions 2666  and  2667  of  the  Code,  before  quoted.  Both 
parties  argue  the  rule  as  to  application  of  payments, 
although  appellee  contends — ^as  we  think,  mistakenly, 
however — ^that  such  rule  is  only  enforced  in  equitable 
proceedings.  The  pleadings  do  not  disclose  any  such 
issue,  and  the  evidence  is  in  conflict  as  to  there  being  a 
direction  to  apply,  or,  indeed,  any  application  of,  any  of 
the  items  of  counterclaim  to  the  rent  or  other  items  of 
account.  There  being  no  application  before  suit  was 
brought,  the  law  will  make  it  according  to  well  settled 
rules,  among  which  is  that  payments  or  credits  will  be 
applied  to  the  unsecui-ed,  rather  than  the  secured, 
account.  U.  S,  r.  Januarif,  7  Oranch,  572;  C7.  S.  v.  Kirk- 
patrick,  9  Wheat.  720;  National  Bank  of  Common- 
wealth V.  Mechanics^  Nat.  Bank,  94  U.  S.437;  Backhouse 
V.  Patton,  5  Pet  160;  Field  v.  Holland,  6  Cranch,  8. 
Although  we  do  not  regard  the  rule  as  to  application  of 
payments  controlling  on  the  question  of  pleading,  yet  a 
statement  of  the  doctrine  contended  for  by  appellee  illus- 
trates how  the  rule  would  be  thwarted,  should  we  hold 
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that,  in  an  action  of  this  kind,  plaintiff  could  not  plead 
in  reply  a  eet-oflf  to  the  defendant's  counterclaim.  The 
cases  of  Cox  v,  Jordan,  86  111.  560;  Galligan  o.  Fannan, 
9  Allen,  192;  Mortland  v,  Holton,  44  Mo.  58;  Miller  r. 
Losee,  9  How.  Prac.  356;  Turner  v.  Simpson,  12  Ind, 
413;  Blount  v.  Kick,  107  Ind.  238  (5  N.  E.  Rep.  898);  and 
Starke  c.  Dicks,  2  Ind.  App.  125  (28  N.  E.  Rep.  214)  - 
seem  to  sustain  the  right  to  plead  in  reply  a  set-oflf  to 
the  defendant's  counterclaim,  provided  there  is  no 
departure  from  the  antecedent  ground  of  complaint. 
See,  also,  Phillips  Code  Pleading,  sections  270,  273* 
There  was  no  error  in  directing  the  jury  to  disregard 
plaintiff's  claim  of  thirty-six  dollars  for  money  paid  in 
satisfaction  of  a  note  given  by  defendant  to  the  Des 
Moines  Oil  Works,  for  the  evidence  did  not  show  any 
such  state  of  facts  as  would  warrant  an  allowance  of 
this  item.  There  was  evidence  in  support  of  some  of 
the  other  items,  however,  and  the  court  erred  in  not  sub- 
mitting the  same  to  the  jury  under  proper  instructions. 
Reversed. 


117  ioo|         W.   A.   Smith,   Appellant,   v.   Joseph   Miller,   R.   I. 
m  is?!  Golden,  Temple  Hilton,  E.  Field,  Robert  Neil 

}J|)  «J5  AND  J.  S.  Sted,  Original  Defendants. 


L.  H.  NoYEs,  Intervener,  and  John  H.  Noybs,  John 
Robinson  and  Douglas  Stamper,  Defendants  and 
Appellants. 

Public   Lands.    The  act  of  congress  granting  swamp  and  overHow 
lands  to  the  state  passed  September  28, 1850,  and  accepted  by  the 
1    state  in  1858,  was  a  grant  in  prcRstnU,  and  the  act  of  General 
Assembly  1^58  vested  the  title  in  the  same  manner  in  the  respec- 
tive counties. 

Waters:    Accretions.    A  purchaser  of  public  lands  bounded  by  a 
id    river  is  not  entitled  to  the  land  added  thereto  by  a  change  In  the 
course  of  the  river  and  not  formed  by  accretion. 

Ladh,  J.,  takes  no  part. 
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Appeal  from  Harrison  District   Court. — Hon.    F.    R. 
Gaynor,  Judg6. 

Friday,  February  5,  1897. 

Action  in  equity  to  determine  and  to  quiet  the  title 
to  certain  lands  in  Harrison  county  as  between  the 
parties  to  this  action.  I>ecree  was  rendered  dismieeing 
plaintiff's  petition,  from  which  he  appeals.  Decree  was 
also  rendered  ag«unst  the  ^^fendants  John  H.  Noyes,. 
W.  A.  Robinson,  and  Douglas  Stamper,  from  which 
they  appeal. — Reversed,  The  issues  and  facts  will  suffi- 
ciently appear  in  the  opinion. 

J.  i\  Dewell  and  Charles  Mackenzie  for  appellants^ 
W.  A.  Smith,  John  H.  Noyes,  Douglas  Stamper  and 
John  Robinson. 

Jesse  T.  Davis  and  S,  H,  Cochran  for  appellees 
Joseph  Miller,  R.  L.  Golden,  Temple  H.  Hilton,  E. 
Field,  Robert  Neil  and  J.  S.  Stead. 

Given,  J. — I.  This  case  relates  to  certain  parts  of 
townships  79  and  80,  Harrison  county.  During  the 
years  1851  to  1853  the  United  States  caused  a  survey  to 
be  made  of  said  townships,  the  western  boundary  of 
which  was  fixed  by  a  meander  line  supposed  to  have 
been  along  the  east  bank  of  the  Missouri  river.  In  1858, 
there  being  consdderable  land  between  said  meander  line 
and  the  Missouri  river,  the  government  caused  the  same 
to  be  surveyed  into  lots  by  one  Davis,  who  established 
another  meander  line  west  of  the  former,  and  as  the 
west  line  of  his  survey.  There  is  now  a  considerable 
tract  of  land  west  of  ♦Davis'  meander  line  and  the 
present  channel  of  the  river.  The  lots  platted  by  Davis 
were  conveyed  to  the  county  under  the  swamp-land 
grant,  and  the  plaintiff  has  title,  through  the  county,  ta 
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lots  7,  8,  and  9,  in  section  5,  township  79,  range  80,.  and 
3  and  4  in  section  4 — ^79 — 80,  The  contentions  between 
the  plaintiff  and  the  original  defendants  are  these: 
Plaintiff  claims  that  the  land  now  lying  west  of  Davis' 
meander  line  and  the  river,  and  in  front  of  his  said  lots 
7>  8f  and  9,  is  a  part  thereof,  as  accretions  thereto.  Said 
defendants  claim  that  the  land  platted  by  Davis  was 
•  formed  by  gradual  accretion  to  the  lands  as  originally 
surveyed,  and  belongs  to  the  owners  thereof,  and  that 
therefore  the  government  had  no  legal  right  to  survey 
or  make  title  thereto,  and  that  for  that  reason 
plaintiff  has  no  valid  title  to  said  lots  7,  8,  and  9.  They 
deny  that  the  land  lying  between  Davis  meander  line 
and  the  river  was  gradually  formed,  but  allege  that  in 
1865  the  river  suddenly  changed  its  channel,  cutting 
said  land  off  from  the  Nebraska  side.  Intervener,  L.  H. 
Noyes,  is  the  owner  of  certain  lots  in  the  original  sur- 
vey, by  conveyance  without  reservation,  from  the 
United  States,  through  state  and  county,  under  the 
swamp-land  grant  His  said  lots  are  bounded  on  the 
west  by  the  meander  line  established  by  said  original 
survey,  and  he  contends  that  all  the  land  now  lying 
between  his  said  lots  and  the  river  belong  to  him  ab 
Accretions  to  said  lots,  and  that  therefore  the  govern- 
ment had  no  right  to  convey  the  same.  Pkuntiff,  as 
the  owner  of  said  lots  3  and  4,  in  section  4,  and  the 
defendants  John  H.  Noyes,  Robinson,  and  Stamper, 
<^wning  other  lots  in  said  second  survey,  deny  that  any 
of  said  land  surveyed  by  Mr.  Davis  was  formed  by  accre- 
tions. They  allege  that  the  original  survey  was  liot 
extended  to  the  river;  that  the  land  surveyed  by  Davis 
was  in  existence  at  the  time  of  the  original  survey,  and 
was  omitted  therefrom,  and,  therefore,  proper  to  be 
surveyed  and  conveyed  as  it  has  been. 

II.  There  is  no  controversy  as  to  the  law  appli- 
cable to  this  case.  It  is  not  questioned  but  that  accre- 
tioQA  belong  to  and  pass  with  the  land  upon  which  tli|^^ 
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are  oaat,  nor  is  it  questioned  but  that/  by  conveying 
land,  the  government  or  individual  conveys  all  right  to 
accretions  thereafter  attaching  to  the  land  conveyed. 
It  is  contended  on  behalf  of  appellants  that  the  general 
government  had  not  conveyed  the  lots  in  the  original 
survey,  now  owned  by  the  intervener,  prior  to  the  second 
survey  in  1858,  and  therefore  had  the  right  to  survey 
and  CQnvey  the  land  included  in  the  Davis  survey,  even 
if  it  was  formed  by  accretion  after  the  first  survey,  ft 
will  be  observed  that  all  the  lands  under  notice 
1  .  were  swamp  lands.  The  act  of  congress  grant- 
ing swamp  and  overflow  lands  to  the  states  was 
passed  September  28,  1850,  and  was  accepted  by  the 
state  in  1853.  The  courts  have  repeatedly  held  that  thife, 
was  a  grant  in  prcesenti,  and  that  the  act  of  the  general 
assembly  in  1853  vested  the  title  in  the  same  manner  in 
the  respective  counties.  See  Bai/et/  r.  (Udlanan,  87 
Iowa,  108,  and  cases  therein  cited,  and  linnrtt  r.  Brooks, 
21  Iowa,  144.  It  is  certainly  clear  that  the  general  gov- 
ernment, having  thus  parted  with  its  title,  had  no  right 
to  convey  the  lands  included  in  the  Davis  survey  if  they, 
were  formed  by  accretion.  If  that  land  was  in  existence 
at  the  time  of  the  first  survey,  there  is  no  question  but 
that  the  government  had  a  right  to  survey  and  convey 
it  as  was  done. 

Ill,  Owing  to  the  number  of  parties  to  this  action, 
and  their  various  interests  and  claims,  the  pleadings 
and  proofs  are  quite  voluminous,  yet  the  controlling 
issues  of  fact  are  these:  Was  the  land  included  in  th^ 
Davis  survey  so  formed  as  to  constitute  an  accretion  to 
the  adjoining  lands  in  the  original  survey?  Was  the 
land  now  lying  between  the  meander  line  of  the 
Davis  survey  and  the  present  channel  of  the 
river  formed  by  accretion,  or  was  it  severed^ 
from  its  former  connection  by  a  sudden  change  in 
the  course  of  the  river?  The  testimony  as  to  the  chf^r-^ 
acter  and  condition  of  these  lands,  and  the  action  of  thQ 
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titer  at  and  after  each  ot  these  surveys,  is  voluminous 
and  conflicting,  and  would  require  more  space  than 
should  be  given  to  -set  it  out  We  have  studied  it  with 
care,  and  in  the  light  of  the  respective  claims  and  able 
arguments  of  counsel.  It  was  the  duty  of  these  survey- 
ors, in  making  those  surveys,  to  have  extended  the  linci* 
to  the  river,  and,  in  the  absence  of  a  showing  to  the  con- 
trary, we  must  presume  that  they  did  so.  We  think  that 
it  is  shown  by  a  preponderance  of  the  evidence  that  the 
first  survey  was  not  extended  to  the  then  bank  of  tht? 
river,  but  was  established  with  reference  to  a  body  ot 
water  known  as  "Home  Schute."  In  times  of  high 
water  there  was  a  current  from  the  river  passing 
through  Home  Schute,  and  it  is  shown  that  the  first  sur- 
vey was  made  at  a  time  when  the  waters  were  high.  It 
seems  probable  that  Home  Schute  was  taken  for  the 
channel  of  the  river,  but,  be  that  as  it  may,  it  does 
appear  that  dry  land  lying  east  of  Home  Schute  was  not 
included  in  the  first  survey.  The  meander  line  of  that 
survey  only  extended  for  a  short  distance  along  the  east 
bank  of  Home  Schute,  and  then  bore  eastward  from  it, 
thus  omitting  said  dry  land.  The  extent  and  condition 
of  the  land,  as  to  timber  and  otherwise,  includM  in  the 
Davis  survey,  leave  but  little  room  to  doubt  that  it  was 
in  existence  substantially  in  its  present  form  when  the 
first  snrvey  was  made.  In  coming  to  this  conclusion 
we  do  not  forget  the  fact  that  unusual  changes  do  occur 
in  the  action  of  that  river,  but  we  do  not  think  it  is 
shown  that  the  large  body  of  land  surveyed  by  Mr.  Davis 
was,  or  could  have  been,  formed  by  the  gradual  process 
of  accretion  during  the  short  time  that  interveneil 
between  the  two  surveys.  It  may  be  that  some  small 
places  within  the  Davis  survey  were  formed  by  the 
action  of  the  water,  but  they  are  not  shown  to  be  of  any 
considerable  extent,  nor  are  the  claims  of  the  parties 
based  thereon.    Our  conclusion  is  that  the  land  in-chwled 
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in  the  Davis  euirey  were  in  existence  substantially  in 
their  present  form  and  condition,  at  the  time  of  the 
first  survey;  that  they  were  omitted  from  that  survey, 
and  that  the  government  had  the  legal  right  to  survey 
and  convey  the  same  as  it  did.  It  follows  that  no  part 
of  this  land  belongs  to  the  abutting  lands  within  the 
first  survey  as  accretions  thereto,  and  that  those  having 
title  to  lots  within  the  Davis  survey  are  entitled  to  hold 
the  same. 

IV.  We  now  inquire  a«.  to  the  lands  between  the 
meander  line  established  by  Mr.  Davis  and  the  present 
ehannel  of  the  river.  We  are  satisfied  that  Davis'  survey 
was  extended  to  the  then  east  bank  of  the  river,  and 
that  here  again  the  quantity  and  condition  of  the  land 
forbid  the  conclusion  that  it  was  formed  by  the  gradual 
process  of  accretion*  The  evideuce  shows  that, 
2  some  years  after  the  Davis  survey,  the  river  sud- 

denly changed  its  channel,  whereby  this  land 
was  severed  from  the.  Nebraska  shore.  Our  conclusion 
.  is  that  neither  of  these  parties  owning  land  within  the 
Davis  survey  is  entitied  to  any  part  of  this  land  as  accre- 
tions, nor  to  disturb  those  in  possession  thereof.  As 
each  party  asking  relief  bases  his  demand  solely  upon 
the  claim  of  accretions  to  his  land,  and  as  we  find  that 
neither  of  them  is  entitled  to  such  relief,  their  demands 
for  relief  should  be  dismissed,  and  the  costs  arising 
thereon  taxed  to  the  party  asking  relief.  The  decree  of 
the  district  court  is  reversed,  and  the  case  will  be 
remanded  for  decree  in  harmony  with  this  opinion. — 
Reversed. 

Ladd,  J.,  takes  no  part. 

Supplemental  Opinion. 
May  23,  1898. 

Action  to  quiet  title,  and  a  decree  from  which  the 
plaintiff  and  certain  defendants  appealed. — Reversed. 
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J,  S.  Dewell  ^ud  Charhs  MacKenzietox  ^i^^^W^xds^ 
Jesse  2\  Dart's  and  S.  H.  Cochran  for  appellee. 


Per  Curiam.  The  queetlons  of  fa<?t  in  tMs  case 
ai^  much  confused.  It  is  now  before  us  on  re-hearing, 
which  we  granted  for  a  more  careful  review  of  the  evi 
dence.  The  result  of  our  former  consideration  was  a 
practical  modification  of  the  judgment  of  the  court 
below,  reversing  the  judgment  only  as  to  the  inter- 
vener, Noyes.  The  case  has  been  re-argued  and  re-con- 
sidered; five  judges  of  this  court  having  given  the  record 
a  separate  examination,  besides  an  extended  discusiuon 
in  consultation.  This  extended  and  careful  considera- 
tion of  the  case  has  served  only  to  convince  ps  of  the 
correctness  of  our  former  conclusion.  We  regard  our 
conclusions  of  fact  as  being  in  accord  with  the  weight 
of  the  evidence,  and  the  result  seems  entirely  equitable. 
The  former  conclusion  is  adhered  to,  and  the  judgment 
as  therein  stated  will  stand  reversed. 

Ladd,  J.,  took  no  part. 


Andrew  Martin  v.  Eliza  J.  Reese,  et  a/.,  Appellants. 


Opening:  Default.  There  was  no  abuse  of  discretion  in  denying  a 
motion  to  excuse  and  set  aside  a  default  on  the  ground  that  the 
failure  of  defendants  to  enter  their  appearance  was  cause  u*  by 
2  some  accident  or  oversight"  on  part  of  their  attorney,  \vhere  the 
affidavit  failed  to  show  what  caused  the  alleged  accident  or  over* 
sight,  or  what  care  was  taken  to  avoid  such  result. 

Same.    A  defendant  who  asks  to  have  his  default  set  aside  must  plead 
1    issuably,  and  also  present  a  rea9onable  excuse  for  the  jdefanlt 
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Apj)€Ql  from  Polk  District  Co/^rf.  -Hon.  T.  F.  Steven- 
son, Judge. 

Tuesday,  May  24,  1898. 

This  is  an  a^rtion  commenced  August  14,  1895,  od 
two  promifisopy  notes  secured  by  mortgage,  and  asking 
judgiDQbent  and  decree  of  forecloeure.  September  16,. 
1895  (it  being  the  seventh  day  of  the  term),  upon  legal 
notice  given,  a  default  was  entered,  and  judgment  an<i* 
decree  given  accordingly.  Thereafter,  and  on  the 
twentieth  day  of  September,  1895,  the  defendants  filed  a 
verified  answer;  and  on  the  twenty-eighth  day  of 
October,  1895,  they  filed  a  motion,  supported  by  affi- 
davit, to  set  aside  the  default  and  decree  because  the 
same  was  erroneous,  and  because  of  facts  appearing  in 
the  affidavit  attached  to  the  motion.  Thereafter  the 
defendants  filed  an  amendment  to  their  answer,  and  the 
court  afterwards  overruled  the  motion,  and  the  defend- 
ants appealed. — Affirmed, 

Balliet  &  Stnhl  for  appellants. 

Phillips  ((:  Brennan  for  appellee. 

Granger,  J. — The  arguments  deal  largely  with  the 
caise  on  its  merits,  as  indScated  by  the  issues  made  by 
the  j>leading8.    We  fiiTst  meet  the  question  whether  the 

affidavit  excusing  the  default  is  sufficient.  In 
1  such)  a  case  the  party  asking  to  have  a  default  set 

aside  must  plead  issuabiiity,  and  also  present  a 
rea^oniaible  excuse  for  th»e  default.  Joerns  v:  La  Nicca,, 
75  Iowa,  705.    In  such  a  caise  we  do  not  interfere  with 
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the  actLou  of  the  trial  couirt  except  in  clear  ca^es  of 
abu^e of  discretion.  Rogers  v.  Cummings^  11  Iowa,  459; 
Marsh  v.  Colony,  86  Iowa,  603;  Brotcning  v.  Gosnell,  91 
lowa^  448.    The  showing  of  excuse  for  the  default  is  by 

the  followinig  affidavit:  "I,  W.  H.  McHenry,  on 
2  oath,  do  state  that  I  aan  the  attorney  for  the 

diefendants in  the  above-enifcitled  cause  of  action; 
that  I  intended!  and  attempted  to  enter  my  api>earan€e 
on  the  calendar  of  this  court  in  each  case  in  whicb  I 
was  representing  the  defendants,  so  as  to  get  the  ten 
days  allowed  for  pHeading  by  the  rules  of  this  court; 
that  by  some  oversight  I  failed  to  get  my  name  entered 
for  the  defendante  in  this  case;  that  I  made  a  list  of 
my  cases  in  which  I  was  to  enter  my  apjyearance,  and 
went  to  the  court  house,  audi  did  enter  my  appearaikee 
in  all  of  said  cases,  except  that  by  some  ac^dderet  or 
oversight  I  omitted  this  case;  that  believing  that  I  did 
enter  my  appearance  in  this  case,  and  in  compliance 
with  the  rules  of  this  court,  I  did  on  the  twentieth  day 
of  September  file  the  answer  of  the  defendants  in  this 
case,  which  is  hei'eby  referred  to,  and  made  a  part  of 
this  motion.  W.  H.  McHenry."  It  is  not  to  be  said  that 
the  aifidavit  is  such  a  conckisive  showing  of  diligence 
that  it  was  error  not  to  so  find.  It  does  not  appear  what 
caused  the  accident  or  oversight,  or  what  care  was 
taken  to  avoid  such  results.  All  that  is  said  in  the  afti- 
davit  can  be  true,  and  the  accident  or  oversight  be  the 
result  of  negligence.  Admitting  that  the  court  might 
have  found  diligence  from  the  aflSdavit,  it  does  not  fol- 
low that  it  should  have  so  found.  There  was  certainly 
no  abuse  of  discretion  in  denying  the  motion,  and  the 
judgment  mnst  stand  affirmed. 
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Thb  Co-operative  Savings  &  Loan  Association, 
Appellant,  v.  MoIntosh,  et  al.,  Defendants,  S.  E. 
Irish  and  The  Rrosauqua  Lumber  Company, 
Appellees. 

Airreed  Facts:    kstoppel  by  judgmknt.    1'he  effect  of  a  decree  fore- 
closing a  mechanic's  lien  upon  a  mortgage  is  not  waived  by  an 

1  agreed  statement  of  facts  in  an  action  inyotving  the  respective 
priorities  of  the  mechanic's  lien  and  the  mortgage,  which  after 
reciting  the  recovery  of  a  decree  states  that  the  only  question  to 
be  decided  is  as  to  the  priority  of  the  lien. 

Judgment:    collatbkal  attack:    Noliee  by  publicfUion     A  mort- 
gagee cannot  attack  a  decree  foreclosing  a  mechanic's  lien  on  the 

2  mortgaged  premises,  rendered  upon  his  default  after  publication 
of  notice  in  an  action  to  foreclose  the  mortgage,  but  his  remedy  is 
by  a  motion  for  retrial  under  Code,  1878,  section  2677. 

Appeal  from   Van  liuren  District  ('ourf. — Hon.  T.  M. 

Fee,  Judge. 

Tuesday,  May  24,  1898. 

Action  upon  a  promissory  note  and  to  foreclose  a 
mortgage  securing  it  on  a  lot  in  Keosauqua.  There 
was  a  default  of  all  defendants  «ave  Irish  and  the 
Keosauqua  Lumber  Company,  who  set  up  a  mechanic's 
lien  as  against  plaintiflf.  Upon  a  hearing  thejne  was  a 
decree,  from  which  plaintiflf  and  the  two  d'efendants 
mentioned  appeal.  Plaintiflf's  api)eal  being  first  ^t- 
fected,  it  will  be  regarded  and  styled  the  appellant- - 
Modified. 

P.  A.  }iaivyer  for  appellant. 

8.  E.  Irish  and  Sloan  &  Mitchell  for  appellee. 

Waterman,  J. — The  defendant  William  M.  Mcln- 
toah,  beijQg  the  owner  of  the  real  estate  in  question, 
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together  with  his  wife,  made  a  mortgage  thereon  to 
plaintiff,  a  corporation  organized  and  exi^ng  under 
the  laws  of  the  state  of  Sonth^  Dakota,  on  May  1,  1894. 
.  Thereafter  the  defendant  the  Keoeanqna  Lumber  €5om- 
pany  furnished  material  and  labor  to  said  MelntoiA  for 
the  ertH^tion  of  a  new  and)  ind^ependent  structure  on 
the  mortgaged  premises.  A  mechanic's  lien  wa«  duly 
filed  against  said  real  estate  by  the  lumber  compai^. 
This  lien  was  afterwards  foreclosed  by  d'egree  rendered 
in  the  district  court  of  Van  Buren  county,  November 
26, 1895.  Plaintiff  was  made  a  party  to  the  proceedings 
to  foreclose,  and  was  served  with  notice  thereof  by  pub- 
lication. Under  thi«  decree  of  foreclosure  the  lot  in 
question  was  sold  on  special  execution,  March  28, 1896,, 
to  the  defendant  S.  E.  Irish,  for  two  hundred  and  sev- 
enty-three dollars  and  eighty-eight  cents.  On  August 
24,  1896,  plaintiff  began  tMs  action  to  foreclose  its 
mortgage,  making,  among  others,  Irish  and  the  lumber 
company  parties  defendant  Among  other  allegations 
plaintiff  sets  out  the  proceedings  in  the  foreclosure  of 
the  mechanic's  lien  and  the  sale  thereunder  to  Irish^ 
and  it  avers  that  it  had  no  notice  or  knowledge  of  such 
proceedings;  that  said  mechanic's  lien  is  subject  to  its 
mortgage;  and  asks  that  the  sale  to  Irish  be  set 
aside  and  the  lien  of  its  mortgage  be  decreed  prior 
and  superior  to  any  interest  of  said  Irish  or  the  Keo- 
sauqua  Lumber  Company.  Irish  and  the  lumber  com- 
pany answered  this  petition.  They  a^ert  that  plaintiff 
was  duly  notified  by  publication  of  the  original  notice 
of  the  pendency  of  the  action  for  the  foreclosure  of  the 
mechanic's  lien,  and  they  deny  its  right  to  priority.  On 
October  2,  1896,  plaintiff  obtained  a  decree  against  all 
the  defendants  save  Irish  and  the  lumber  company,  and 

as  to  them,  the  cause  was  continued.  On  Novem- 
1  ber  23,  1896,  an  agreed  statement  of  facts  was 

filed,  reciting:    "For  the  purpose  of  final  dispo- 
sition of  the  above  entitled  case,  it  is  agreed  between 
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the^' plaintiff  and  the  Keosauqua  Lumber  Company 
aiid  S*  E.  Iri«h,  contesting  defendlante,  a®  follows.*' 
Then  fallow  the  fftcts  as  alneady  given:  (1)  As  to  plain- 
tilTft  mortgage!  (2)  As  to  defendant's  mechanic's  lien. 
(3)  A  statement  that  the  material  and  labor  were  fur- 
nished after  the  date  of  the  mortgage  and  for  the  build- 
iTig  of  a  new  house.  (4)  A  recital  as  to  the  sale  under 
foreclosure  of  mechanic's  lien.  (5)  A  statement  that 
plaintiff  was  a  nonKpesident  of  the  state  of  Iowa,  and 
was  iserved  with  notice  of  the  action  to  foreclose  the 
mechanic's  lieni  by  publication.  (6)  A  statement  that 
when  plaintiff  took  its  mortgage  the  land  was  vacant 
and  unimproved;  that  the  lumber  company  furnished 
niaterial  and  labor  for  a  new  house  which  was  erected 
thereon,  and  which  "can  be  removed  therefrom  without 
iiqury  to  the  land."  (7)  It  is  agreed  that  at  the  Sep- 
tember term  of  court  plaintiff  obtained  judgment 
against  th<e  other  defendlants,  "and  the  only  question 
to  be  decided'  as  between  the  parties  hereto  is  the  grant- 
ing or  refusing  plaintiff's  prayer  that  the  lien  on  said 
premises  may  be  decreed  to  be  paramount  and  superior 
to  the  lien  of  the  Keosauqna  Lumber  CJompany  and  said 
S.  E.  Irish,  and,  if  plaintiff's  said  mortgage  shall  be 
dficlapedl  prior  and  superior  to  the  lien  of  the  Keosauqua 
Lumber  Company  and  S.  E.  Irish  on  the  lands,  it  is  to 
be  determined!  by  the  court  whether  it  is  also  a  s.uperior 
lien  on  the  said  house  to  the  lien  of  the  Keosauqua 
Lumber  Company  and  S.  E.  Irish.  And  the  cause  is 
submitted}  to  the  court  for  final  determination  and 
decree  on  the  pleadings  and  this  agreed  statement  of 
facts."  On  December  9, 1896,  Irish  filed  an  amendment 
to  ids  answer,  aiverring  that  he  was  a  purchaser  at  said 
sheriff's  sale  in  good  faith  and  for  value.  Thereafter 
the  court  rendered  its  decree  setting  aside  as  against 
plaintiff  the  sale  to  Irish,  andi  enjoining  the  issuance  of 
a 'sheriff's  deed'  to  him.    It  g»ve:pilaintiff  a  first  lien  on 
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the  real  estate^  and  the  luiaber  eo(mp«uny  a  first  Hen  on 
the  buildiiDig;^  which  it  wb»  aujthorieed  to  remove  within 
thirty  days,  and  ordercd  executioin  to  isBue  to  the 
respective  parties  to  enforce  the  rights  so  given.  Each 
party  excepted. 

II.  The  plaintijfF  appeals  from  so  much  of  the 
decree  as  gives  the  lumber  company  a  first  lien  on  the 
building  and  a  right  to  remove  it«  Inasmuch  as 
plaintiflf'«  contention  in  thte  regard  is  involved  in  the 
next  issue  which  we  shall  conrider,  we  will  devote  no 
furthier  attenitLon*  to  it  in  this  place. 

III.  Defendaiuts  Iri^^h  and  the  lumber  company 
make  the  point  on  their  appeal  that  plaintifiE'e  only 
right,  as  against  the  judgment  in  favor  of  the  lun^>er 

company,  wa«  a  right  of  re-trial  on  motion,  under 
2  section  2877  of  the  Code  of  1873;  and  they  insLsrt 

that  their  rights  under  suich  judgment  cannot  be 
attacked  in  an  independent  action,  as  is  attempted  in 
this  case.  We  think  this  position  sound*  Indeed,  it 
does  not  appear  that  plaintiff  seriously  quesitions  it  An 
attempt,  however,  is  made  to  avoid  this  issue  by  tiie 
claim  on  the  plaintiff's  part  th*at  defendants  did  not 
plead  the  judgment  in  estoppel,  and  that,  if  they  did, 
such  plea  was  impliedly  waivedi  by  the  agreed  state- 
ment of  facts  on  which  the  case  was  submitted.  Neither 
of  these  cLuims  seems  to  us  well  founded.  The  judg- 
ment was  set  up  in  defendants'  answer,  and  also  in  the 
agreed  statement  of  facts.  The  only  support,  if  we  may 
call  it  such,  for  the  claim  of  waiver  on  plaintiff's  part, 
that  we  can  discern  in  the  record,  is  to  be  found  in  the 
seventh  paragraph  of  the  statement  of  facts,  which  we 
have  heretofore  quoted.  It  is  thought  by  plaintiff  that 
by  its  terms  this  paragraph  limits  the  trial  court  to  a 
finding  as  to  the  rights  of  the  parties  under  their  origi- 
nal liens.  We  do  not  so  construe  the  language  used, 
nor  do  we  think  su'ch  interpretation  can  reasonably  be 
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giTen  it;  certainly  not  when  its  context  i»  considered* 
In  preceding  paragraphs  the  facts  a»  to  the  judgment 
m  favor  of  the  lumber  company,  and  the  execution  sale 
under  it,  had  been  fully  set  out,  and  in  the  paragraph 
in  question  the  two  liens,  as  they  had  been  previously 
described,  are  submitted  to  the  court,  in  order  to  secure 
a  decision  as  to  their  relative  standiufj.  It  is  not  rea- 
sonable to  suppose  that  defendants'  judgment  would 
have  been  recited,  if  nothing  was  to  be  claimed  for  it. 
We  do  not  think  we  can  make  this  point  any  clearer 
than  is  done  in  our  statement  of  the  case,  where  the 
facts  are  fully  set  out.  Our  conclusion  is  that  the  judg- 
ment of  the  lumber  company  must  be  held  good,  and 
that  plaintiff  cannot  question  the  superiority  of  defend- 
ants' rights  in  a  proceeding  of  this  oharacteir.  On 
plaintiff's  appeal  the  decree  will  be  aflftrmed;  on  defend- 
ant's appeal,  so  far  as  it  adjudged  plaintiff's  lien  to  be 
superior  to  the  interest  of  defendant  Irish  in  said  real 
estate  and  enjoins  the  execution  of  a  deed  to  him,  it  will 

be  RBVERSKD. 
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Joseph  Wood,  Appellant,  v.  Z.  T.  Dunham  and  Emma  J^  f^ 

L.  Dunham. 

Salt  on  Note:    pkrsonal  jui>gmknt.    The  defense  of  a  married 
1    woman,  sued  jointly  with  her  husband  on  a  note  and  mortgage 
8    made  by  them,  that  she  signed  for  the  purpose  of  relinquishing 
her  dower  only,  is  not  sufficient  to  prevent  the  recovery  of  a  per- 
sonal judgment  against  her 

Appeal:  objections  below.  A  motion  by  plaintiff  for  a  judgment 
against  both  defendants  upon  the  referee's  finding  that  the  female 
defendant  signed  the  note  in  suit  and  the  mortgage  securing  the 
4  same  for  the  sole  purpose  of  relinquishing  her  dower  interest  is 
suflScient  to  save  for* the  purposes  of  appeal,  the  objection  that  her 
answer  averring  that  she  signed  only  for  such  purpose  but  which 
did  not  plead  fraud  or  mistake  or  ask  reformation  was  insufficient. 

8a MF.    Plaintiff  cannot  urge  for  the  first  time  on  appeal  that  the 
defendant's  answer  did  not  constitute  a  defense  whp.re  it  waa 
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treated  as  sufficient  by  both  parties  in  the  court  below  notwiib-i 
2  standing  Acts  Twenty-fifth  General  Assembly  which  provides  that 
no  pleading  shall  be  held  sufficient  on  account  of  failure  to  demur 
thereto;  and  strikes  from  Code,  1873,  section  2650,  the  provisioii 
that  if  no  objection  is  taken  to  a  pleading  it  shall  be  deemed 
waived. 

Appeal    from   Crawford  District  Court.— Koy.   S.    M. 
Elwood,  Judge. 

Tuesday,  May  24,  1898. 

Action  at  law  upon  a  promifleory  note  executed  by 
defendants,  Z.  T.  Dunham  and  Emma  L.  Dunham,  who 
are  husband  and  wife.    The  defendants^  filed  an  answer 

and  croes-petition  in  equity,  Z.  T.  Dunham  plead- 
1  ing  payment  and  an  unsettled  account  against 

the  plaintiff,  and  Emma  L.  Dunham  admitting 
the  execution  of  the  note,  and  further  pleading  that  the 
note  was  secured  by  a  mortgage  upon  real  estate,  and 
that  she  signed  both  note  and  mortgage  for  the  sole 
purpose  of  relinquiifihing  her  dower  in  the  lands  covered 
by  the  mortgage.  The  counterclaim^  was  for  expenses 
incurred  in  defending  against  plaintiff's  claim.  The 
only  affirmative  prayer  for  relief  is  a  money  judgment 
upon  the  counterclaim.  In  reply  plaintiff  denied  that 
Emma  L.  Dunham  signed  the  note  simply  to  release 
her  dower  in  the  land,  and  further  pleaded  that  she 
signed  the  same  "as  additional  secuirity,  to  gain  an 
extension  of  time."  The  cause  on  the  issues  thus  joined 
was,  on  defendants'  motion,  referred  to  a  referee  to  take 
and  report  the  testimony  and  make  a  finding  of  fact. 
The  referee  so  appointed  made  his  report,  finding  that 
no  part  of  the  note  had  been  paid,  and  that  Emma  L^r 
Dunham  signed  the  note  and  mortgage  for  the  pur- 
pose of  releasing  her  statutory  right  in  the  land.  The 
plaintiff  moved  for  judgment  against  both  defendants 
on  this  report,  but  the  motion  was  overruled,  and  tiie 
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court  entered  a  judgment  Bigainst  Z.  T.  Dunham  for  the: 
full  amount  of  the  note,  and  dismisBed  the  petition  a^ 
to  Emma  L.  Dunham.    PlaintifE  appeals. — Reversed. 

MacKenzie,  B rocket f  ((^  Dewe//  and  S,  E.  Wilmot 
for  appellant. 

M.  B.  Bail  If  and  ./.  A.  Trarer  for  appellees. 

DssMER,  C.  J. — Defendants  moved  to  transfer  the 
case  to  the  equity  side  of  the  calendar.  This  motion  was 
stubmdttedy  but  doeu  not  appear  to  have  been  passed 
upon.  The  ease  did  not  present  any  matters  of  equitable 
cognizance,  and  the  reference  was  practically  by  con- 
sent,- as  no  objection  was  made  or  exception  taken  to 
the  order. 

The  case  was  not  of  equitable  cognizance,  and  the' 
findings  of  the  referee  have  the  force  and  effect  of  the 
verdict  of  a  jury,  and,  as  no  exceptions  were  taken  to 
these  findings,  the  sole  question  for  solution  is  whether 
the  plaintiff  was  entitled  to  judgment  against  Emma  L. 
Dunham  upon  the  fact©  found  by  the  referee  when 
applied  to  the  issues  presented  by  the  pleadings. 
2  No  direct  attack  was  made  upon  the  pleadings 

filed  by  the  appellees,  and  down  to  the  time 
appellant  filed  his  motion  for  judgment  all  parties  seem 
to  have  treated  the  facts  pleaded  in  answer  as  a  good 
defense  to  appellant's  petition,  although  neither  fraud 
nor  mistake  was  pleaded  nor  reformation  asked.  The 
motion  was  based  upon  the  ground  "that  the  d<^fendants 
both  signed  the  note,  and  the  evidence  shows  that  the 
said  Mrs.  Z.  T.  Dunham  signed  the  note  for  a  good  and 
valuable  consideration;  and,  further,  because,  on  the 
whole  record,  the  said  Mrs.  Dunham  should  be  held 
liable  for  her  signature  to  the  said  note.*'  If  this  case 
had  been  tried  prior  to  the  time  chapter  96,  Acts 
Twenty-fifth  General  Assembly  took  effect,  there  would 
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be  no  doubt  of  the  eorrectnesB  of  the  decdmoo.;  for  prior 
to  that  time  it  wae  uniformly  heldi  that  if  matter  pleaded 
as  a  defense  ia  not  attacked  by  motion  or  demurrer,  and 
there  is  testimony  to  sustain  it,  it  will  defeat  the  action, 
although  it  may  not  amount  to  a  legal  defense.  Benja- 
min  i\  Viefh,  80  Iowa,  149;  Bank'  v.  Zeims,9S  Iowa,  140. 
The  case  was  tried  after  the  enactment  of  the  twenty- 
fifth  general  assembly,  which  made  a  change  in  the 
statute  under  which  these  decdsions  were  rendered.  This 
statute,  in  effect,  provides  that  no  pleading  shall  be  held 
sufficient  on  account  of  failure  to  demur  thereto;  and 
strikes  from  section  2650  of  the  Oode  of  1873  this  sen- 
tence: "If  no  objection  is  taken  to  it  [the  pleading],  it 
shall  be  deemed'  waived.^'  In  construing  this  act  of  the 
general  assembly,  we  held  in  the  case  of  Weis  v.  Morris^ 
102  Iowa,  327,  that,  notwithstanding  the  provisions  of 
the  law,  the  insufficiency  of  the  pleadings  could  not  be 
raised  for  the  first  time  in  this  court,  and  that  if  the 
parties  treated  the  matter  pleaded  as  a  good  defense  in 
the  trial  court  they  could  not  come  to  this  court  and 
insist  that   the  answer  did  not   constitute   a 

3  defense.    To  cite  authorities  for  the  proposition 
that  these  matters  pleaded  in  the  answer  of 

Emma  L.  Dunham  did  not  constitute  a  defense  is  wholly 
unnecessary.  Wehave,  then,  simply  this  question:  Was 
the  insufficiency  of  the  pleading  presented  to  the  trial 
court?  An  examination  of  the  motion  leads  us  to  the 
conclusion  that  the  question  was  property  raised.  The 
record  shows  that  appellee  Emma  L.  Dunham  signed 
the  note  with  her  husband,  that  the  note  is  unpaid,  and 
that  plaintiff  is  entitled  to  recover  although  she  signed 
the  note,  as  the  referee  found,  simply  to  release  hw 
dower  in  and  to  the  mortgaged  premases.    The 

4  motion  was  grounded  upon  the  thought  that, 
considering  the  whole  recoird  showing  these 

fkcts,  plaintiff  was  entitled'  to  recover.    Such  motion 
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would,  of  necesfflity,  present  the  queetioii  as  to  the  guift- 
ciency  of  the  defense.  The  trial  conirt  held  that  plaintAff 
was  not,  as  a  matter  of  law,  entitled  to  a  judgment 
against  the  wife,  because  of  the  matters  pleaded  in 
answer,  found  by  the  referee  to  be  established  by  the 
evidence.  In  this  we  think  there  was  error.  The  judg- 
ment is  REVERSED. 


Lydia  a.  Graham  v.  The  Town  of  Oxford,  Appellant., 

Defeetive  SidewaU[:    jury  question.    It  cannot  be  said  as  a  matter  iig  ^ 
1    of  law  that  a  town  is  not  liable  for  a  defect  in  a  sidewalk,  consist-  wT^ 

123    446 

ing  of  a  loose  plank,  because  it  contains  a  population  of  only  five  ^ 

or  six  hundred  people.  124  483 

Same.    1  he  question  whether  a  defect  in  a  sidewalk  v^  as  of  a  character  fi262Ss| 
1    sufficient  to  constitute  negligence  on  the  part  of  the  town  and    |^  ^j 
whether  the  defect  had  existed  for  such  a  length  of  time  before  an  ^    "^"^ 
accident  occasioned  thereby  that  the  defendant  should  be  charged 
with  knowledge  of  it  are  questionsf  of  fact  and  not  of  law. 

Samk.    The  jury  was  authorized  to  find  that  plaintiff  was  not  negli- 

1    gent,  where  it  appeared  that,  on  reaching  a  point  where  one  portion 

of  the  sidewalk  was  lower  than  the  other,  she  stepped  carefully  oa 

a  board  on  the  lower  portion,  which  slipped,  throwing  her  to  the 

ground,  and  that  such  accident  occurred  on  a  dark  evening,  with 

4    no  lights  near  the  defect  in  question. 

Contiibatory  Negligence:  A  person  who  knows  of  a  defect  in  a  walk 

but  that  it  can  be  passed  in  safety  by  the  exercise  of  ordinary 

care  and  is  justified  as  a  reasonably  prudent  man  in  holding  that 

belief,  is  not  guilty  of  contributory  negligence  in  attempting  to 

8  pass  over  in  an  ordinarily  careful  and  prudent  manner. 

RuLB  Applied:  An  instruction  that  if  the  fall  of  plaintiff  was  caused 
by  a  loose  plank  on  the  sidewalk  as  claimed,  then  it  would  be 
necessary  for  the  jury  to  determine  whether  defendant  was 
negligent,  and  whether  plaintiff  was  in  the  exercise  of  ordinary 
care,  was  not  erroneous  because  of  the  admitted  fact  that  plaintiff 
knew  of  such  defect  before  the  accident  and  could  have  avoided 
8  such  danger  by  going  another  way. 

Instmetions:  okdinaky  cake  defined:  An  instruction  that  there  is. 

no  absolute  test  in  determining  what  is  ordinary  care  but  it  may 

be  considered  to  be  that  degree  of  care  which  an  ordinarily  reas* 

enable  man  would  exercise  under  like  circumstances,  in  yiew  of' 

Vol.  106  la  "45 


706  Graham  v.  Town  op  Oxford.  [105  (owa 

all  tiie  facts  existiag  at  the  time,  is  not  misleading  because  of  the 
apparent  conflict  between  its  different  parts,  and  such  an  instruc- 
2  tion  states  the  law  with  substantial  accuracy. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Tuesday,  May  24,  1898. 

Action  at  law  to  recover  for  injuries  alleged  to 
have  been  caused  by  negligence  on  the  part  of  the 
defendant.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

Swing  &  Maloney  and  Remley^  Nye  &  Bemley  for 
Appellant. 

Joe  A.  Edwards  and  Baker  &  Ball  for  appellee. 

Robinson,  J.  In  the  evening  of  the  first  day  of 
April,  1894,  tne  plaintiff  fell  on  a  sidewalk  of  the 
defendant,  and  received  the  injuries  for  which  she 
seeks  to  recover.  About  ten  days  before  the  accident 
occurred  a  new  sidewalk  was  built  in  front  of  the 
premises  of  one  Mrs.  Scanlon.  That  walk  was  a  con- 
tinuation of  an  old  walk  in  front  of  the  premises  of 
•one  Windrem,  and  at  the  place  where  they  were  con- 
nected the  new  walk  was  a  few  inches  higher  than  the 
old  one,  the  difference  in  height  being  variously 
estimated  by  witnesses  at  from  two  to  eight  inches. 
The  plaintiff  claims  that  it  was  from  four  to  six 
inches,  and  that  at  the  time  of  the  accident  a  two-inch 
plank  about  six  inches  wide  and  five  feet  long  had 
been  placed  across  the  end  of  the  lower  walk,  next  to 
the  end  of  the  other,  in  such  a  manner  as 
to  make  a  low  step;  that  she  was  walking 
along  the   Scanlon    walk,    and    when    she    reached 
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the  place  in  question  she  stepped  upon  the  board 
described,  and  it  slipped  and  she  was  thereby  thrown 
to  the  ground  at  the  side  of  the  walk,  which  was  from 
two  to  three  feet  lower  than  the  walk;  and  that  her 
injuries  were  caused  in  that  manner.  There  is  much  evi- 
denceonthe  partof  the  defendant  which  tends  strongly 
to  show  that  the  board  described  by  the  plaintiff  was 
from  ten  to  twelve  inches  in  width,  that  it  was  securely 
nailed  to  the  walk,  and  that  its  surface  was  but  little 
lower  than  that  of  the  Scanlon  walk.  Some  of  the 
evidence  for  the  defendant  also  tended  to  show  that  the 
plaintiff  did  not  fall  at  the  junction  of  the  two  walks 
but  five  or  six  feet  from  it.  There  was  much  conflict 
in  the  evidence  respecting  these  matters,  and  the  find- 
ing of  the  jury  as  to  them,  for  either  party,  would  not 
have  been  unsupported  by  the  evidence. 

I.  The  appellant  arguesthat  a  town  containing  but 
fivQ  or  six  hundred  people  is  not  required  to  repair  such 
a  defect  in  its  walks  as  that  in  question,  and  that  the 

court  erred  in  giving  a  portion  of  its  charge 
1  which  required  the  jury  to  detennine  whether 

the  defect  was  of  a  character  to  constitute  neg- 
ligence on  the  part  of  the  defendant,  and  whether  it 
had  existed  for  such  a  length  of  time  that  the  defend- 
ant should  be  charged  with  knowledge  of  it  before  the 
accident  occurred.  Both  of  the  questions  thus  submit- 
ted were  of  fact,  and  not  of  law,  and  the  court  did  not 
err  in  requiring  the  jury  to  answer  them.  It  was  said 
in  Baxter  v.  City  of  Cedar  Rapids,  103  Iowa,  599,  that 
^'whether  an  obstruction  or  other  defect  in  a  walk  is 
of  a  character  to  make  the  municipality  which  per- 
mits it  to  exist  responsible  for  it  does  not  necessarily 
depend  upon  the  size  of  the  defect,  but  upon  the  effects 
which  may  reasonably  be  apprehended  from  it  upon 
persons  who  use  the  walk  in  a  proper  manner.  These 
will  vary  with  the  circumstances  of  different  cases,  and 
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whether  the  municipality  is  liable  for  a  defect  in  its 
streets  or  walks  will,  as  a  rule,  be  a  question  of  fact,. 
to  be  determined  by  the  jury  under  the  instructions  of 
the  court,  and  not  a  mere  question  of  law,  to  be  deter- 
mined by  the  court  alone."  See,  also,  Ledgerwood  r. 
City  of  Webster  City,  93  Iowa,  726;  Patterson  v.  City  of 
Council  Bluffs,  91  Iowa,  732.  It  cannot  be  said,  as  a 
matter  of  law,  that  the  defendant,  because  of  its  small 
population,  is  not  liable  for  the  defects  in  question. 

II.  The  eighth  paragraph  of  the  charge  to  the 
jury  is  as  follows  :  "  In  determining  what  is  ordinary 
care,  there  is  no  absolute  test,  but  it  may  be  consid- 
ered to  be  that  degree  of  care  which  an  ordinarily 
reasonable  man  would  exercise  under  like  circum- 
stances, in  view  of  all  the  facts  existing  at  the 

2  time."    The  appellant  complains  of  this  on  the 
ground  that  the  first  part  of  it  states  that  there 

is  no  absolute  test  of  ordinary  care,  and  that  the  last 
part  gives  an  absolute  rule  for  determining  what  it  is. 
We  think  the  conflict,  if  any,  between  the  different 
parts  of  the  paragraph  is  more  apparent  than  real. 
Taken  as  a  whole,  it  means  that  there  is  no  fixed  rule 
for  determining  what  is  ordinary  care,  applicable  to 
all  cases,  but  that  each  case  must  be  determined 
according  to  its  own  facts,  and  the  general  rule  to 
that  effect  is  stated.  The  jury  could  not  have  misun- 
derstood the  meaning  of  the  paragraph,  and  it  stated 
the  law  with  substantial  accuracy. 

III.  The  court  charged  the  jury  that  if  the  fall  of 
the  plaintiff  was  caused  by  a  loose  plank,  as  claimed, 
then  it  would  be  necessary  for  the  jury  to  determine 
whether  the  defendant  was  negligent  in  having  the 
plank  in  that  position,  and  whether  at  the  time  the 

plaintiff  fell  she  was  in  the  exercise  of  ordinary 

3  care.       The    appellant    insists  that  this  was 
erroneous,  because  the  plaintiff  admits  that  she 

knew  of  the  defect  before  the  time  of  the  accident. 
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and  the  evidence  shows  that  she  could  have  avoided 
danger  from  it  by  going  another  way.  But  it  is  not 
true  that  one  who  knows  of  a  defect  in  a  walk  is 
necessarily  guilty  of  negligence  if  he  attempt  to  pass 
over  it.  Much  depends  upon  the  character  of  the 
defect,  the  occasion  for  passing  over  it,  and  the  care 
used  in  doing  so.  If  a  person  knows  of  a  defect  in  a 
walk,  but  believes  that  it  can  be  passed  in  safety  by  the 
exercise  of  ordinary  care,  and  he  is  justified  as  a  reas- 
onably prudent  man  in  holding  that  belief,  he  is  not 
negligent  in  attempting  to  pass  over  it  in  an  ordin- 
arily careful  and  prudent  manner.  Nichols  v.  Town  of 
Laurens,  96  Iowa,  388;  Barnes  v.  Toivn  of  Marcus,  96 
Iowa,  675.  We  think  the  paragriaph  of  the  charge  in 
question  is  not  vulnerable  to  the  objection  made. 
Other  portions  of  the  charge  are  criticised,  but  we 
find  them  to  be  substantially  correct. 

IV.  The  accident  occurred  at  about  nine  o'clock  in 
a  dark  evening.  There  were  no  lights  near  the  defect 
in  question  and  the  walk  was  frosty.  The  plaintiff 
states  that  when  she  reached  the  defect  she  stepped 
down  upon  the  board  on  the  lower  part  of  the  walk  ; 
that  the  board  slipped,  and  she  was  thrown  to  the 

ground  ;  and  that  in  stepping  down  she  stepped 
4  slowly  and  carefully.     We  are  of  the  opinion 

that  the  jury  was  authorized  to  find,  from  all 
the  facts  disclosed  by  the  record,  that  the  plaintiff 
was  not  negligent.  There  is  ample  evidence  to  show 
that  the  defendant  should  be  charged  with  notice  of 
the  defect  in  time  to  have  prevented  the  accident. 
We  do  not  find  any  error  in  the  rulings  of  the  district 
court,  nor  cause  for  disturbing  its  judgment,  which  is 
therefore  affirmed. 
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Mary  Moehn,  Appellant,  v.  Martin  Moshn. 

}^  '^^         Eyidenee:    bbbuttal.    The  testimony  of  plaintiff  in  an  action  on  a 
"i(»^6  promissory  note  which  is  in  the  possession  of  the  maker,  to  the 

n32   570  effect  that  the  defendant  obtained  the  note  from  her  by  fraud 

without  paying  the  same,  is  not  admissible  in  rebuttal  of  defend- 
ant's testimony  that  he  paid  and  took  up  the  note,  where  she 
reated  her  case  in  chief  upon  evidence  that  the  note  was  trans- 
ferred to  her  by  the  original  payee,  and  that  she  never  transferred 
it'and  that  the  defendant  never  paid  it  to  her,  without  offering 
any  evidence  to  support  the  allegation  of  her  petition  that  the 
defendant  obtained  the  possession  of  the  note  by  fraud,  except 

1  as  it  may  be  inferred  from  the  statement  that  he  had  not  paid  it 
to  her.  Such  evidence  on  her  part  was  essential  to  her  recovery 
and  a  part  of  her  main  case  and  she  cannot  introduce  it  on  rebut- 

2  tal  for  the  first  time,  even  though  it  tended,  in  some  degree,  to 
rebut  defendant's  evidence. 

Dbliveky  by  iXDOtsKMEMT:    P^dunpUon.    Plaintiff  in  an  action 
upon  a  negotiable  promissory  note,  indorsed  by  the  payee,  is 

4  bound  to  show  that  it  was  delivered  to  her  by  the  payee  with  the 
intention  of  transferring  the  title,  and  she  cannot  rest  upon  the 
legal  presumption  of  delivery  arising  under  the  statute  from  the 

5  indorsement  alone,  where  the  note  is  in  possession  of  the  defend- 
ant and  it  is  denied  that  it  was  ever  delivered  to  her 

Samb:    lastructiona.    An  instruction  that  a  presumption  of  owner- 

4  ship  arises  from  possession  of  a  note  indorsed  by  payee,  and.  while 
so  possessed,  without  further  evidence,  is  not  in  conflict  with  the 
foregoing  rule  as  to  presumptions  arising  under  statute.  The 
statutory  presumption  would  govern  if  plaintiff  possessed  the 

5  note,  and  this  instruction  applies  properly  to  such  time  as  it  may 
have  been  in  her  possession 

Dkclakations  of  onk  1)E(  eased  Where  it  is  not  shown  that  the 
maker  of  a  note  was  insolvent,  declarations  of  a  deceased  payee 

1  and  indorsee  that  Wie  note  had  not  been  paid,  and  was  the 
property  of  his  wife,  made  after  he  had  parted  with  all  interest 
therein,  are  not  competent,  as  being  against  his  pecuniary  interest; 

2  and  this  is  so  notwitfistanding  that  declarant  was  still  under  a 
contingent  liability  as  indorser  of  the  note. 

Appeal  from  I)e-^  Moines  District  Court. — Hon.  James^ 
D.  Smyth,  Judge. 

Tuesday,  May  24, 1898. 
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P^^AiNTiFF  states,  as  her  cause  of  action,  in  sub- 
stance, as  follows:  That  on  August  19,  1892,  the 
defendant  executed  his  promissory  note  for  one 
thousand  five  hundred  dollars,  payable  "to  Henry 
Moehn,  Sr.,"  sixty  days  after  date  with  six  per  cent 
interest;  that  said  note  was  endorsed,  "Henry  Moehn. 
August  21,  1892,"  and  delivered  to  her;  that  it  has 
never  been  transferred  by  her;  that  it  is  still  her 
property,  and  is  due  and  unpaid;  that,  without  con- 
sideration or  payment,  and  by  fraud  and  false 
representations,  the  defendant  obtained  said  note 
from  plaintiff,  promising  and  agreeing  to  return  the 
same,  which,  upon  demand,  he  fails  and  refuses  to  do. 
Plaintiff  asks  judgment  for  the  amount  of  said  note- 
Defendant  admits  the  execution  of  the  not  \  and 
denies  every  other  allegation  in  the  petition.  He 
alleges  that  about  the  tenth  day  of  November,  1892, 
he,  without  any  knowledge  of  said  alleged  indorse- 
ment, and  in  the  presence  of  plaintiff,  paid  said  note 
in  full  to  Henry  Moehn,  Sr.,  who  then  and  there  had 
possession  of  and  surrendered  said  note  to  the  defend- 
ant, without  objection  or  claim  being  made  by  the 
plaintiff.  On  Januaiy  25,  1896,  the  jury  found  for  the 
defendant,  and  found  specially  that  Henry  Moehn  did 
not  in  August,  1892,  endorse  his  name  on  said  note, 
and  deliver  it  to  the  plaintiff;  that  she  did  not  retain 
possession  of  it  until  some  time  after  December  1,. 
1892;  and  that  it  was  delivered  to  the  defendant  in 
November,  1892.  On  the  same  day  the  court  granted 
plaintiff  thirty  days  to  file  a  motion  for  a  new  trials 
and  rendered  judgment  on  the  verdict;  on  April  6, 1896, 
the  court  overruled  plaintiff's  motion  for  a  new  trial; 
and  on  August  31,  1896,  the  plaintiff  served  and  filed  a 
notice  of  appeal. — Affirmed. 

Power,  Huston  &  Power  for  appellant, 
8,  L,  Glasgow  for  appellee. 
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Given,  J. — I.  Appellant's  motion  to  strike  appel- 
lee's additional  abstract,  and  appellee's  motion  to  dis- 
miss this  appeal,  have  been  heretofore  overruled,  and 
the  case  is  now  for  consideration  as  presented  in  the 
a^bstracts.  The  assignments  are  that  the  court  erred 
in  excluding  certain  testimony  of  the  plaintiff  and  of 
one  C.  F.  Boesch,  and  in  giving  the  fourth  and  fifth 
paragraphs  of  the  instructions.  Plaintiff,  to  sustain 
her  action,  called  her  daughter,  Anna  Hauser,  who 
testified:    That  about  August  20  or  25,  1892,  Henry 

Moehn,  Sr.,  was  at  her  mother's  home,  with  her 
1  mother,  downstairs.    That  they  called  her,  and 

that  "Mr.  Moehn  took  the  note,  and  said,  'This 
is  your  mother's,  if  she  agrees  to  marry  me.'  They 
were  married  about  a  week  later.  Mr.  Moehn  is  now 
dead."  Plaintiff  testified  in  her  own  behalf  that  in 
August,  1892,  the  note  was  delivered  to  her;  that  it 
was  indorsed  by  Henry  Moehn,  Sr.,  at  the  time  of  the 
delivery;  that  it  remained  in  her  possession  until  May, 
1893;  that  she  never  sold  or  transferred  the  note;  and 
that  Martin  Moehn  never  paid  the  note  to  her.  It  does 
not  appear  that  any  other  evidence  was  offered  in  chief 
on  behalf  of  the  plaintiff.  The  defendant  testified  in 
his  own  behalf  that  the  note  was  surrendered  to  him 
by  his  father,  Henry  Moehn,  Sr.,in  November,  1892;  that 
Mary  Moehn  was  present  at  the  time,  and  made  no 
objection  to  the  delivery  of  the  note,  and  no  claim  that 
she  owned  the  note,  or  had  any  interest  in  it;  that  he 
then, in  the  presence  of  said  persons,  marked  the  note, 
in  ink,  as  paid,  and  erased  his  name  by  pen  mark 
drawn  through  it;  and  that  the  note  was  in  his  posses- 
sion from  then  until  January,  1894,  when,  as  a  witNess 
in  another  trial,  he  produced  it,  and  gave  it  to  the 
reporter.  John  M.  Mercer,  called  by  the  defendant, 
testified:  That  about  the  last  of  March  or  the  first  of 
April,  1893,  he  went  to  Henry  Moehn's  house  to  make 
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a  collection,  and  that  Mr.  and  Mrs.  Moehn  were  both 
present.  That  Mr.  Moehn  said  he  could  not  pay  him, 
and  that  he  (Mercer')  then  asked  for  this  note,  and  that 
they  both  said  they  had  no  such  note.  That  Mary 
Moehn  said  that  she  had  no  such  note, — had  no  note 
on  Martin  Moehn;  that  Martin  did  not  owe  her  or  her 
husband  anything;  and  that  the  note  had  been  paid. 
Plaintiff  was  then  called  in  her  own  behalf  in  rebuttal; 
and  having  testified  that  she  had  this  note  during 
November  and  December,   1892,  and  that  she  gave 

it  up  in  May,  1893,  the  following  occurred: 
2  "Ques.    State  whether  or  not  in  May,  1893,  you 

had  any  conversation  with  Martin  Moehn,  the 
defendant,  in  relation  to  this  note;  and,  if  so,  state 
when  it  was,  and  what  was  said  and  done.  (Objected 
to  as  incompetent,  irrelevant,  and  immaterial;  not 
proper  rebuttal.  Objection  overruled,  and  defendant 
excepts.)  Ans.  She  claims  that  Martin  Moehn  came 
there,  and  asked  to  see  the  note, — called  her  to  the 
sitting  room.  When  she  showed  it,  took  note  out  of 
her  hands.  (Defendant  objected  to  the  answer  as 
incompetent,  irrelevant,  and  immatenal,  and  not 
rebuttal.  Objection  sustained,  and  plaintiff  excepts.)" 
(This  testimony  was  given  through  an  interpreter; 
hence  the  answers  are  given  in  the  third  person.)  We 
have  the  single  question  whether  this  answer  was 
proper  rebuttal.  Plaintiff  not  having  possession  of  the 
note  sued  upon,  and  it  being  confessedly  in  the  posses- 
sion of  the  defendant,  the  presumption  is  that  it  has 
been  paid;  and  the  burden  is  upon  the  plaintiff  to 
overcome  this  presumption  by  sustaining  the  allega-^ 
tions  of  her  petition  as  to  how  the  defendant  came 
into  the  possession  of  the  note.  So  far  as  appears,  she 
rested  her  case  in  chief  upon  evidence  that  Henry 
Moehn  said  the  note  was  hers  if  she  agreed  to  marry 
him,  and  that  they  were  married  about  a  week  later; 
that  she  kept  the  note  until  May,  1893;  that  she  never 


714  MoEHN  V.  MoBHK.  [105  Iowa 

transferred  it;  and  that  the  defendant  never  paid  it  to 
her.  She  did  not  offer  a  syllable  of  evidence  to  sup- 
port the  allegation  that  defendant  obtained  possession 
of  the  note  by  fraud,  except  as  it  mav  be  inferred  from 
the  statement  that  he  had  not  paid  the  note  to  her. 
While  her  statement  that  defendant  asked  to  see  the 
note,  and,  when  shown  it,  took  it  out  of  her  hands,  in 
May,  1893,  does  tend  to  rebut  the  defendant's  testimony 
that  he  had  taken  up  the  note  from  his  father  in 
November,  1892,  yet  it  was  so  clearly  evidence  that 
should  have  been  offered  in  chief  that  we  think  it  was 
not  proper  rebuttal.  If  there  had  been  any  evidence 
offered  in  chief  on  this  point,  we  might  say  otherwise; 
but  plaintiff  could  not  withhold  evidence  upon  this 
point,  essential  to  her  recovery,  and  present  it  for  the 
first  time  in  rebuttal,  even  though  it  did  tend  in  some 
degree  to  rebut  the  evidence  of  the  defendant.  We 
think  there  was  no  error  in  this  ruling. 

II.  The  next  assignment  of  error  presents  the 
question  whether  the  declarations* of  Henry  Moehn, 
deceased,  made  in  1894,  in  the  absence  of  the  defend- 
ant, that  the  note  had  not  been  paid,  and  that  his 

wife  was  the  owner  of  it,  were  admissible 
3  in  evidence  as^ainst  the  defendant.     Plaintiff's 

counsel  cite  section  147,  1  Greenleaf  Evidence, 
and  Mahaska  County  v.  Ingalls,  16  Iowa,  81.  In 
that  case  this  court  held  that,  to  render  such  evi- 
dence admissible,  it  must  appear  that  the  declar- 
ant was  dead,  that  the  declaration  was  at  the  time 
against  his  pecuniary  interest,  that  it  was  of  a  fact 
or  facts  of  which  he  was  immediately  and  person- 
ally cognizant,  and  that  "the  court  should,  upon 
the  circumstances  of  a  particular  case,  be  satisfied  that 
there  was  no  personal  motive  to  falsify  the  fact 
declared."  Whether  the  claim  of  the  plaintiff  or  that 
of  the  defendant  concerning  this  note  be  true,  it  cer- 
tainly appears  that  Henry  Moehn  had  parted  with  all 
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interest  in  that  note  as  payee  thereof.  It  is  insisted^ 
however,  that  he  was  liable  to  the  plaintiff  as  indorser. 
Let  this  be  conceded;  yet  we  do  not  think  that  his 
statements  that  the  note  had  not  been  paid,  and  that 
it  belonged  to  his  wife,  were  so  against  his  pecuniary 
interests  as  to  render  them  admissible  as  evidence. 
They  were  surely  in  the  interests  of  his  wife,  and 
therefore,  to  some  extent,  in  his  own  interest.  If  it 
was  shown  that  the  defendant  was  insolvent,  there 
would  be  some  reason  for  saying  that  the  declarations 
were  against  the  pecuniary  interests  of  the  deceased,, 
in  view  of  his  indorsement  of  the  note;  but  under  the 
facts,  we  think  there  is  no  such  showing  of  adverse 
pecuniary  interests,  nor  of  the  absence  of  motive  ta 
falsify  the  fact,  as  to  render  this  evidence  competent. 
III.  The  court  instructed  that,  the  execution  and 
the  indorsement  of  the  note  being  undisputed,  the 
questions  to  be  determined  were,  whether  the  note,, 
while  his  property,  was  transferred  by  Henry  Moehn^ 
Sr.,  to  the  plaintiff,  and  whether  the  defendant  made 
payment  of  the  note  to  Henry  Moehn,  Sr.,  without 
notice  of  its  transfer  to  plaintiff,  or  of  her  claim  to, 
and  interest  in,  it.  The  court  further  instructed  that,^ 
as  to  the  first  question,  the  burden  was  upon  the 
plaintiff  to  establish  by  a  preponderance  of  the  evi- 
dence that  the  note  in  suit  was  transferred  to  her  by 
Henry  Moehn,  Sr.,  while  he  was  the  owner  of 
4  it,  "with   the  intention  on   his   part  by  such 

delivery  to  transfer  the  title  of  the  said  note  to 
the  plaintiff;  and,  if  the  plaintiff  has  failed  to  so  estab- 
lish the  transfer  of  the  said  note  to  her  by  a  prepon- 
derance of  the  evidence,  your  verdict  must  be  for  the 
defendant,  without  regard  to  the  questions  arising  as 
to  the  defense  of  payment  set  up  by  the  defendant." 
Plaintiff  contends  that,  as  non-negotiable  instruments 
are  transferable  by  indorsement  thereon,  it  was  error 
to  instruct  that  the  indorsement  and  delivery,  to  pass,. 
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title,  must  have  been  with  the  intention  of  the  payee 
to  thereby  transfer  the  title  to  the  plaintiff.  It  is 
insisted  that  this  instruction  adds  to  the  statute,  that 
makes  indorsement  and  delivery  sufficient,  the  require- 
ment that  it  was  the  intention  on  the  part  of  the 
indorser,  by  delivery,  to  transfer  the  title.  If  plaintiff 
had  brought  this  action  upon  the  note  as  in  her  pos- 
session, these  contentions  would  apply;  but  the  ques- 
tion of  delivery  to  her  was  in  issue,  and  she  was  with- 
out possession  as  evidence  of  ownership.  Her  owner- 
ship was  denied.  And  under  these  circumstances,  and 
her  relation  to  the  payee,  it  was  incumbent  upon  her 
to  show  an  intention  on  the  part  of  the  payee  to 
transfer  the  title  of  the  note  to  her.  She  was  not 
suing  merely  by  virtue  of  a  legal  title,  or  as  trustee, 
but  as  absolute  owner  of  the  note.    After  stating  that 

the  burden  of  proof  as  to  the  possession  of  the 
b         note  might  be  changed,  the  court  instructed 

that  the  possession  of  this  note  would  afford  a 
presumption  of  ownership  in  the  party  in  possession, 
and  that  if  the  jury  found  that  this  note  was  indoraed 
in  blank,  and  while  so  indorsed  was  held  in  the  posses- 
sion and  under  the  control  of  the  plaintiff,  "this  fact 
would  create  a  presumption  that  she  was  the  lawful 
owner  of  the  note  while  it  was  so  held  in  her  posses- 
sion, and  would  relieve  her  from  the  necessity  of 
adducing  other  evidence  to  sustain  her  claim  of  own- 
ership at  the  time  in  question,  unless  the  presumption 
thus  arising  was  rebutted  or  overcome  by  other  evi- 
dence explaining  or  accounting  for  her  said  posses- 
sion." Plaintiff's  counsel  insist  that  this  is  in  conflict 
with  what  we  have  quoted  from  the  prior  instruction; 
but  not  so,  we  think.  What  is  said  in  this  last  instruc- 
tion as  to  presumption  arising  from  possession  is  lim- 
ited to  the  time,  if  any,  that  the  jury  might  find  the 
plaintiff  was  in  possession  of  this  note.     If  she  was 
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suing  upon  this  note  as  in  her  possession,  this  instruc- 
tion would  be  correct,  and  all  that  the  case  would  call 
for;  but  not  having  possession,  and  her  ownership 
being  disputed,  the  fourth  instruction  was  correct,  and 
the  fifth  consistent  therewith,  as  applied  to  any  posses- 
sion the  jury  might  find  that  she  previously  had.  We 
discover  no  error  prejudicial  to  appellant,  and  the  judg- 
ment of  the  district  court  is  therefore  affirmed. 


D.  W.  Hart  v.  National  Masonic  Accident  Associa- 
tion, Appellant. 

Insnrance:    contract  construed.    The  weekly  indemnity  for  loss 

of  time  and  the  indemnity  for  loss  of  a  foot  provided  in  a  certifi- 

6    cate  of  accident  insurance  may  both  be  recovered,  although  they 

result  from  the  same  accident,  if  the  total  indemnity  does  not 

exceed  the  limit  fixed  by  the  terms  of  the  contract. 

Assbssmbst:  Judgment  for  fixed  sum.  A  judgment  at  law  may  be 
rendered  for  the  tixed  amount  provided  by  a  certificate  of  acci- 
dent insurance  notwithstanding  a  provision  that  the  indemnity 
shall  not  exceed  the  amount  co  be  realized  from  one  quarterly 
assessment  from  the  members  of  the  association  at  the  date  of  the 
accident,  if  it  appears  from  other  provisions  that  such  assessment 
though  limiting  the  amount  of  the  indemnity  does  not  furnish 
4  the  sole  source  of  its  payment;  and  it  is  incumbent  upon  the 
association  to  plead  and  show  the  fact  that  an  assessment  would 
not  produce  such  amount  if  it  seeks  to  reduce  the  recovery  on  that 
ground  and  it  is  not  necessary  for  the  Insured,  in  the  first  instance, 
to  compel  the  association  to  make  an  assessment  even  though  it 
8ho^%s  that  it  has  no  funds  in  its  possession  with  which  to  pay  the 
amount  due. 

M18REPBE8KNTATION  OF  calling:  Knowledge  of  iff  surer.  A  certifl- 
Cite  in  an  accident  insurance  association  is  valid  and  will  take 
effect  according  to  its  terms  notwithstanding  that  the  insured  was 
engaged  in  a  more  hazardous  employment  than  those  included  in 
the  class  in  which  he  was  insured  where  the  certificate  was  issued 
8  with  knowledge  by  the  insurer  of  the  character  of  the  insured's 
employment,  but  with  the  understanding  that  he  was  to  change 
his  occupation,  and  the  insured  had  abandoned  the  more  danger- 
ous occupation  before  the  accident,  although  he  had  not  com* 
menced  the  new  employment. 

NonoB:    Heading.    The  sufficiency  of  the  notice  given  to  an  accident 
insoranoe  association  in  compliance  with  a  by-law  was  not  put  in 
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issue  iQ  an  action  upon  the  insurance  certificate,  tried  while  code 
1878.  section  2715,  was  in  force,  by  a  general  denial  of  the  petition 
which  averred  that  the  plaintiff  had  complied  with  all  the  condi- 
tions and  provisions  of  the  articles  and  by-laws  to  be  kept  and 
performed  by  him,  and  in  view  of  the  provision  of  that  section 
2  that  in  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  constituting  such 
performance,  but  the  party  may  state  generally  that  he  has  duly 
performed  all  the  conditions  on  his  part,  and  section  >j717,  provid- 
ing that  if  either  of  the  allegations  contemplated  in  the  three 
preceding  sections  is  controverted,  it  shall  not  be  sufficient  to  do 
so  in  terms  contradictory  of  the  allegations,  but  the  facts  relied 
on  ^hall  be  specifically  stated. 

Compromise  ami  Settlement.  The  sending  of  a  check  payable  to  a 
creditor,  to  a  bank,  with  directions  to  deliver  the  same  to  the 
creditor  and  to  obtain  his  signature  to  an  enclosed  receipt,  in 
1  response  to  a  letter  from  a  creditor  that  he  would  accept  a  check 
for  a  specified  amount  in  full  of  his  claim,  without  directions  to 
send  it  to  the  bank,  does  not  constitute  a  settlement  where  it  does 
not  appear  what  disposition  of  the  check  was  made  by  the  bank. 

Appeal:  cOxVditional  afpikmance.  When  the  jury  is  not  directed 
to  allow  interest  and  it  may  be  ascertained  from  the  verdict  that 
interest  in  a  certain  sum  is  included,  the  district  court  should  on 
motion  for  new  trial,  grant  same  unless  the  said  sum  is  remitted, 
7  and  if  this  be  not  done  this  court  may,  on  appeal,  order  an 
afiirinance  conditioned  upon  a  remittitur  of  said  sum  and  that 
if  the  sum  be  not  remitted  the  judgment  be  affirmed  ^^ith  a 
modification  reducing  the  judgment  by  a  deduction  of  said 
interest. 

Haumlkss  krkok.  Pleading,  Error  in  permitting  plaintiff  in  an 
action  on  a  policy  of  accident  insurance  to  testify  that  he  had 
5  read  the  certificate  and  the  articles  of  incorporation  and  by-laws 
of  the  association  and  had  complied  with  all  of  them  is  not 
prejudicial  where  the  averment  in  his  petition  that  he  had  com- 
plied with  all  the  conditions  precedent  was  not  sufficiently  denied 
in  the  answer. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 
rier, Judge. 

Tuesday,  May  24,  1898. 

Action  at  law  on  a  certificate  of  membership 
issued  by  the  defendant.    There  was  u  trial  by  jury 
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and  a  verdict  and  judgment  for  the  plaintiff.      The 
defendant  appeals. — Reversed, 

Clark  Varnum  for  appellant. 
Berryhill  &  Henry  for  appellee. 

Robinson,  J.  -On  the  sixteenth  day  of  August, 
1893,  the  defendant  issued  to  the  plaintiff  the  certifi- 
cate of  membership  in  suit.  It  purported  to  provide 
for  the  payment  to  the  plaintiff  of  weekly  benefits  in 
case  of  his  disability  while  it  was  in  force,  and  for  the 
loss  of  a 'foot,  and  for  other  results  of  accidents,  which 
need  not  be  mentioned.  On  the  twenty-sixth  day  of 
October,  1898,  the  plaintiff,  while  in  Chicage,  fell  in 
front  of  a  street  car.  It  passed  over  him,  cut  off  his 
left  foot,  and  seriously  injured  the  other.  He  claims 
that  he  was  continuously  disabled  by  the  accident  for 
a  period  of  forty-nine  weeks  ;  and  seeks  to  recover  one 
thousand,  two  hundred  and  twenty-five  dollars  for 
that  disability  and  two  thousand,  five  hundred  dollars 
for  the  loss  of  the  foot,  with  interest  on  both  sums 
from  the  first  day  of  October,  1894,  at  the  rate  of  six 
per  cent,  per  annum.  The  judgment  rendered  was  for 
the  sum  of  four  thousand,  three  hundred  and  forty- 
nine  dollars  and  forty-seven  cents,  besides  costs. 

I.  Soon  after  the  accident,  the  plaintiff  notified 
the  defendant  of  it,  and  filed  proofs  of  the  injuries 
received.  On  the  twenty-first  day  of  February,  1894, 
the  plaintiff  signed,  and  delivered  to  an  oflBcer  of  the 
defendant,  a  writing,  of  which  the  following  is  a  copy: 
'*  Dodge  City,  Kansas,  2-21,  '94.  To  the  Executive 
Committee  of  the  National  Masonic  Accident  Associa- 
tion— Gentlemen:  If  you  will  send  check  for  six  hun- 
dred dollars,  payable  to  my  order,  within  one  week 
from  this  date,  I  will  give  you  rec't  in  full  of  all  claim 
I  have  against  said  association.    2d.  If  the  above  is 
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not  agreeable,  I  request  that  you  waive  the  arbitra- 
tion clause  in  the  certificate  of  membership.  3d.  If 
agreement  No,  1  is  accepted,  the  association  to  not 
make  it  public  for  twelve  months.  D.  W.  Hart." 
1  On  the  twenty-sixth  day  of  the  same  month  the 

defendant  mailed  to  the  cashier  of  the  First 
National  Bank  of  Dodge  City  a  check  for  six  hundred 
dollars,  payable  to  the  plaintiff,  with  a  letter  which 
directed  the  cashier  to  deliver  the  check  to  Bart,  and 
to  obtain  his  signature  to  a  receipt  which  was  also 
inclosed.    On  the  same  day  the  defendant  mailed  a 
letter  to  the  plaintiff,  informing  him  of  what  had  been 
done,  and  requesting  him  to  oiall  at  the  bank  and 
receive  his  money.     The  defendant  pleaded  this  trans- 
action as  a  settlement,  and  complains  because  the 
court  refused  to  submit  any  question  respecting  it  to 
the  jury.     The  writing  did  not  authorize  a  delivery  of 
the  check  by  sending  it  to  a  bank;  and  the  evidence 
does  not  show  whether  the  bank  received  the  check, 
nor  what  became  of  it.    An  employe  of  the  defendant, 
who  mailed  it  and  the  letter  to  the  bank,  states  that 
she  does  not  think  the  defendant  has  the  original  let- 
ter or  receipt,  and  that  she  has  never  seen  them  since 
they  were  sent  out;  but  she  does  not  state  that  she 
would  have  seen  them  had  they  been  returned,  and 
does  not  say  that  she  has  not  seen  the  check.    The 
check  may  have  been  returned  to  the  defendant,  but, 
however  that  may  be,  it  does  not  appear  that  it  was 
I    ever    tendered    to   the    plaintiff.       The  evidence 
merely  showed  a  proposition  for  settlement,  and  an 
acceptance,  but  fails  to  show  payment.    That  was  not 
sufficient  to  constitute  a  defense  to  this  action.    See 
Bradley  v.  Falen,  78  Iowa,  126;  Hall  d.  Smith,  10  Iowa, 
45.    The  district  court  therefore  properly  withdrew 
the  question  of  settlement  from  the  consideration  of 
the  jury. 
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II.  The  certificate  was  expressly  made  subject  to 
all  the  conditions  and  provisions  of  the  articles  of 
incorporation  and  by-laws  of  the  defendant.  Section 
twenty  of  the  by-laws  provides  that  in  case  a  member 
of  the  association  shall  sustain  any  bodily  injury^ 
induced  by  external,  violent  and  accidental  means, 
suflBcient  to  entitle  him  to  any  benefits,  "a  written 
notice  must  be  given  by  the  member  to  the  secretary 
of  the  association,  at  Des  Moines,  Iowa,  within  ten 
days  after  the  time  when  the  injury  was  received,, 
which  notice  must  contain  full  particulars  of  the- 
injury,  the  time,  place  and  circumstances  under  which ^ 
it  occurred,  and  the  full  name,  address  and  occupation! 
of  the  member.  Such  notice  must  be  signed  by  the' 
member.  No  benefits  can  accrue  or  be  paid  because' 
of  any  accident  or  injury  unless  the  notice  of  injury, 
above  specified  has  been  given  within  the  time,. 
2  and  by  the  person,  above  specified."  The^ 
defendant  contends  that  the  notice  required  by 
that  section  was  not  given  until  the  eighth  day  of 
November,  1893,  or  more  than  ten  days  after  the  injury 
in  question  was  received ;  and  that  it  appears  that  the 
formal  notice,  on  a  blank  furnished  by  the  defendant, 
was  not  filled  out  and  returned  to  the  latter  until  the 
date  last  specified.  The  defendant  had  the  right  to 
insist  upon  the  notice  required  by  its  by-laws. 
Simons  v.  Association,  102  Iowa,  267.  On  the  second 
day  of  November,  1893,  the  defendant  wrote  to  the 
plaintiff,  stating,  ^'We  are  in  receipt  of  your  favor,, 
dated  the  31st  ult.,  stating  that  you  have  met  with  an 
accident."  This  statement  contains  the  only  evidence 
of  the  contents  of  the  letter  of  the  plaintiff,  to  which 
it  was  an  answer,  which  has  been  called  to  our  atten- 
tion. It  does  not  show  that  the  letter  contained  the 
information  required  by  the  by-laws.  It  is  said  by 
the  plaintiff  that  the  suflBciency  of  the  notice  was  not 
queistioned  by  the  pleadings.    The  burden  was  on  the.- 
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plaintiff,  in  order  to  recover,  to  show  the  facts  which 
constitute  a  complete  cause  of  action.    To  show  an 
accident    and  resulting  injuries    was    not  sufficient. 
The  contract  between  the  parties  provided  that  "no 
l)enefits  can  accrue  or  be  paid"   until  the  required 
notice  should  be  given.     But  section  2715  of  the  Code 
of  1873,  which  was  in  force  when  this  action  was  tried 
in  the  district  court,  provided  that,  *'in  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it 
is  not  necessary  to  state  the  facts  constituting  such 
performance,  but  the  party  may  state,  generally,  that 
he  duly  performed   all  the  conditions  on  his  part." 
Section  2717  provides  that,  "if  either  of  the  allegations 
contemplated    in    the    three    preceding   sections   is 
controverted,  it  shall   not  be  sufficient  to   do  so  in 
terms  contradictory  of  the  allegation,  but  the  facts 
relied  on  shall  be  specifically  stated."    The  plaintiff 
alleged  in  his  petition  that  he  had  "complied  with  all 
the    conditions    and    provisions    of    the    articles    of 
incorporation  and  by-laws  of  said  association  on  his 
part  to  be  kept  and  performed,  and  that  by  the  terms 
of  said  certificate   he  is  entitled  to  the  sum  of  two 
thousand  five  hundred  dollars  for  the  loss  of  his  said 
foot,  and  the  further  sum  of  one  thousand  two  hun- 
dred and  twenty-five  dollars,  being  the  sum  of  twenty- 
five  dollars  per  week  for  a  period  of  forty-nine  weeks, 
during  which  time  he  has  been  continuously  disabled." 
The  certificate  provides  that  the  member  is  entitled  to 
the  benefits  appertaining  to  the  class  to  which  he 
belongs,  subject  to  the  conditions  and  provisions  of 
the  articles  of  incorporation  and  by-laws.    The  aver- 
ment of   the  petition  which  we  have  set  out  was  a 
general  statement  to  the  effect  that  the  plaintiff  had 
performed  all  the  conditions  of  the  contract  on  his 
part,  and  was  sufficient,  under  section  2715.     The 
answer  of  the  defendant  contained  a  general  denial, 
4)utthe  facts  relied  upon  to  show  that  due  notice  had 
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not  been  given  were  not  stated,  and  therefore  the 
suflBciency  of  the  notice  was  not  in  issue.  See  Brock  v.  * 
Insurance  Co.,  96  Iowa,  39;  Clark  v.  Riddle  101  Iowa  270. 
III.  The  certificate  states  that  the  occupation  of 
the  plaintiff  was  that  of  a  coal  merchant,  and  that  he 
was  a  member  of  class  one  of  the  association.  By  the 
terms  of  the  certificate,  members  of  that  class  might 
become  entitled  to  weekly  benefits  of  twenty-five  dol- 
lars, and  to  two  thousand  five  hundred  dollars  for  the 

loss  of  a  foot.  The  evidence  shows,  and  the 
3  plaintiff  admits,  that  when  he  applied  for  the 

certificate,  and  when  it  was  issued  to  him,  he 
was  conductor  of  a  railway  train.  Members  of  that 
occupation  belong  to  class  five  of  the  association,  and 
could  not  become  entitled  to  weekly  benefits  of  more 
than  ten  dollars,  nor  to  more  than  six  hundred  and 
twenty-five  dollars  for  the  loss  of  a  foot.  The  plaintiff 
claims  that,  when  he  made  his  application  for  the  cer- 
tificate in  suit,  he  informed  the  defendant  that  he  was 
a  railway  conductor,  but  that  he  intended  to  leave  the 
service  of  the  railway  company  about  the  first  day  of 
the  next  September,  to  commence  dealing  in  coal,  and 
that  he  wished  the  certificate  dated  September  1 ;  that 
he  intended  to  change  his  occupation  as  stated,  but 
was  unexpectedly  obliged  to  continue  in  the  service  of 
the  company  until  about  October  1st,  at  which  time  he 
stopped  working  for  it,  and  took  a  leave  of  absence  for 
forty-five  days,  but  with  the  intention  of  not  resuming 
that  work.  He  was  not  employed  as  a  conductor 
when  the  accident  in  question  occurred.  It  is  only 
necessary  to  say  with  respect  to  this  branch  of  the  case 
thSit,  if  the  claims  of  the  plaintiff  which  we  have 
referred  to  are  well  founded,  the  fact  that  the  plaintiff 
was  not  a  coal  merchant  when  the  certificate  was  issued 
did  not  render  it  void.  If  it  was  issued  with  knowl- 
edge on  the  part  of  the  defendant  of  the  fact  that  the 
plaintiff  was  then  a  railway  conductor,  but  with  the 
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understanding  that  he  was  to  change  his  occapation 
to  that  of  a  coal  merchant,  it  would  take  effect  accord- 
ing to  its  terms,  and  was  valid. 

IV.  It  is  insisted  that  the  liability  of  the  defend- 
ant, if  there  be  any,  is  to  make  and  pay  over  the  pro- 
ceeds of  an  assessment,  or  so  much  thereof  as  is  neces- 
sary to  pay  the  amount  to  which  the  plaintiff  shows 
himself  to  be  entitled.    One  of  the  conditions  upon 

which  the  certificate  was  issued  is  stated  as 
4        follows:    "This  association  does  not  agree  to 

pay  to  any  certificate  holder  or  beneficiary,  in 
any  case,  either  by  way  of  indemnity  or  benefit,  a 
greater  sum  than  is  realized  by  said  association  from 
one  quarterly  payment  of  two  dollars  made  and  col- 
lected from  those  who  were  members  at  the  date  of 
the  accident."  A  similar  limitation  is  contained  in 
article  9  of  the  articles  of  incorporation  of  the  defend- 
ant. Article  8  of  those  articles  provides  for  the  payment 
by  each  member  of  the  association  of  quarterly  dues  of 
one  dollar, and  of  assessments  for  the  payment  of  ben- 
efits to  be  made  in  sums  of  two  dollars  each.  It  also  pro- 
vides that:  "Satisfactory  proof  of  death  or  injury  by  acci- 
dent to  any  member  of  the  association  in  good  standing 
having  been  received  by  the  secretary,  should  there  not 
be  a  suflBcient  amount  of  funds  in  the  treasury,  or  pro- 
vision made  therefor,  to  pay  the  claim,  an  assessment 
of  two  dollai-8  shall  be  made  on  each  member.  Should 
the  amount  received  from  such  assessment  be  greater 
than  that  required  to  pay  all  adjusted  claims,  the  sur- 
plus shall  be  held  and  used  in  payment  of  future 
claims."  It  is  also  provided  that,  if  the  quarterly  dues 
shall  produce  more  revenue  than  is  required  to  prop- 
erly conduct  the  business  of  the  association,  the  excess 
shall  be  applied  to  the  payment  of  claims.  It  thus 
appears  that  a  claim  is  not  necessarily  to  be  paid  from 
the  proceeds  of  an  assessment  made  for  that  especial 
purpose.    The  certificate  provides  for  the  payment  of 
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fixed  sums,  not  to  exceed  in  amount  the  sum  which 
would  be  realized  from  one  quarterly  assessment  of 
two  dollars  collected  from  those  who  were  members 
of  the  association  at  the  date  of  the  accident.  But, 
although  that  fixes  the  maximum  amount  of  recovery 
on  a  claim,  it  does  not,  under  the  various  provisions 
we  have  considered,  fix  the  source  from  which  a  claim 
shsAl  be  paid.  The  contract  differs  in  that  respect 
from  those  considered  in  Eainsbarger  v.  Association, 
72  Iowa,  191,  and  Bailet/  i\  Association,  71  Iowa,  689. 
The  cases  of  Neskern  v.  Association,  30  Minn.  406, 
{15  N.  W.  Rep.,  683),  Metropolitan  Safety  Fund  Acci- 
dent Association  v.  WindoveVy  137  111.  Sup.  415,  {27  N. 
E.  Rep.,  538),  and  Society  v.  McKay,  140  (Ind.  Sup.) 
415,  (40  N.  E.  Rep.,  910),  are  more  nearly  in  point. 
We  are  of  the  opinion  that  the  certificate  in 
suit  is  a  contract  for  the  payment  of  fixed  sums  of 
money  upon  the  happening  of  special  contingencies, 
but  subject  to  the  limitation  that  the  liability  of  the 
defendant  shall  not  exceed  the  sum  which  could  be 
realized  from  one  quarterly  payment  made  by  persons 
who  were  members  of  the  association  at  the  time  of 
the  accident;  that  it  must  be  presumed, in  the  absence 
of  a  showing  to  the  contrary,  that  the  sum  which 
would  be  realized  from  such  payment  would  be  suflB- 
cient  to  pay  the  sums  for  which  the  certificate  pro- 
vides; and  that,  if  it  would  not  be  sufficient,  it  is  nec- 
essary for  the  defendant,  in  order  to  reduce  the  amount 
of  the  plaintiff's  recovery,  to  plead  and  show  the  fact. 
It  is  not  necessary,  in  the  first  instance,  to  compel  the 
defendant  to  make  an  assessment,even  though  it  show 
that  it  has  not  in  its  possession  funds  with  which  to 
pay  the  amount  due;  but  an  action  at  law  may  be 
maintained  to  obtain  judgment  for  the  amount  shown 
to' be  due,  and  a  recovery  for  that  amount  be  had, 
unless  it  be  reduced  by  a  showing  on  the  part  of  the 
defendant  that  it  would  exceed  the  amount  which  an 
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assessment  of  two  dollars  made  upon  persons  who 
were  its  members  at  the  time  of  the  accident  would 
produce.  The  defendant  did  not  plead  or  prove  any 
fact  which  would  have  reduced  the  amount  for  the 
payment  of  which  the  certificate,  on  its  face,  provides. 

V.  The  defendant  complains  of  rulings  on  the 
admission  of  evidence.  The  plaintiff  was  permitted 
to  testify  that  he  had  read  every  word  in  the  certifi- 

cate  and  the  articles  of  incorporation  and  by- 

5  laws  of  the  defendant,  and  that  he  had  com- 
plied with  all  of  them.  We  think  this  testimony 

was  erroneously  admitted,  as  stating  the  conclusion 
or  opinion  of  the  witness;  but  as  it  tended  to  prove 
what  was  alleged  in  the  petition,  and  was  not  suflSci- 
ently  denied  in  the  answer,  the  admission  was  without 
prejudice.  We  think  that  objections  made  by  the 
defendant  to  other  evidence  which  was  introduced 
were  well  founded,  but  it  related  to  unimportant  or 
undisputed  matters,  and  prejudice  could  not  have 
resulted  from  it. 

VI.  The  appellant  contends  that,  if  the  plaintiff 
is  entitled  to  recover  for  the  loss  of  his  foot,  he  is  not 
also  entitled  to  recover  for  weekly  benefits.  The  cer- 
tificate provides,  in  terms,  for  the  payment  of  weekly 

benefits  and  for  the  loss  of  a  foot  in  certain 

6  contingencies.     We  do  not  find  anything  in  the 
certificate,  or  in  the  articles  of  incorporation  or 

by-laws,  which  justifies  the  conclusion  that  a  member 
might  not  recover  for  the  loss  of  a  foot  and  for  the 
loss  of  time  caused  by  the  same  injury.  The  disability 
for  which  weekly  benefits  are  allowed  is  that  which 
disables  a  member,  and  prevents  him  "from  attending^ 
to  any  and  every  part  of  his  business."  The  limitation 
on  the  amount  of  recovery,  aside  from  that  which 
results  from  the  insuflBciency  of  an  assessment  to  yield 
the  sum  fixed  by  the  certificate,  is  stated  in  a  by-law 
as  follows:   "Provided,  however, that  the  total  amount 
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to  be  paid  by  the  association  in  any  one  year,  or  for 
any  one  accidental  injury,  shall  not  exceed  the  mort- 
uary beneKt  of  the  class  to  which  the  member  belongs^ 
or  in  which  he  should  be  classed,  because  of  his  occu- 
pation, act,  or  em  ployment,  when  inj  ured."  The  mort- 
uary  benefit  which  accrues  on  account  of  the  death  of 
a  member  of  the  first  class  is  five  thousand  dollars; 
and  on  account  of  the  death  of  a  member  of  the  fifth 
class,  one  thousand  two  hundred  and  fifty  dollars.. 
Although  the  limitation  quoted  is  not  invoked  in  this 
case,  it  tends  to  refute  the  claim  of  the  appellant  that 
a  recovery  cannot  be  had  for  the  loss  of  a  foot,  and 
also  for  the  disability  which  resulted  from  it. 

VII.  The  charge  of  the  court  authorized  the  jury^ 
upon  the  finding  of  certain  facts,  to  allow  the  plaintiff 
two  thousand  five  hundred  dollars  for  the  loss  of  his^ 
foot,  and  twenty-five  dollars  per  week  for  each  week 
he  was  wholly  and  continuously  disabled,  not  to  exceed 
a  total  of  fifty-two  weeks;  but  the  jury  was  not  directed 
to  allow  anything  for  interest.  The  verdict  returned 
was  for  the  sum  of  four  thousand  three  hundred  and 
forty-nine  dollars  and  forty-seven  cents.  The 
7  evidence  shows,  without  conflict  that  the  plain- 

tiff was  continuously  disabled  for  more  than 
fifty-two  weeks.  Theretore  it  is  evident  that  the  ver- 
dict included  two  thousand  five  hundred  dollars  for  the 
loss  of  the  foot,  and  one  thousand  three  hundred  dol- 
lars for  continuous  disability,  and  that  the  remainder 
of  the  verdict,  or  five  hundred  and  forty-nine  dollars 
and  forty-seven  cents,  was  for  interest,  and  under  the 
charge  of  the  court,  unauthorized.  Attention  was 
called  to  this  error  by  the  motion  for  a  new  trial,  but 
it  was  not  corrected,  and  judgment  was  rendered  on 
the  verdict.  In  that  the  court  erred.  It  should  have 
granted  a  new  trial  unless  the  plaintiff  had  consented 
to  remit  the  sum  stated.  We  conclude  that  for  its 
failure  to  do  so  its  judgment  must  be  reversed,  unless- 
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the  plaintiff  shall,  within  thirty  days  from  the  filing 
of  this  opinion,  file  in  this  court  an  election  to  remit  the 
sum  of  five  hundred  and  forty-nine  dollars  and  forty- 
seven  cents,  with  interest  thereon  at  six  per  cent  per 
annum  from  the  twenty-sixth  day  ot  October,  1896.  If 
such  an  election  is  filed  within  the  time  stated,  the  judg- 
ment of  the  district  court  will  be  modified  and 
afiirmed;  but,  if  it  be  not  so  filed,  the  judgment  will 
stand  reversed. 

VIII.  The  appellant  complains  of  various  portions 
of  the  charge  given,  and  of  the  refusal  of  the  court  to 
^ve  certain  instructions  asked,  and  of  other  rulings; 
but  we  do  not  find  prejudical  error  in  any  of  the  rul- 
ings thus  questioned.  The  controlling  questions  are 
disposed  of  by  what  we  have  said. — Reversed. 


llOBERT    P.  FOSS  V.  AlMIRA  CoBLER  AND   GeORGB    PaUP, 

Administrator,  Appellants. 


Attorneys:    lien.     An  attorney  s  lien  upon  moneys  and  papers  for 
his  services  is  purely  possessory,  and  cannot  be  actively  enforced, 
B    but  is  a  mere  right  to  retain  the  papers  until  settlement  and  pay- 
ment of  what  is  justly  due  him. 

Employmknt  by  heir:  Parties.  An  attorney  employed  by  the  sole 
heir  of  an  intestate  to  protect  her  interest  in  the  estate  has  no  lien 
S  by  virtue  of  Code,  section  821,  for  services  rendered  to  her.  upon 
funds  in  his  hands  belonging  to  the  estate,  as  the  administrator  and 
not  the  heir  has  the  right  to  the  possession  of  the  fund,  and  because 
a  lien  may  be  had  upon  funds  of  the  estate  for  services  rendered 
4  the  administrator.  And,  hence,  the  administrator  is  not  a  proper 
party  to  a  suit  against  the  heir  for  services  in  protecting  her 
interests  in  the  estate,  in  which  a  lien  is  sought  on  such  fund. 

Equitable  Assignment.  An  equitable  assignment  tu  lolo  or  pro 
la'iio  of  a  fund  in  ^the  hands  of  an  attorney,  belonging  to  the 
estate  is  not  effected  by  a  letter  from  the  sole  heir  directing  him 
1  to  protect  her  interest  in  the  estate  and  pay  himself  out  of  tht 
money  in  his  hands.  It  amounts  to  no  more  than  an  agreement 
that  the  attorney  shall  be  paid  out  of  the  funds  in  his  hands. 
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Oluiiige  of  Place  of  Trial:  waivbk  Defendant  does  not  waive  the 
overruling  of  a  motion  to  change  the  venue  to  the  county  of  her 
residence  by  answering  the  petition. 

Appeal  from  Shelby  District  Cow/7.     Hon.  W.  I.  Smith, 

Judge. 

Tuesday,  May  24,  1898. 

Jasper  Robertson  left  in  the  keeping  of  plaintiff 
certain  notes  and  accounts.  He  was  murdered  in 
1889,  and  George  Paup  appointed  administrator  of  his 
estate.  The  defendant  Almira  Cobler  is  his  mother 
and  sole  heir.  In  1890  she  employed  the  plaintiff  to 
resist  an  application  for  the  appointment  of  one  Lara- 
way  as  administrator,  and  to  protect  her  interests  in 
general.  The  plaintiff  asks  to  be  allowed  five  hundred 
dollars  for  his  services,  and  that  this  be  established  as 
a  lien  against  the  property  in  his  hands  at  the  time  of 
his  employment.  Decree  was  entered  substantially  as 
prayed,  and  the  defendants  appeal. — Reversed. 

Thos.  H.  Smith  and  Wm.  McNett  for  appellants. 

D.  0.  Stuart  for  appellee. 

Ladd,  J. — Before  Jasper  Robertson  left  Harlan,  in 
1889,  he  deposited  with  the  plaintiff  for  safe-keeping 
certain  notes,  amounting  in  value  to  six  hundred  and 
eighty-six  dollars,  and  never  returned.  Subsequently, 
in  1891,  his  body  was  found,  and  J.  K.  Cumberland 
convicted  of  having  murdered  him.  See  State  v.  Cum- 
berlandy  90  Iowa,  525.  After  some  correspondence, 
Mrs.  Cobbler,  the  mother  and  sole  "heir  of  Jasper, 
wrote  the  plaintiff  a  letter,  the  material  part  of 
1  which  is  as  follows:  "Now,  Mr.  Foss,  I  want 

you  to  take  the  case  in  your  own  hands,  and  do 
the  best  you  can  for  me,  and  pay  yourself  out  of  the 
money  you  have  in  your  own  hands.    If  the  money 


TSC  T088  T.  CkmLiR,  «r  <^  fMS  Imhi 

you  have  got  in  yours  caa't  be  used  to  pay  expenses, 
the  case  will  have  to  be  dropped;  but  I  want  you  to  do 
the  best  you  can  for  me,  and,  if  anyone  undertakes  to 
take  the  advantage  of  us,  I  want  you  to  prevent  them 
from  so  doing,  if  you  possibly  can,  for  there  is  not  any 
one  that  has  a  just  right  to  anything  you  have  got  in 
your  hands,  except  myself  and  my  half-brother,  John 
Robertson,  in  Wyoming.  Please  do  write  to  me,  and 
give  me  all  the  information  you  can  concerning  our 
business  at  Harlan,  for  I  feel  very  anxious  and  dis- 
tressed over  the  matter."  On  the  strength  of  this  let- 
ter, the  plaintiff  successfully  resisted  the  application 
to  have  one  Laraway  appointed  administrator  of 
Jasper's  estate,  and,  as  incident  to  his  employment 
found  it  necessary  to  pursue  and  bring  his  slayer  to 
justice.  For  the  services  so  rendered,  he  asks  that  a 
lien  be  established  on  the  fuud  in  the  hands  of  the 
administrator  derived  from  the  notes  referred  to,  and 
that  the  administrator  be  directed  to  pay  him  there- 
from. 

With  this  preliminary  statement,  we  may  now 
consider  the  motion  filed  by  each  party  to  strike  from 
the  petition  the  averments  relating  to  the  adminis- 
ter. It  is  quite  evident  that,  unless  the  plaintiff 
acquired  some  lien  on  the  funds  in  his  hands,  these 
motions  should  have  been  sustained;  for,  without  the 
lien,  his  action  is  purely  personal  against  Mrs.  Cobler, 
with  which  neither  the  administrator  nor 
2  the  estate    is    concerned.     If   he  acquired   a 

lien,  however,  the  administnitor  is  a  necessary 
party,  as  he  hag  the  property  sought  to  be  charged, 
and  to  him,  rather  than  to  Mrs.  Cobler,  the  orders  of 
the  court  must  be  directed.  If  a  lien  exists,  it  must 
be  by  virtue  of  an  equitable  assignment  or  of  the  gen- 
eral employment  as  attorney.  The  doctrine  of  an 
equitable  assignment  is  thus  stated  by  Mr.  Pomeroy: 
"In  order  that  the  doctrine  may  apply,  and  that  there 
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may  be  an  equitable  assignment  creating  an  equita- 
ble property,  there  must  be  a  specified  fund,  sum  of 
money,  or  debt  actually  existing,  or  to  become  so  in 
futuro,  upon  which  the  assignment  may  operate;  and 
the  agreement,  direction  for  payment,  or  order,  must 
be,  in  effect,  an  assignment  of  that  fund,  or  some  defi- 
nite portion  of  it.  The  sure  criterion  is  whether  the 
order  or  direction  to  the  drawee,  if  assented  to  by 
him,  would  create  an  absolute  personal  indebtedness, 
payable  by  him  at  all  events,  or  whether  it  creates  an 
obligation  only  to  make  payment  out  of  the  particu- 
lar designated  fund.  The  agreement,  direction  or 
order  being  treated  in  equity  as  an  assignment,  it  is 
not  necessary  that  the  entire  fund  or  debt  should  be 
assigned.  The  same  doctrine  applies  to  an  equitable 
assignment  of  any  definite  part  of  a  particular  fund." 
8  Pomeroy  Equity  Jurisprudence,  section  1280.  To  the 
same  effect,  but  more  explicit  as  applied  to  the  case 
before  us,  is  this  language  from  Christmas  v.  GaineSy 
14  Wall.,  69:  "An  agreement  to  pay  out  of  a  particular 
fund,  however  clear  its  terms,  is  not  an  equitable 
assignment.  A  covenant  in  the  most  solemn  form  has 
no  greater  effect.  The  phraseology  employed  is  not 
material,  provided  the  intent  to  transfer  is  manifest. 
Such  an  intent  and  its  execution  are  indispensable. 
The  assignor  must  not  retain  any  control  over  the 
fund,-— any  authority  to  collect  or  any  power  of  revo- 
cation. If  he  does,  it  is  fatal  to  the  claims  of  the 
assignee.  The  transfer  must  be  of  such  a  character 
that  the  fundholder  can  safely  pay,  and  is  compellable 
to  do  so,  though  forbidden  by  the  assignor."  See, 
also,  Harris  County  v.  Campbell,  68  Tex.  Sup.  22,  2 
Am.  St.  Rep.,  467,  and  extended  note  (s.  c.  3  S.  W. 
Rep.,  243);  Field  v.  Mayor,  etc.,  57  Am.  Dec.  434,  and 
note;  Stott  v.  Franey/20  Or.  410,  26  Pac.  Rep.,  271; 
H/cWilliams  v.  Webb,  32  Iowa,  577.  The  letter  in  this 
case  does  not  constitute  an  assignment  or  transfer  of 
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any  sum  pro  tanto,  but  amounts  to  -an  agreement  only 
that  Foss  shall  be  paid  out  of  moneys  on  hand.  With 
the  most  favorable  construction  possible,  it  does  not 
<5ome  within  the  recognized  definitions  of  an  equitable 
assignment.     See,  Trist  v.  Child,  21  Wall.  441. 

II.  Did  the  plaintiff  acquire  a  lien  by  virtue  of  his 
general  employment  and  the  services  rendered  there- 
under as  an  attorney?  The  lien  to  which  an  attorney 
is  entitled  is  fixed  by  section  321  of  the  Code.  This  is 
a  substantial  enactment  of  the  common  law  with  the 
requirement  concerning  notice  added.  Jennings  v. 
Bacon,  84  Iowa,  403.  The  lien  attaches  to  any  papers 
and  money  belonging  to  the  client  which  have  come 
into  his  hands  in  the  course  of  his  professional  employ- 
ment. Whether  an  arrangement  to  compensate  an 
attorney  out  of  the  judgment  obtained  operates  as  an 
equitable  assignment  to  the  extent  of  the  amount  due 
him  is  not  pertinent  to  this  inquiry.  But  see  Ward  v. 
Sherbondy,  96  Iowa,  477;  Andrews  v,  Morse,  31  Am.  Dec. 
752;  Weeks  i\  Wayne  Circuit  Judges,  73  Mich.  256;  (41 
N.  W.  Rep.  269).  The  obstacles  to  the  lien  in  this  case 
^eem  insurmountable.  While  the  title  to  the  papers 
of  Jasper  vested  in  Mrs.  Cobler  upon  his  death,  Christie 
V,  Railroad  Co.,  104  Iowa,  707,  it  was  subject  to  admin- 
istration, and  only  through  distribution  or  the  expira- 
tion of  the  statute  of  limitations  <!ould  her  interest 
therein  be  definitely  ascertained.  Phinny  v.  Warren, 
52  Iowa,  332.  She  could  not  maintain  an  action  for 
or  on  the  notes,  nor  could  she  make  any  binding  con- 
tract concerning  the  amount  to  be  collected 
3  thereon.  The  legal  representative  has  the  right 
of  possession  of  all  personal  property  owned  by 
the  deceased,  and  this  cannot  be  limited  by  contracts 
of  or  liens  created  by  the  heirs,  nor  can  he  be  required 
oy  the  heirs  to  satisfy  the  debts  of  the  decedent  out  of 
one  portion  of  the  personal  estate  rather  than  another. 
As  the  heir  has  neither  the  right  of  possession  of  the 
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papers  and  money  of  the  deceased,  nor  an  ascertained 
and  certain  interest  therein,  he  cannot  confer  upon  an 
attorney,  by  employment,  a  lien  which  is  possessory 
in  character.  The  fact  that  a  lien  may  exist  on  pro- 
perty of  an  estate  in  pursuance  of  services  rendered 
an  administrator  seems  conclusive  on  this  proposition. 
While  the  interest  of  such  an  oflBcer  is  that  of  trustee,, 
it    is    coupled    with  the  right  of  possession. 

4  Besides,  if  the  lien  existed,  it  was  purely  pos- 
sessory, and  cannot  be  actively  enforced.     It 

was  a  mere  right  to  retain  the  papers  until  settlement 
and  payment  of  what  was  justly  due  the  attorney. 
Stewart  v.  Flowers,  7  Am.  Rep.  707;  Nichols  v.  Pool,  89 
111.  491;  Dubois'  Appeal,  38  Pa.  St.  231,  80 
Am.  Dec.  478  and  note;  McDonald  r.  Railroad  Co,^ 
93  Tenn.  281,  (24  S.  W.  Rep.  252);  3  Am.  &  Eng. 
Enc.  Law,  459,  464.  If  the  client  is  not  content  with 
the  charge,  the  statute  affords  him  suitable  relief,  and 
any  dispute  may  be  adjusted  in  a  suit  on  the  bond' 
executed.    Code,  Section  322. 

III.     It  follows  from  what  has  been  said  that  the 
plaintiff  had  no  cause  of  action  against  the  adminis- 
trator, and  that  the  motion  to  strike  the  averments 
relating  to  him  ought  to  have  been  sustained. 

5  Mrs.  Cobler  filed  a  motion  for  change  of  venue, 
supported  by  an  aflBdavit  to  the  effect  that  she 

was  a  resident  of  Wapello  county  when  this  action 
was  begun,  and  had  been  since.  This  motion  should 
have  been  sustained.  The  contention  of  the  appellee 
that,  by  answering,  she  waived  any  error  in  overruling 
her  motion,  is  without  merit.  Kelleji  v,  Cosgrove,  83 
Iowa,  229.  There  was  no  waiver.  Kdl  v,  Lund,  99 
Iowa,  153;  Allerton  v.  Eldridge,  56  Iowa,  709;  McCracken 
V,  Webb,  36  Iowa,  551;  Jones  v.  Railway  Co.,  36  Iowa,  68 
Horak  v,  Horak,  68  Iowa,  49. — Reversed. 
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W.  S.  RicH\RD8,  Etc.,  Appellant,  v.  C.  W.  Cowles,  now 
Deceased,  Geo.  L.  Moore,  Executor  of  the  Last  Will 
and  Testament  of  C.  W.  Cowles,  Deceased,  Appel- 
lees. R.  S.  FiNDLEY,  Receiver  of  the  Osceola 
Bank  Appellees,  v.  Lucas  Land  &  Live  Stock 
Company,  George  H.  Cowles,  H.  E.  Moore,  George 
L.  Moore,  Executor  of  the  Estate  of  C.  W.  Cowles, 
Defendants,  W.  S.  Richards,  Executor,  Intervener 
and  Appellant,  and  W.  S.  Richards,  Executorj 
etc..  Appellant,  v.  R.  S.  Findlby,  Receiver  of  the 
Osceola  Bank,  and  Individually  at  Suit  of  W.  S. 
KicHARDs,  Executor,  etc.,  Appellant,  v.  George  L. 
Moore,  Executor  of  the  Estate  of  C.  W.  Cowles, 
Deceased,  Appellee. 

j^nbrogation:  priority  of  creditor.**:  Oamishmenl  A  bank  haying 
county  funds  on  deposit,  secured  by  an  indemnity  bond,  gave  the 
county  additional  security  in  the  form  of  bills  and  notes  The 
bank  failing,  the  county  collected  its  claim  from  the  surety  by 
sale  of  his  real  estate  on  execution.  No  supersedeas  was  given 
and  the  land  went  to  deed.  The  court  below  ordered  also,  that 
said  collaterals  be  turned  over  to  the  receiver  of  the  bank.  On 
appeal  there  was  a  reversal,  and  it  was  ordered  that  che  notes 

1  should  first  be  applied  to  pay  the  judgment,  and  that  the  proceeds 
of  the  real  estate  belonging  to  the  bank  should  be  used  to  reim- 
burse the  surety  on  the  indemnity  bond  whose  land  had  so  been 
sold.    A  creditor  of  the  surety  subsequently  levied  on  the  same 

^  real  estate,  and  sold  it  under  execution.  The  receiver  of  the 
bank  garnished  the  proceeds  of  the  bills  and  notes  in  his  own 
hands  in  a  suit  against  the  surety  who  had  a  claim  upon  the 

4  receiver  for  the  proceeds  of  the  land,  but  against  which  the 
receiver  had  a  set-off  Held,  that  such  creditor  was  not  entitled 
to  be  subrogated  to  the  county  s  lien  on  the  collateral  security, 
and  that  the  receiver's  garnishment,  being  first  in  time,  gave  him 
the  first  right  thereto. 

Marshalling  Assets.    A  creditor  who  has  a  lien  upon  two  funds  may 

2  be  compelled  by  a  creditor  having  a  subsequent  lien  upon  one 
8    alone  of  such  funds  to  resort  in  the  first  instance  to  that  fund 

which  is  covered  by  his  lien  alone. 
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Same.    The  equity  of  marshalling  assets  does  not  fasten  itself  upon 

the  situation  at  the  time  the  successive  securities  are  taken 

2    but  is  to  be  determined  as  of  the  time  the  marshalling  is  invoked. 

8    It  can  only  become  a  fixed  right  by  taking  proper  steps  to  have 

4    it  enforced,  and  until  this  is  done  it  is  subject  to  displacement  and 

defeat  by  subsequently  acquired  liens  upon  the  funds. 

limHtvENTiON.    Where  a  creditor  intervenes  in  an  action  by  another 

cmMkir  who.  fay  a  prkur  garnishment,  had  acquired  a  higher  and 

4    better  right  to  the  fund  than  he  had.  it  daea  not  ^seaea^tLomm 

for  the  application  of   the  equitable  doctrine  of   marsfaaUmg 

assets. 

Maxims.    Where  the  equities  are  equal,  the  law  will  prevail. 

4 


Appeal  from  Clarke  District  Court. — Hon.  H.  M.  Towner, 

Judge. 

•  Tuesday,  May  24,  1898. 

The  three  cases  entitled  as  above  were  by  agree- 
ment tried  as  one  in  the  lower  court,  and  are  so  sub- 
mitted here.  They  involve  the  right  to  certain  funds 
now  in  the  hands  of  R.  S.  Findley,  receiver  of  the 
Osceola  Bank,  the  proceeds  of  certain  notes,  which  at 
one  time  were  turned  over  to  the  treasurer  of  Clarke 
<50unty  by  the  oflBcers  of  the  Osceola  Bank  to  indem- 
nify the  county  for  any  loss  which  it  might  sustain  by 
reason  of  having  deposited  its  funds  in  said  bank. 
The  appellant,  W.  S.  Richards,  executor,  who  has  been 
substituted  in  this  court  as  a  party  for  Seth  Richards, 
now  deceased,  claims  that  he  is  entitled  to  the  fund 
by  reason  of  being  equitably  subrogated  to  the  rights, 
remedies,  and  equities  of  W.  S.  Richards,  treasurer, 
in  and  against  said  fund.  The  receiver  claims  the 
fund  as  an  asset  of  the  Osceola  Bank,  and  denies  the 
right  of  Richards,  executor,  to  be  substituted  to  any 
rights  of  Richards,  treasurer.  The  executor  of  the 
Cowles  estate  denies  the  claims  of  both  parties.    The 
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case  was  tried  to  the  court,  resulting  in  a  decree  dis- 
missing the  petition  of  Richards,  executor,  and  con- 
firming the  said  fund  in  the  receiver.  W.  S.  Richards^ 
executor,  appeals. — Affirmed. 

McNett  &  TisdaU,  for  appellant. 

3/.  L,  Temple,  for  appellee  receiver. 

J.  W,  Lewis,  for  appellee  Geo.  L.  Moore. 

Deemer,  C.  J. — The  facts  in  the  case  are  so  com- 
plicated that  we  find  it  diflScult  to  make  a  succinct 
statement.  Only  those  questions  which  arise  in  the 
case  of  Findley,  receiver,  against  the  live-stock  com- 
pany, et  aL,  defendants,  and  Richards,  executor,  appel- 
lant, are  argued  by  appellant,  and  the  other  cases  will 
be  referred  to  only  in  so  far  as  they  are  material  to 
the  issues  presented. 

1.  For  many  ye^ars  prior  to  the  institution  of  this 
litigation,  the  Osceola  Bank  was  a  corporation  doing 
a  banking  business  in  Clarke  county,  Iowa.  George 
H.  Cowles  was  vice  president  and  manager,  and  C.  W. 
Cowles,  until  shortly  before  the  failure  of  the  bank 
was  one  of  its  largest  stockholders.  On  the  twenty- 
second  day  of  November,  1888,  the  bank  failed  and 
was  placed  in  the  hands  of  a  receiver.  Prior  to  that 
time  it  had  been  a  depository  of  county  funds,  and 
George  H.  and  C.  W.  Cowles  were  sureties  on  the  bond 
given  by  the  bank  to  the  county.  A  few  days  before 
the  failure,  G.  H.  Cowles  deposited  with  the  treasurer 
of  the  county  about  ten  thousand  dollars  in  bills 
receivable,  as  additional  security  to  the  county.  In 
January  of  the  year  1889  the  county  treasurer  brought  . 
suit  on  the  bond  given  by  the  bank  to  recover  the 
funds  on  deposit  at  the  time  of  the  failure  of  the  bank. 
At  the  trial  in  the  district  court  it  was  adjudged  that 
the  county  had  no  right  to  the  collateral  notes  which 
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had   been   turned    over  to    the  treasurer,  and    th^ 
treasurer  was  ordered  to  turn  the  notes  over  to  the 
clerk  of  the  court,  y^ho  in  turn  y^as  ordered  to  deliver 
the  same  over  to  the  receiver  of  the  bank.    Judgment 
was  rendered  upon  the  bond  against  the  bank  and  the^ 
sureties  on  that  obligation,  and  certain  real  estate 
belonging  to  C.  W.  Cowles  was  levied  upon  under  exe- 
cution issued  on  this  judgment,  and  sold  on  May  18 
and  21  and  June  22,  1889.    The  case  was  appealed  ta 
this  court,  and  the  judgment  of  the  court  below,  find- 
ing that  the  bank  had  no  right  to  pledge  its  bills  receiv- 
able to  the  county  treasurer,  was  reversed.    See  7^ 
Iowa,  707.     It  was  held  in  that  case  that  the  notes  so 
deposited  should  first  be  applied  upon  the  judgment,, 
and  that  the  proceeds  of  the  real  estate  belonging  to 
the  bank  should  not  be  so  applied  as  to  defeat  the 
application  of  the  proceeds  ratably  among  the  credit- 
ors, and  that  a  final  decree  should  be  rendered  in  har- 
mony with  the  opinion.    As  no  supersedeas  was  filed, 
the  real  estate  which  had  theretofore  been  sold  at  exe-^ 
cution  sale  went  to  deed.     It  was  further  provided  in 
the  final  decree,  that,  if  the  judgment  had  already  been 
paid  by  either  of  the  sureties  on  the  bond,  the  proceed 
of  the  note  should  be  applied  to  reimburse  them  or 
either  of  them.    At  the  time  this  decree  was  entered, 
the  notes,  or  the  proceeds  thereof,  were  in  the  hands  of 
the  receiver  under  the  order  of  the  district  court,  for  it 
seems  he  had  intervened  in  the  suit  claiming  this  prop- 
erty as  assets  of  the  bank.   On  the  ninth  day  of  January 
1890,  Seth  Richards,  a  creditor  of  George  H.  Cowles, 
brought  suit  against  him  to  recover  the  amount  of  his 
claim, sued  out  an  attachment,  and  caused  it  to  be  lev  ied 
upon  the  same  real  estate  which  had  therefore  been  gold 
under  the  judgment  obtained  by  the  county  tre  asurer. 
OnMay  15, 1890,  he  obtained  judgment  and  an  order  for 
the  sale  of  the  attached  property,  and  on  May  20,    1890, 
he  began  another  suit,  aided  by  attachment,  levied 
ToL.  105  la— 47 
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upon  the  same  lands,  and  garnished  the  receiver  and 
the  clerk  of  the  court  as  supposed  debtors  of  Cowles. 
•On  October  2,  1893,  this  cause  was  dismissed  for  want 
of  prosecution,  and  no  move  was  made  to  reinstate  it 
until  February  18,  1895.  As  no  claim  is  made  under 
this  levy  and  garnishment,  it  need  not  be  further  con- 
fiidered.  On  November  20,  1889,  Findley,  receiver, 
brought  suit  against  the  Lucas  Live-Stock  Company, 
George  H.  Cowles  and  C.  W.  Cowles,  and  recovered 
judgment  against  them  for  more  than  thirteen 
thousand  dollars.  This  judgment  was  afterwards 
afl5rmed  by  this  court.  See  93  Iowa,  789.  Thereafter, 
and  on  May  19,  1890,  the  receiver  caused  a  writ  of 
attachment  to  issue  in  said  suit,  which  was  levied 
upon  the  real  estate  theretofore  sold  under  the  judg- 
ment obtained  by  the  county  treasurer,  and  attach^ 
by  Richards,,  and  he  also  caused  himself  to  be 
garnished.  The  suit  first  named  in  the  caption  is  the 
one  brought  by  Seth  Richards  May  20, 1890;  the  second 
is  the  one  brought  by  the  receiver  November  20,  1889, 
in  which  Seth  Richards,  on  or  about  February  1895, 
and  after  the  writ  of  attachment  was  sued  out, 
intervened,  claiming  that  he  had  a  lien  upon  the  funds 
arising  from  the  collateral  notes  prior  and  superior  to 
any  right  or  lien  of  the  receiver;  and  the  third  is  the 
one  docketed  in  the  garnishment  proceedings  sued 
out  in  the  case  first  named.  The  real  question  in  the 
cavse  is,  which  party  has  the  better  right  to  the  funds 
arising  out  of  these  collateral  notes,  the  receiver  or 
the  intervener  Richards,  executor? 

The  contention  of  appellant  is,  to  quote  the  lan- 
guage of  his  counsel:  "First,  that  in  equity  said  W.  S. 
Richards,  treasurer,  should  have  first  resorted  to  said 
notes  which  had  been  placed  in  his  hands  to 
2  indemnify  him,  and  the  moneys  collected  there- 

on, for  the  satisfaction  of  his  judgment,  so  as  to 
have  left  the  real  estate  to  be  subjected  under  the 
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attachment  of  Seth  Bicbards  to  the  no  paid  portion  of 
his  judgment;  and,  second,  that,  as  said  W.  S.  Rich- 
ards, treasurer,  did  not  do  this,  but  exhausted  the  real 
estate  upon  which  both  he  and  Seth  Richards  had 
liens,  the  said  appellant  under  equitable  principles,  is 
-entitled  to  be  subrogated  to  the  lien  which  said  W.  S. 
Richards,  treasurer  had  on  said  notes  so  deposited 
with  him,  and  the  amount  so  collected  thereon,  to  the 
extent  that  he  had  been  deprived  of  his  lien  on  said 
real  estate."  Subrogation  is  well  understood  to  be 
^*the  substitution  of  another  person  in  the  place  of  the 
creditor  to  whose  rights  he  succeeds  in  relation  to  the 
debt."  It  is  an  equitable  result  purely,  and  depends 
upon  facts  to  develop  its  necessity  that  justice  may  be 
done.  We  do  not  see  any  room  for  application  of  this 
doctrine  to  the  case  at  bar.  Here  is  a  contest  where 
two  creditors  are  each  seeking  to  sequester  a  certain 
fund  which  is  in  the  hands  of  anoflBcerof  court  under  an 
order  placing  it  in  his  hands.  What  right  has  Seth 
Richards,  through  his  executor,  to  this  fund,  which  is 
higher  than  that  of  the  receiver,  who  also  holds  a 
claim  against  the  same  debtor?  If  Richards,  as  treas- 
urer, ever  had  a  lien  upon  the  fund  superior  to  that 
of  the  receiver,  and  to  which  the  appellant  might,  in 
proper  case,  be  substituted,  this  right  was  disposed  of 
by  decree  of  this  court  in  a  case  where  all  persons 
interested  were  made  parties,  which  discharged  the 
lien  of  the  county  treasurer,  and  decreed  that  the 
receiver  should  pay  the  amount  of  the  fund  to  C.  W. 
Cowles,  whose  land  had  been  taken  to  pay  the  judg- 
ment. There  was  nothing  more  than  a  judgment 
obligation  to  pay  this  sum  to  Cowles,  and  no  one  had 
a  lien  upon  it  after  this  order  was  made,  unless  it  be 
be  Cowles.  But,  as  he  is  not  attempting  to  enforce 
such  a  claim,  the  case  is  as  if  the  receiver  owed 
Cowles  that  amount  of  money.  So  treated,  the 
receiver  had  the  right  to  set  off  as  against  it  the 
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amount  of  the  indebtedness  owed  by  Cowles.  Bat, 
whether  he  had  this  right  or  not,  Richards  has  no 
claim  to  the  fund  in  virtue  of  his  attachment  of  the 
real  estate.  Surely  no  authorities  are  needed  to 
establish  these  propositions.  It  may  be  that  in  an 
action  between  Richards,  treasurer,  and  Seth  Richards, 
as  ci'editor  of  Cowles,  Richards,  the  creditor,  would  be 
entitled  to  the  fund  by  reason  of  the  right  of  subroga- 
tion, or,  more  prof)erly  speaking,  under  the  doctrine  of 

marshaling  assets.  But  this,  as  we  have  seen, 
3         is  a  contest  between  two  creditors  to  a  fund 

upon  which  neither  has  a  lien,  and  we  know  of 
no  principle  of  which  Richards,  the  creditor,  may 
avail  himself  to  work  out  a  priority  through  Richards 
as  treasurer.  Referring  to  the  doctrine  of  marshaling 
assets,  it  is  well  understood  that  where  one  creditor 
has  a  lien  upon  two  funds,  and  a  second  creditor  has  a 
lien  on  only  one  of  said  two  funds,  the  first  creditor 
will,  in  a  proper  case,  be  compelled  to  first  resort  to 
that  fund  on  which  the  second  creditor  has  no  lien. 
Massie  v,  IVilson,  16  Iowa,  392;  Miller  r.  Clarke,  37 
Iowa,  325.  The  difficulty  in  applying  the  rule  to  this 
case  lies  in  the  fact  that  Findley,  the  receiver,  the 
plaintiff  in  the  case  which  is  now  being  considered, 
has  no  lien  upon  two  funds.  He  has  no  lien  upon  any 
fund,  unless  it  be  from  the  fact  that  he  holds 
the  proceeds  of  the  collateral  notes  in  his  posses- 
sion. He  never  had  any  claim  upon  the  lands. 
Moreover,  he  does  not  stand  in  the  shoes  of 
the  county  treasurer.  He  holds  the  funds  because 
turned  over  to  him  under  order  of  court,  and  his 
right  is  official  and  personal,  and  not  derivative.  He 
holds,  as  we  have  already  said,  as  a  debtor  of  Cowles, 
and  at  the  same  time  has  a  judgment  in  his  favor  as 
receiver  for  more  than  the  amount  of  Cowles'  claim. 
It  is  probable  that  Cowles,  having  paid  the  judgment 
in  favor  of  the  county  through  the  sale  of  his  real 
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estate,  was  subrogated  to  the  rights  of  the  county 
treasurer  in  these  collateral  notes,  but  that  fact  would 
not  give  Seth  Richards,  or  his  executor,  any  special 
claim  upon  or  to  the  fund.  As  between  the  parties  to 
this  litigation,  neither  had  a  lien  upon  the  fund,  and 

their  equities,  if  there  be  any,  are  equal.  The 
4  receiver's  garnishment  is  first  in  point  of  time, 

however.  "Where  the  equities  are  equal,  the 
law  will  prevail,"  is  an  old  maxim,  which  may  well  be 
applied  to  this  case.  Again,  this  equity  of  marshaling 
assets  is  not  one  which  fastens  itself  upon  the  situation 
at  the  time  the  successive  securities  are  taken,  but,  on 
the  contrary,  is  one  to  be  determined  at  the  time  the 
marshaling  is  invoked.  It  can  only  become  a  fixed 
right  by  taking  proper  steps  to  have  it  enforced,  and 
until  this  is  done  it  is  subject  to  displacement  and 
defeat  by  subsequently  acquired  liens  upon  the  funds. 
This  inchoate  right  or  equity  is  not  a  lien,  and  is, 
therefore  subject  to  defeat  at  any  time  before  it  is 
attempted  to  be  enforced.  Consequently  it  has  often  been 
said  that  marshaling  will  not  be  permitted  to  the  prej- 
udice of  third  persons.  Had  Seth  Richards  intervened  in 
the  action  brought  by  the  county  treasurer,  and  insisted 
upon  the  marshaling  of  the  assets,  it  may  be  that  his 
prayer  should  have  been  granted.  This  he  did  not  do. 
His  intervention  is  in  a  case  brought  by  another  cred- 
itor of  Cowles,  who,  by  a  prior  garnishment,  acquired 
a  higher  and  better  right  to  the  fund  than  he  has;  and 
the  facts  do  not  present  a  case  for  the  application  of 
the  equitable  doctrine  of  marshaling.  As  sustaining 
our  conclusions,  see  Green  v.  Ramage,  18  Ohio,  428; 
Ldb  V.  Stribliny,  51  Md.  285;  Gilliam  v.  McCormack, 
1  Pickle,  597  (Tenn.  Sup.)  4  S.  W.  Rep.,  521.  The  trial 
court  correctly  dismissed  the  petition  of  intervention 
and  discharged  the  garnishee,  Findley,  at  the  suit  of 
Richards  against  the  executor  of  Cowles,  deceased. 
Affirmed. 
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M.  R.  Keys,  Appellee,  v.  Whitlock  Manufacturing 
Company,  F.  M.  Hubbell,  Des  Moines  Manufact- 
uring AND  Supply  Company,  A.  L.  West,  S.  H, 
Worcester,  E.  Van  Dyke,  and  William  Aulman^ 
Appellees,  and  Chicago  Lumber  &  Coal  Company,. 
Appellant. 

Liens:  landlord  and  tknant:  Estoppel.  A  lessor's  lien  for 
adyances  made  to  the  lessee  for  the  construction  of  a  buildinsr 
upon  the  leased  premises  under  an  agreement  to  make  an  advanee 
upon  duplicate  bills  presented  to  the  lessor  for  which  he  was  to 

1  have  a  lien  upon  the  building  and  the  machinery  placed  therein 
which  were  to  become  his  property  upon  the  expiration  of  the 
lease,  is  paramount  to  a  mechanic's  lien  for  material  furnished 
in  the  construction  of   the  building,  where  a  portion  of  the 

2  advance  was  made  in  reliance  upon  a  receipt  from  the  material 
man  showing  full  payment  of  his  bill,  although  by  a  secret 
arrangement  between  the  latter  and  the  lessee  a  portion  of  the 
bill  remained  unpaid;  and  the  material  man  is  estopped  against 

8  lessor  to  show  that  his  bill  was,  in  fact,  unpaid  in  part  though  all 
the  material  went  into  lessor's  building. 

Contract  Liens;  landlohd  and  trnant.  H.  was  to  have  a  land- 
lord's lien  to  secure  advances  made  to  erect  a  building  on  his  land^ 
which  were  to  be  repaid  in  monthly  installments,  and  on  failure 
2  to  make  such  payments,  the  whole  amount  was  to  become  due,  or 
H.  could  declare  the  contract  forfeited,  and  retake  the  premises. 
Held,  that  H.  had  a  contract  lien  upon  the  premises  to  the  amount 
of  the  unpaid  advances. 

Appeal  from  Polk  District  Cowr^.  -  Hon.  C.  P.  Holmes,, 

Judge. 

Wednesday,  May  25,  1898. 

In  art  action  brought  by  plaintiff,  a  stockholder 
in  the  WHitlock  manufacturing  Company,  to  secure 
the  appointment  of  a  receiver,  various  parties  who 
claimed  to  hold  liens  against  the  property  of  the  cor« 
poration  intervened,  asking  the  establishment  of  their 


May  1898]      Keys  v.  Whitlock  Mfg.  Co.,  et  al.  748 

liens  and  an  order  fixing  their  priorities.  Of  these 
interveners  was  F.  M.  Hubbell,  who  claimed  a  con- 
tract lien  for  money  advanced  the  corporation,  and 
the  Chicago  Lumber  Company,  which  claimed  a 
mechanic's  lien  upon  the  property  of  the  corporation. 
An  issue  between  these  two  interveners  was  tendered^ 
and  the  case  was  tried  to  the  court,  resulting  in  a 
decree  establishing  the  lien  of  each,  but  declaring 
that  that  of  the  Chicago  Lumber  Company  was  junior 
and  inferior  to  that  of  Hubbell.  The  lumber  company 
appeals. — Affirmed, 

Berri/hill  (It  Henrf/  for  appellant. 

St.  John    &   SteMnson   and   Cummins,   Hewitt    (Sr 
Wright,  for  appellee  Hubbell. 

Deemeb,  C.  J. — Prior  to  the  time  of  the  execution 
of  the  contract  hereinafter  referred  to,  the  Whitlock 
Manufacturing  Company  was  a  corporation  doing 
business  in  East  Des  Moines.  Desiring  to  move  its 
plant  to  West  Des  Moines,  it  entered  into  a  contract 
with  F.  M.  Hubbell,  by  the  terms  of  which  it  leased 
certain  lands  of  him  for  the  term  of  eighteen  years,, 
agreeing  to  erect  a  building  thereon,  and  ta 
1  move  its  machinery  into  the  new  building.   Hub- 

bell agreed  to  advance  five  thousand  dollars  to 
enable  it  to  build  and  equip  the  building,  to  be  paid 
as  the  work  progressed  upon  duplicate  bills  presented 
to  him.  Hubbell  was  to  have  a  lien  upon  all  the 
machinery  and  fixtures  from  the  date  of  the  contract 
for  all  advancements  made  by  him,  and  as  security 
for  the  faithful  performance  of  the  contiuct;  and  it 
was  further  provided  that,  after  the  machinery  was. 
placed  in  the  new  building,  the  lien  should  be  that  of 
a  landlord.  The  corporation  was  to  keep  the  property 
insured  for  the  benefit  of  Hubbell.    The  contract  also 
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provided  that  the  corporation  should  make  certain 
monthly   payments,  called   "rental,"   until   the    full 
^amount  of    the  five  thousand  dollar    advancement 
should  be  repaid.     After  that  the  rent  was  to  be  one 
dollar  per    year  for  a  certain   period;  and  at  the 
expiration  of  that  time,  it  was  to  be  an  amount  equal 
to  five  per  cent  of  the  valuation  of  the  property.    The 
contract  further  provided  that  in  case  of  failure  on 
the  part  of  the  corporation  to  comply  with  the  terms 
of  the  contract  on  its  part  for  the  period  of  ninety 
days,  the  whole  amount  of  the  rent  should  become 
-due,  or,  at  the  election  of  Hubbell,  he  might  declare 
the  contract  forfeited,  and  retake  possession  of  the 
premises.    Provision  was  also  made  for  the  payment 
of  costs  and  attorney's  fees  incident  to  suit  brought  to 
enforce    the    provisions    of    the    contract;    and    it 
was   further    stipulated    that,  at  the  expiration  of 
the     lease,    all    improvements     placed    upon     the 
premises  should  become  the  property  of    Hubbell. 
The  corporation  undertook  the  erection   of  a  build- 
ing upon  the  premises,  and  purchased  of  the  Chicago 
Lumber  &  Coal  Company  material  to  the  ^.mount  of 
stbout  one  thousand  two  hundred  dollars.    During  the 
progress  of  the  work,  Hubbell  gave  the  managing 
^flBcer  of  the  corporation  a  check  for  six  hundred  and 
thirteen  dollars  and  ninety-six  cents,  payable  to  appel- 
lant's order,  and  at  another  time  a  check  for  five  hund- 
red and  fifty-four  dollars,  which  was  represented  to  be 
the  remainder  of  the  amount  due.    Before  giving  this 
last  check,  Hubbell  insisted  upon  a  receipt  in  full  from 
the  lumber  company.      Thereupon  the  lumber  com- 
pany gave  a  receipt  to  the  Whitlock   Manufacturing 
Company  showing  the  payment  of  one  thousand  two 
hundred   dollars.     The  corporation,  however,  at  the 
same  time,  made  a  written  statement  to  the  lumber 
company,  showing  that  the  receipt  was  for  two  hund- 
red more  than  was  actually  received.     When  Hubbell 
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saw  the  receipt,  he  gave  the  second  check,  acting  in 
the  belief  that  this  fully  paid  the  lumber  company 
bill,  and  had  no  knowledge  to  the  contrary  until  about 
the  time  of  the  commencement  of  this  litigation.  As 
a  matter  of  fact,  the  corporation  had  a  contract  with 
the  lumber  company,  by  which  it  (the  company)  was 
to  take  its  bill  in  work;  and,  when  the  first  bill  was 
delivered  to  the  lumber  company,  it  gave  half,  or 
nearly  half,  of  the  amount,  back  to  the  corporation. 
The  last  check  was  indorsed  by  the  lumber  company 
and  handed  back  to  the  corporation,  and  the  lumber 
company  accepted  the  check  of  the  corporation  in 
lieu  thereof  for  something  like  three  hundred  dollars. 
As  the  corporation  failed  to  make  its  payments  under 
the  lease  Hubbell  declared  the  same  forfeited. 

Appellant  contends  that  it  is  entitled  to  judgment 
against  the  corporation  for  the  balance  due  upon  its 
account,  to  a  decree  establishing  and  foreclosing  its 
mechanic's  lifen,  and  to  an  order  declaring  that  its 
lien  is  prior  and  superior  to  any  claim  of  appellee 
Hubbell.  That  it  is  entitled  to  a  judgment  and  lien 
against  the  corporation  is  conceded,  but  appellee 
insists  that  such  judgment  and  lien  is  junior  and 
inferior  to  his  rights  under  the  contract.  For  the 
purpose  of  the  case,  it  may  be  conceded  that,  if  the 
contract  were  an  ordinary  agreement  of  lease, 
appellant's  judgment,  at  least  as  to  the  building, 
should  be  decreed  to  be  prior,  and  superior  to  the 
lessor's  claim  for  rent.  See  Acts  Sixteenth  General 
Assembly,  chapter  100,  section  4.  But  such  is  not 
the  fact.    Hubbell  agreed  to  loan  the  corporation  five 

thousand  dollars  for  the  purpose  of  furnishing 
2  it  funds  with  which  to  erect  a  new  building. 

To  secure  this  advance,  he  was  to  have  what  is 
called  a  "mortgage  lien"  upon  the  machinery  and 
fixtures  before  their  removal  to  the  new  building,  and, 
after  that  time,  what  was  called  a  ''landlord's  lien" 
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upon  all  the  property  of  the  corporation  used  upon  the 
premises;  and,  in  addition  thereto,  the  property  was 
to  become  his  at  the  expiration  of  the  lease.  Now^ 
while  it  is  true  that  Hubbell  was  not  entitled  to  a 
landlord's  lien  for  money  advanced,  yet  the  name  by 
which  the  lien  was  created  is  of  no  consequence.  It 
is  clear  that  a  lien  was  created  by  the  contract  for 
money  advanced,  and  it  is  also  true  that, 
for  failure  to  pay  any  of  the  installments,, 
the  whole  amount  became  due  arid  payable, 
and  all  rights  of  the  lessee  were  forfeited.  We 
are  of  opinion  that  Hubbell  has  a  contract  lien  upon 
the  premises  and  machinery  to  the  amount  of  the 
unpaid  advancements,  and  that  this  lien  should  be 
recognized  and  enforced  in  equity. 

We  have  already  said  that  the  lumber  company 
is  also  entitled  to  a  lien  against  the  corporation;  and 
the  question  yet  remains,  which  of  these  liens  is 
entitled  to  priority  ?  A  reading  of  the  contract  clearly 
demonstrates  that  Hubbell  was  to  advance  the  five 
thousand  dollars  for  the  purpose  of  erecting  the  build- 
ing, and  that  he  intended  to  so  advance  it  as  to  save 
the  buildings  from  liens.  He  agreed  to  pay,  as  the 
work  progressed,  upon  duplicate  bills  from  those  who 
were  doing  the  work  or  furnishing  material,  and  we 
are  satisfied  the  lumber  company  knew  of  this 
arrangement.  When  the  first  bill  was  presented,  he 
gave  his  check  for  the  full  amount  thereof;  and,  before 
paying  the  last  bill,  he  required  a  receipt  showing 
full  payment.  A  receipt  for  one  thousand  two  hun- 
dred dollars  was  given,  and  it  was  represented  that 
this  extinguished  the  lumber  company's  claim.  In 
this  belief  Hubbell  gave  the  second  check.  That  the 
bill  was  not  paid  in  full  is  due  to  some  secret  arrange- 
ment between  the  manufacturing  company  and  the 
lumber  company.  Surely,  under  this  state  of  facts^ 
the  lumber  company  should  not  be  given  priority. 
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Although  its  bill  has  not  in  fact  been  paid,  yet  appel- 
lant is  clearly  estopped  from  claiming  that  it  has  not 
received  the  amount  due. 

It  is  said  that  Hubbell  suffered  no  prejudice  by 
reason  of  appellant's  conduct,  for  the  reason  that  all 
the  money  paid  went  into  the  property.  A  suflScient 
answer  to  this,  we  think,  is,  that  Hubbell  had  the 
right  to  stand  upon  his  contract,  and  to  make  the  pay- 
ments as  he  saw  fit.  Appellant  will  not  be  permitted 
to  say  that  the  money  paid  for  the  purpose  of  liquidat- 
ing its  contract  was  diverted  from  this  channel,  and 
paid  to  some  other  creditor  of  the  corporation.  Hub- 
bell had  the  absolute  right  to  say  who  should  be  paid^ 
and  the  mere  fact  that  the  money  was  used  to  pay 
some  one  else  who  might  have  had  a  lien  upon  the 
building  is  no  answer  to  the  claim  of  estoppel.  Had 
Hubbell  known  of  the  other  bills,  he  might  well  have 
refused  to  pay  any  of  the  accounts  until  he  knew 
whether  they  would  aggregate  more  than  the  sum  he 
agreed  to  advance.  The  decree  of  the  district  court  is 
right  and  it  is  affirmed. 


APPENDIX 

Notes  of  Cases  Not  Otherwise  Reported. 


M.  H.  DiLBNBBCK,  Appellant,  v.  Wilhklm  and  Agu8ta  Rbhsk. 

Principal  and  aoknt.  An  agent  has  no  authority  to  accept  an 
installment  of  principal  on  a  note  more  than  two  years  before  its 
maturity  and  more  than  one  year  before  the  date  at  which  the 
maker  has  the  option  to  pay  it;  and  a  payment  made  by  the 
maker  to  the  agent  is  not  binding  upon  the  principal,  where  the 
principal  had  consented  to  its  payment  on  the  condition  that  he 
should  have  notice  before  it  was  paid,  which  condition  was  not 
observed. 

Apparent  authority .  An  agent  authorized  to  collect  interest  coupons 
and  installments  of  the  principal,  has  implied  authority  to  accept 
payment  before  maturity,  where  the  principal  has  been  accus- 
tomed to  forward  coupons  and  insist  upon  the  prompt  payment 
of  such  coupons,  and  of  the  Installments  of  principal,  long  before 
their  maturity. 

Appeal  from  Ida  District  6'our^— Hon.  Z   A.  Chckch,  Judge. 

Friday.  January  28, 1898. 

Action  to  foreclose  a  mortgage  to  which  the  defendants  inter- 
pose the  plea  of  payment  Decree  for  the  defendants,  and  plaintiff 
appeals. — Reversed. 

Homer  8.  Brndshaw  for  appellant. 

Warren  &  Johnson  for  appellees. 

Ladd,  J.— The  question  of  fact  in  this  case  is  whether  Cox  &  Co. 
was  agent  for  the  plaintift  at  the  time  the  defendant  Rehse  paid  that 
firm  for  him  one  thousand  and  thirty-three  dollars  and  seventy-five 
cents,  to  be  applied  in  satisfaction  of  a  mortgage  executed  December 
26,  1890,  by  defendants  to  the  plaintiff,  to  secure  the  payment  of  a 
bond  of  two  thousand  dollars,  with  ten  interest  coupons  attached, 
payable  semi-annually.    It  provided  for  optional  payments  of  one 
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hundred  dollars,  or  any  multiple  thereot,  oa  the  principal,  oa  Jannarj 
let  of  any  year;  but,  on  the  sixteenth  of  the  following  numth,  tha 
parties  made  a  separate  contract,  by  which  these  payments  wer* 
limited  to  three  hundred  dollars  or -five  hundred  dollars,  oi  which 
thirty  days'  notice  was  required.    Tbe  locm  was  negotiated  throng 
J.  E.  &  W.  C.  Weaver,  to  whom  Rehse  paid  the  amounts  due  on 
interest  coupons  till  some  time  in  1892,  and  also  five  hundred  dollars 
on  the  principal,  which  was  indorsed  January  4th.    The  WeaTws 
were  succeeded  by  Cox  &  Co.,  to  whom  Rehse  paid  the  interest  up  to 
December,  1893,  when  the  sole  member  of  that  firm  absconded.    He 
also  paid  Cox  &  Co.  five  hundred  dollars,  to  be  applied  on  the  prin- 
cipal, which  was  Indorsed  by  the  plaintift  in  January,  1893.    E«ach  of 
these  payments  was  made  about  a  month  before  maturity.     On 
November  15,  1893,  Rehse  also  paid  Cox  &  Co.,  to  be  sent  to  the 
plainUft,  one  thousand  dollars  on  the  principal  and  the  interest 
coupon  payable  January  1,  1894.    Did  Cox  &  Co.  receive  these  pay- 
ments as  agent  of  the  plain tift?    Arnett,  to  whom  Dilenbeck  trans- 
ferred the  mortgage  as  soon  as  he  learned  Cox  had  gone,  began  for^ 
closure  proceedings,  which  he  afterwards  dismissed,  though  not  till 
plaintiff's  deposition  had  been  taken.    A  part  of  this  deposition  was 
introduced  in  evidence,  showing  certain  admissions,  including  his 
testimony  that  Weaver  Bros,  made  most  of  his  loans  while  they 
were  in  business,  and  that  he  "had  an  arrangement  with  them  by 
which  they  were  to  collect  for  me,  and  remit  without  charge.    After 
they  were  succeeded  by  Cox  &  Co.,  I  had  the  same  arrangement  with 
them  that  I  had  with  Weaver  Bros."    He  wrote  to  Cox  &  Co.  to  learn 
if  they  proposed  "to  carry  out  the  contracts  of  Weaver  Brothers  as 
to  collecting  and  remitting  loans  made  by  them  free  of  charge." 
Later  he  advised  the  firm,  in  explanation  of  having  sent  some  coupons 
to  his  brother,  that  "I  prefer  you  to  feel  responsible  and  look  after  the 
loans  made  by  you;  hence  I  shall  do  different,  and  send  direct  to 
you."    Other  letters  show  that  plaintift  sent  interest  coupons  to*  the 
firm  before  maturity  for  collection,  and  insisted,  before  maturity, 
on  prompt  remittance  of  payments  on  principal  if  made  by  Rehse. 
He  asked  Cox  &  Co.  to  have  Rehse  notify  him  of  any  intended  pay- 
ment as  long  beforehand  as  possible,  and  in  December,  1892,  wrote: 
"If  he  wishes  to  pay  |500  on  the  principal  in  addition  to  his  coupon, 
then  let  the  remittance  be  made  promptly."    In  his  deposition  he 
admits  he  knew  of  Rehse's  desire  to  pay  in  full  five  or  six  weeks 
before  he  received  the  letter  from  Cox  &  Co.,  of  November  21,  1893, 
asking  if  he  would  accept  payment,  and  to  which  he  answered  the 
next  day:    "If  I  may  have  the  assurance  soon  that  he  will  pay  the 
loan  in  full,  then  I  will  take  it  on  January  1,  1894."    The  plaintiff 
claims  to  have  destroyed  all  letters  received  by  him,  and  denies  he 
ever  authorized*  either  firm  to  collect  for  him;  but  the  deposition 
and  the  letters  referred  to  and  the  course  of  dealing  shown  seem 
more  trustworthy,  and  from  these  no  other  inference  can  be  drawn 
than  that  Cox  &  Co.  were  fully  authorized  to  insist  on  payments  and 
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Interest  alxmt  to  mature,  and  to  rec^ve  and  transmit  the  earne^  It 
would  be  limiting  such  authority  to  too  narrow  a  scope  to  say  that 
these  could  not  be  received  till  the  day  due  and  thereafter.  The 
agent  had  the  right  to  accept  money  when  those  owing  It  would, 
under  the  circumstances  disclosed,  be  likely  to  pay;  and  the  fact 
that  plaintiff  forwarded  coupons,  and  Insisted  on  prompt  payment  of 
the  principal,  through  the  agent,  weeks  before  maturity.  Indicates 
that  he  Intended  the  agent  to  receive  the  money  when  offered.  It 
follows  that  the  agent  had  authority  to  receive  payment  of  the  inter- 
est coupon  and  five  hundred  dollars  of  the  amount  paid.  But  the 
remaining  five  hundred  dollars  was  not  due  till  January  1,  1896;  nor 
had  Rehse  the  right  to  pay  it  under  his  contract  before  January  1, 
1890.  The  plaintiff  had  not  given  his  consent  to  its  payment  when 
Aehse  paid  It  to  Cox  &  Co.,  and  had  no  response  to  his  requirement 
that  he  have  notice  if  It  were  to  be  paid  in  full.  It  Is  said  that  the 
contract  limiting  the  amount  the  mortgagor  might  pay  Is  without 
consideration,  and  for  this  reason  not  binding.  But  neither  party 
made  any  such  claim,  and  Rehse,  In  attempting  to  obtain  Dilenbeck's 
consent,  treated  it  as  valid.  Cox  &  Co.  were  advised  by  the  plaintiff 
of  the  terms  of  the  contract,  and  nothing  in  the  record  Indicates  an 
Intention  to  authorize  that  firm  to  accept  more  on  the  principal  than 
therein  agreed.  Judgment  and  decree  should  have  been  entered  for 
five  hundred  dollars,  with  Interest  from  January  1, 1894.— Ruvkksbd. 
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ACCOUNTS— Fee  Levy. 
ACCOUNT  STATED-See  Evidence, '. 
ACCRETIONS— See  WatekS. 
ACKNOWLEDGMEN  P— See  Sales,  \  «. 
ACTION  IN  REM— See  Mechanics'  Liens.  \ 

ADJUDICATION— See  Judgments,". 

Notice  by  Publication— 'J  he  effect  of  a  decree  foreclosing  ai 
mechanic's  lien  upon  a  mortgage  is  not  waived  by  an  agreed 
statement  of  facts  in  an  action  involving  the  respective  priori- 
ties Of  the  mechanic's  lien  and  the  mortgage,  which  after  recit- 
ing the  recovery  of  a  decree  states  that  the  only  question  to  be 
decided  is  as  to  the  priority  of  the  lien.— Loan  Assn.  v.  Mclntosb^ 
697. 

ADMINISTRATORS- See    Attorneys,  «;   Equity,  ^;  Estates   of- 

Decedents,  \  *, »,  *;  Judgments,  ». 
A DULTERY— See  Compounding  Felony, ';  Contracts,*. 
A  DVANCEMENTS— See  Fraudulent  Conveyance,  ';  Wills,  \K 

ADVERSE  POSSESSlOiN. 

!•  No  formal  claim  of  ownership  to  a  fence  is  necessary  on  the 
part  of  one  whose  possession  and  ownership  up  to  the  fence^ 
are  unquestioned,  in  order  to  make  such  possession  adverse.— 
Fulmer  v.  Beck,  517. 

2.  Rule  Applied— The  evidence  showed  that  the  strip  in  contro- 
versy was  a  part  of  the  original  government  subdivision  owned 
by  plaintiff.  About  the  year  1855  one  M.  purchased  the  land 
owned  by  defendant,  and  in  1858,  after  a  private  survey,  built 
a  fence  on  the  line  established,  which  included  the  strip  ii> 
controversy,  and  occupied  and  claimed  to  own  the  land  up  to- 
the  line.  About  the  year  1863  F.  purchased  the  land,  and  ift. 
1869  planted  a  hedge  fence  as  near  the  fence  previously  erectc^i 
as  it  could  be  built.  Defendant  purchased  the  land  in  1883,  and 
testified  that  he  occupied  and  claimed  to  own  the  strip  in  con- 
troversy for  more  than  ten  years  before  it  was  disputed  by  any 
one.    His  occupation  was  open  and  notorious,  although  ther 
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deed  under  which  he  held  described  his  land  as  a  government 
subdivision,  and  he  U  stifled  he  claimed  nothing  more  than 
what  was  contained  therein.  Held^  that  defendant  had  acquired 
title  to  the  strip  in  controversy  by  adverse  possession.— /d«ii. 

8.  Oloud  on  Title— A  purchaser  of  an  interest  in  land  for  certain 
heirs  is  entitled  to  a  decree  quieting  her  title  to  such  interest, 
where  a  purchaser  from  other  heirs  is  in  possession  claiming 
title  to  all  the  land.— Rogers  v.  Turpin.  183. 

4.  Deeds—The  grantee  in  a  quitclaim  deed  of  land  executed  by 
one  who  had  previously  conveyed  all  her  interest,  obtains  no 
title  where  the  former  grantee  is  in  possession— /dt^w. 

5*  Notice— Inclosing  land  and  leasing  it  to  one  who  uses  it  for  a 
pasture,  for  which  purpose  alone  it  was  adapted,  constitute 
sufficient  possession  to  put  a  purchaser  of  land  on  inquiry  and 
charge  him  with  notice  of  the  title  of  the  one  who  inclosed 
and  rented  it.— idem. 

6.  Payment  of  Taxes— No  title  to  the  east  half  of  the  southwest 
quarter  of  a  given  section  of  land  is  acquired  by  one  to  whom 
the  east  half  of  the  southeast  quarter  of  such  section  has  been 
conveyed,  notwithstanding  the  payment  of  taxes  on  the  east 
half. of  the  southwest  quarter  for  more  than  thirty  years,  where 
it  does  not  appear  that  any  mistake  was  made  in  the  descrip- 
tion of  the  deed.— /dem. 

AFFID A. VIT— See  Exkcution  Sale;  Practiob  Supreme  Court,  »; 
Taxes,  ",  »*. 

AGENCY— See  CoRPOR.  •. »,  \  *;  Mortgages,  ';  Rail,  »;  Salss,  ». 

1.  Authority— An  agent  of  sellers  of  fruit  trees  employed  by 
them  in  deliveriug  trees,  "making  settlements  with  the  pur- 
chasers" and  taking  notes  therefor,  has  authority  at  the  time 
of  taking  a  note  for  the  purchase  price  of  trees  to  enter  into 
an  agreement  with  the  purchaser  that  his  principal  shall  pltnt 
the  trees  and  care  for  the  same  for  four  years,  replacing  all 
that  die  within  that  time,  although  the  order  for  the  trees 
stated  that  the  entire  contract  was  printed  therein,  and  that  all 
trees  failing  to  grow  "the  first  year"  were  to  be  replaced  free  of 
charge.  Such  an  agreement  is  merely  a  completion  of  the 
original  contract  —Griffith  v.  Fields  &  Bryant,  362. 

2«  Estoppel— A  principal  is  not  estopped  to  deny  unauthorized 
acts  of  its  agent  of  which  it  had  no  knowledge.— Bank  of 
Montreal  v.  Ingerson,  849. 
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S«  Sam B— Hogs  were  sold  on  execution  against  a  son  who  lived  on 
his  father's  farm,  which  he  assisted  in  managing,  and  where 
the  property  was  located.  The  father  owned  them,  but  had 
authorized  the  son  to  execute  a  chattel  mortgage  on  them, 
which  he  did,  reciting  that  he  himself  was  the  owner,  and 
the  mortgage  was  recorded.  There  was  no  evidence  that  the 
execution  in  the  son's  name  was  authorized  by  the  father, 
who  brought  replevin  against  the  purchaser.  Held,  no 
estoppel.— Har ward  v.  Davenport,  692. 

4.  General  Afirent:   Powers:   Presumptions. — A  purchaser  of  a 

stallion  from  the  owner's  general  agent,  who  had  authority  to 
warrant  that  the  horse  was  of  average  breeding  qualities,  has, 
in  the  absence  of  any  information  to  the  contrary,  the  right  to 
assume  that  he  has  the  authority  to  warrant  the  horse  to  be  a 
"sure  foal  getter."— First  National  Bank  v.  Robinson,  463. 

5.  Same.— One  authorized  to  sell  several  horses  to  any  one  whom 

he  can  induce  to  purchase  is  a  general  agent. -/(ierw. 

6.  NeelieeDoe  of  Agent.— The  failure  of  an  agent  who  as  clerk 

of  the  district  court,  could  have  easily  ascertained  whether  an 
action  affecting  the  property  he  was  employed  to  buy  had  been 
dismissed,  as  appeared  by  the  records,  or  was  still  pending, 
must  be  imp  uted  to  his  principal,  who  must  be  held  to  have 
due  notice  of  the  rights  of  plaintiffs  therein  at  the  time  of  the 
purchase  from  defendants.— Furry  Bros.  v.  Ferguson,  281. 

?•  Payment -Authority— An  agent  has  no  authority  to  accept 
an  installment  of  principal  on  a  note  more  than  two  years 
before  its  maturity  and  more  than  one  year  before  the  date  at 
which  the  maker  has  the  option  to  pay  it;  and  a  payment  made 
by  the  maker  to  the  agent  is  not  binding  upon  the  principal, 
where  the  principal  had  consented  to  its  payment  on  the  con- 
dition that  he  should  have  notice  before  it  was  paid,  which 
condition  was  not  observed.— Dillenbeck  v.  Rehse,  749. 

8.  Apparent  authority— An  agent  authorized  to  collect  interest 

coupons  and  installments  of  the  principal,  has  implied  author- 
ity to  accept  payment  before  maturity,  where  the  principal  has 
been  accustomed  to  forward  coupons  and  insist  upon  tlie  prompt 
payment  of  such  coupons, and  of  the  installments  of  principal, 
long  before  their  maturity.— /dem. 

9,  8ame—\  vendor  of  land  who  has  the  note  and  mortgage  given 

for  the  purchase  price  made  payable  at  the  office  of  an  invest- 
ment company  at  which  a  note  and  mortgage  for  other  land 
previously  sold  to  the  same  purchaser  had  been  made  payable, 
and  to  which  company  payment  was  duly  made  and  forwarded 
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by  it  to  the  vendor,  cannot  recover  from  the  purchaser  for 
money  paid  to  such  company  on  the  second  note  and  mortgage, 
although  it  is  not  forwarded  to  the  vendor,  and  it  did  not.  at 
the  time  of  receiving  the  payment,  have  the  note  and  mort- 
gage.   Especially  when  payment  to  such  agent  was  not  for  the 
payer  or  his  convenience,  and  where  the  agency,  if  not  wholly 
needless,  was  used  for  the  convenience  of  the  payee.— Wolford 
V.  Young,  51  i. 
10,    Collection  Agency— i5'»wA;« — A  bank  secured  its  indebtedness 
to  a  creditor  bank  by  putting  up,  as  collateral,  notes  signed  by 
third  persons,  and  payable  to  and  at  debtor  bank.     The  course 
of  business  was  that,  when  a  note  became  due  or  was  to  be 
paid  it  was  sent  for  by  debtor  bank,  and  other  notes  sent  in 
exchange  therefor,  if  necessary  to  protect  the  indebtedness. 
Jt  was  not  shown  that  creditor  bank  ever  directly  authorized 
debtor  bank  to  collect  a  note  which  had  not  been  returned  t<x 
it.    Held,  that  the  debtor  bank  had  no  authority  to  receive 
payment  for  notes  in  the  hands  of  creditor  bank.— Bank  of 
Montreal  v.  Ingerson,  849. 
11«        Same—  1  he  fact  that  notes  are  payable  at  a  bank  does  not  of 
itself,  in  the  absence  of  the  notes,  authorize  the  bank  to  col- 
lect anything  thereon  before  maturity.— Jdem. 
12.        Snme—X  bank  holding  notes  as  collateral  to  be  sent  to  debtor 
bank  for  collection,  and  payable  at  a  certain  date,  need  not 
have  the  notes  in  the  hands  of  the  collecting  bank  before  the 
date  fixed  for  payment. — Idem. 
lit.        Same— A  bank  at  which  notes  are  made  payable  is  not  author- 
ized after  assigning  the  notes  as  collateral  security  to  receive 
payment  of  the  same  before  they  are  due,  in  the  absence  of 
the  note.— Idem. 

14.  8ame—k.  bank  at  which  a  note  is  made  payable  has  no  author- 

ity to  bind  one  to  whom  it  has  assigned  the  note  by  receiv- 
ing payment  on  maturity  of  the  note,  where  it  has  not 
received  the  note  for  collection.  -Idem. 

15.  Same— A  bank  at  which  is  made  payable  a  note  assicrned  by  it 

as  collateral  security  under  an  agreement  by  which  it  is  to 

receive  payment  of  notes  so  assigned  at  their  maturity  and 

give  other  notes  as  collateral,  cannot  bind  its  assignee  by 

crediting  on  the  notes  before  maturity  an  amount  previously 

deposited  by  the  maker,  in  such  bank.— Jdem. 

IB.    Mortgage— A  mortgagee  of  land  authorized  by  one  to  whom 

he  has  assigned  the  mortgage  to  collect  the  notes  secured 

thereby,  is  not  authorized  thereby  to  receive  other  notes  in 

payment.— Savings  Bank  v.  Colby,  424. 
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!?•  RKLBA8E— A  mortgagee  of  land  cannot  rightfully  release  the 
mortgage  after  an  assignment  thereof,  unless  authorized  by 
the  assignee.— /c/dfT?. 

18.  NoUce—Thsit  one  of  several  notes  secured  by  mortgage  is  paid 
a  considerable  time  before  maturity  to  the  mortgagee  who  is 
authorized  by  the  assignee  of  the  mortgage  to  collect  the 
notes,  is  not  necessarily  notice  to  the  assignee  that  the  mort- 
gage has  been  satisfied,  and  other  notes  and  a  mortgage 
taken  in  lieu  thereof  by  the  mortgagee.— /rferw. 

ALIENATING  WIFL'S  AFFFXTIONS. 

1.  Evidence— Evidence  that  the  wife  of  plaintiff  in  an  action  for 

alienating  her  affections  went  on  one  or  more  occasions  to 
defendant's  room  and  requested  him  to  arrange  the  bandage 
on  her  arm  which  was  injured,  is  admissible  to  show  that  she 
had  an  affection  for  defendant. —Childs  v.  Muckler,  279. 

2.  Same— Evidence  that  the  wife  of  plaintiff  in  an  action  for  alien- 

ating her  affections  took  a  ride  at  one  time  with  defendant 
when  plaintiff  would  have  taken  her  if  he  had  known  she 
wanted  to  go,  is  admissible,  as  it  bears  on  whether  she  went 
with  defendant  from  choice  or  necessity.— /d«tw. 

•8.  Harmless  ^rror— Error,  if  any,  in  admitting  opinion  evidence 
that  the  wife  of  plaintiff  in  an  action  for  alienating  heir 
affections  was  a  ''nice  looking  woman,"  was  harmless  to 
defendant  where  she  was  present  as  a  witness  and  gave  testi- 
mony in  the  case,  thus  permitting  the  jury  in  a  proper  way 
to  see  how  she  looked.— Jcieni. 

4.  Opinion  Evidence— Opinion  evidence  is  admissible  in  an  action 
for  alienating  the  affection  of  plaintiff's  wife  as  to  whether 
or  not  she  was  '^nice  looking  " — Idern, 

o«  Instruotions— An  instruction  in  an  action  for  alienating  the 
affections  of  plaintiff's  wife  that  it  was  defendant's  duty  to 
refrain,  so  far  as  he  reasonably  could,  from  any  act  which  he 
knew  would  tend  to  awaken  an  affection  for  him  on  the  part 
of  plaintiff's  wife  is  not  objectionable  as  intimating  that  he 
should  have  known  that  common  courtesy  or  civility  would 
have  that  effect.  -Idem, 

AMENDMENT-See  ATrACHHBin', »;  Phvcticb,  «, «,  *. 
ANSWER— See  Pleading,  \ 
AFPEALr-See  Pbact.  Sup.  Ct.;  PuvcncB,  ". 
APPRAISEMENT— See  Taxe^,  «, «. 
ASSESSMENT  -See  Insurance,  \ 
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ASSIGNMENT— See  Agency,",  ":ATT'ys,»;  Judgments, »;Mkch. 
LiKN,  *,  ^  ";  Mortgages,  '-,  Pract.  ". 
Construction— An  assignment  oi^  a  claim  arising  from  an 
erroneous  decree  subjecting  property  to  judgment  liens  was 
"for  property  taken  and  money  paid  as  costs  and  •  •  ♦  to 
redeem  from  sale  made  under  •  *  *  a  decree  entered"  in 
an  equity  suit  named.  Held,  that  this  language  sufficiently 
expressed  an  intent  to  assign  claims  arising  out  of  execution 
sales  on  judgments  made  liens  by  the  decree,  on  the  property- 
sold.— Weaver  V.  Stacey,  657. 

ASSIGNMENT  OF  CAUSES-See  Pract.  » 

ATTACHMENT. 

1.  Pleading— -^mendmen^— An  attaching  creditor  may  be  permitted 

to  amend  his  petition  after  the  writ  is  sued  out  so  as  to  show 
that  legal  cause  for  attachment  existed  at  the  time  the  writ 
was  issued,  by  alleging  an  additional  ground  of  which  he  was 
not  informed  until  after  the  levy,  under  Code,  section  3021, 
providing  that  no  attachment  shall  be  quashed  or  dismissed,  or 
the  property  attached  released  because  of  a  defect  in  the  pro- 
ceedings if  the  same  has  been  or  can  be  amended  so  as  to  show 
that  a  legal  cause  for  attachment  existed  at  the  time  it  was 
issued.— Citizens  State  Bank  v.  Converse,  669. 

2.  Wrongfiil  Attachment--EviDENCB— Evidence  that  the  attach- 

ing creditor,  before  the  writ  was  sued  out,  was  shown  a  telegram 
addressed  to  his  attorney  by  another  creditor  whom  the  attor- 
ney represented  stating  that  the  debtor  was  sure  to  fail  and 
directing  him  to  attach  at  once  unless  the  debtor  should  secure 
the  claim  is  admissible  on  the  question  as  to  whether  or  not 
the  attachment  was  wrongfully  sued  out,  raised  by  the  defend- 
ant's counter-claim  for  damages.— /(itw. 
8,        fi^ame- Mortgages  executed  by  an  attaching  defendant  on  the 
same  day  but  after  the  attachment  was  levied  are  admissible 
in  favor  of  the  attaching  creditor  upon  the  issue  raised  by 
the  defendant's  counter-claim  for  damages  for  wrongfully 
suing  out  the  attachment.— /(/em. 
4.        Same— On  an  issue  as  to  wrongful  attachment,  written  bids 
for  the  property  made  after  advertisement  by  the  receiver 
appointed  therein  are  admissible  in  evidence,  as  tending  to 
show  whether  the  goods  sold  for  a  fair  price,  even  if  not  of 
themselves  sufficient  to  prove  the  value.— /c^eTw. 

ATTORNEYS- See  Libel,  «;  Pract.  Sup.  Ct.  ",  ". 
1.    Lien— An  attorney's  lien  upon  moneys  and  papers  for  his  ser- 
vices is  purely  possessory,  and  cannot  be  actively  enforced. 
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but  is  a  mere  right  to  retain  the  papers  until  settlement  and 
payment  of  what  is  justly  due  him.— Foss  v.  Cobler,  728. 

2.  Bmployment  by  Heir  -Parties— An  attorney  employed  by  the 
sole  heir  of  an  intestate  to  protect  her  interest  in  the  estate 
has  no  lien  by  virtue  of  Code,  section  3il,  for  services  rendered 
to  her,  upon  funds  in  his  hands  belonging  to  the  estate,  as  the 
administrator  and  not  the  heir  has  the  right  to  the  possession 
of  the  fund,  and  because  a  lien  may  be  had  upon  funds  of  the 
estate  for  services  rendered  the  administrator.  And,  hence* 
the  administrator  is  not  the  proper  party  to  a  suit  against  the 
heir  for  services  in  protecting  her  interests  in  the  estate,  in 
which  a  lien  is  sought  on  such  fund. — Idem. 

8.  Equita blk  Assignment— An  equitable  assignment  in  toto  or  pro 
Uinto  of  a  fund  in  the  hands  of  an  attorney  belonging  to  the 
estate  is  not  effected  by  a  letter  from  the  sole  heir  directing 
him  to  protect  her  interest  in  the  estate,  and  pay  himself  out 
of  the  money  in  his  hands.  It  amounts  to  no  more  than  an 
agreement  that  the  attorney  shall  be  paid  out  of  the  funds  in 
his  hands.— /rf*w. 
ATTORNEYS  FEES-See  Estates  of  Decbdknts,  *, «. 

BANKS— See  Agbncy,  ^*  to  ";  Checks,  » to «;  Evi^ .  ";  Mortoaobs 
';  Savings  Banks. 
Trust  Funds -An  assignee  for  creditors,  who  deposits  funds  in 
a  bank  which  subsequently  becomes  insolvent,  is  not  entitled 
to  recover  the  amount  deposited  from  the  assignee  of  the  bank 
as  tiust  funds,  where  the  bank  had  on  hand  only  a  very  small 
amount  in  cash  at  tlie  time  it  failed,  the  money  so  deposited 
was  mingled  with  other  money  and  used  by  the  bank  in  the 
usual  and  ordinary  course  of  business  in  the  payment  of  its 
debts,  and  no  new  loans  were  made  by  the  bank  and  no  prop- 
erty of  any  kind  or  securities  on  hand  had  been  purchased  with 
the  money  so  deposited.— Jones  v.  Chesebrough,  303. 

BIJ.L  OF  EXCEPTIONS -See  Pract.  Sup.  Ct.  ",  ». 

BLACKMAIL-  See  Du kess,  «, ». 

BONA  FIDK  PURCHASER-See  Advekse  Possession,  »; 
Checks,  ^;  Evidence,  ";  Intox.  Liquors,  %  »;  Lis  Pendens; 
Mortgages,  •;  Sales,  \  «,  *. 

1.  Exeoution  Sale— Notice  of  Mort(}agb  with  Wrong  Descrip- 
tion—A  debtor  mortgaged  his  farm  and  shortly  afterwards- 
defendant  commenced  an  action,  and  bought  it  in  at  an  execu- 
tion sale  resulting.  The  mortgage  was  recorded,  but  by  a  mis- 
description located  the  land  in  range  30,  instead  of  36,  the  cor- 
rect number.    Defendant  before  sale,  was  told  that  the  bank 
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which  plaintiff  represents  had  a  mortgage  on  debtor's  farm  in 
A.  county.  There  was  no  range  80  in  A.  county  and  debtor 
had  only  the  one  farm  in  such  county,  where  the  mortgage  was 
recorded.  BM,  sufficient  to  put  the  purchaser  on  inquiry,  and 
charge  him  with  notice  that  the  mortgage  was  senior  to  his 
lien.— Fry  v.  Warfield,  559. 

.2^  Lien  on  Equitable  Title— Where  certain  land,  the  equitable 
title  to  which  was  in  a  judgment  debtor,  had  been,  previous  to 
the  rendition  of  the  judgment  in  question,  conveyed  by  the 
holder  of  the  legal  title,  in  trust,  to  secure  the  payment  of  cer- 
tain indebtedness  of  the  equitable  owner,  and  had,  subsequently 
thereto,  and  after  the  satisfaction  of  such  trust,  been  conveyed 
by  the  legal  owner  and  such  trustee  to  the  grantor  of  the  pro- 
moters of  a  certain  corporation,  to  whom  it  was  conveyed  by 
him  in  good  faith,  in  consideration  of  a  certain  amount  of  stock 
of  such  corporation,  without  notice  of  such  equitable  owner- 
ship on  the  part  of  the  judgment  debtor,  or  of  the  fact  that  the 
judgment  creditor  claimed  a  lien  thereon,  such  subsequent  pur- 
chasers were  entitled  to  protection  as  against  such  judgment 
creditor.— Iron  Co.  v.  Iron  Co.,  634. 

BONDS— See  Pract.  ", « 

1.  Consideration— Where  a  bond  was  given  to  secure  future  as 
well  as  present  indebtedness,  and  new  debts  were  after  v?ards 
contracted,  and  old  ones  extended,  there  is  a  consideration  to 
support  it,  although,  when  it  was  given,  the  debts  amounted 
to  more  than  the  amount  of  the  bond.— Savings  Bank  v.  Bod- 
dicker,  548. 

:2.  Construction  of  ^Future  debts— A  bond  recited  that  its  purpose 
was  to  fully  indemnify  the  obligee  from  the  failure  of  the 
principals  *'to  pay  their  Indebtedness  now  owing  (or  which 
may  be  contracted  hereafter)."  Heltf,  that  the  bond  besides 
renewals  of  existing  indebtedness,  covered  future  indebtedness 
notwithstanding  a  recital  that  the  condition  of  the  bond  was 
that  the  principals  "shall  pay  the  fullamountof  their  indebted- 
ness."—/(ietJi. 

:  B.  8unie—k  bond  in  the  sum  of  five  thousand  dollars  given  to 
secure  future  indebtedness,  does  not  limit  the  indebtedness 
the  principal  may  incur,  but  only  the  amount  which  the  bond 
should  secure.— /derw. 

4.  WrongftU  Delivery— Notice  to  Obligbe— Where  a  bond  was 
delivered  by  the  principal  in  violation  of  a  condition  on  which 
it  was  signed  by  the  sureties,  the  obligee  may  nevertheless 
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recover  thereon,  if  he  shows  that  he  was  ignorant  of  the  con- 
ditions on  which  the  sureties  signed,  and  that  he  took  the  bond 
in  good  faith,  and  for  sufficient  consideration.— /rfem. 

0.  Same—It  is  error  to  charge  that  the  obligee  of  a  bond  may 

recover  thereon  unless  he  has  express  notice  that  the  bond  is 
being  delivered  in  violation  of  a  condition 'upon  which  a 
surety  signed  it.  It  was  sufficient  notice  if  obligee  had 
knowledge  of  such  facts  as  would  have  caused  a  person  of 
reasonable  prudence  to  investigate  and  discover  that  the 
delivery  was  not  authorized.— /dew. 

BOOKS  OF  ACCOUN^T-See  Levy. 

BOUNDARY  LINES—See  CouitTs;  Pract.  Sup.  Ct.  ^, 

BURDEN  OF  PROOF -See  Checks,  »;  Evidence,',";  Fkaddulent 

Convey.  »;  Mechanics*  Liens,  •;  Railroads,  ^•. 
CHANGE  OF  FORUM-See  Pract.  Sup.  Ct.  *«. 
CJHANGE  OF  VENUE -See  Estates  of  Decedents,*;  Practice,  «; 

Pract.  Sup.  Ct.  ". 

CHECKS -See  Evidence,  «. 

1.  Indorsement— Rights  op  Third  Parties— An  a^ent  received 

of  his  principal's  debtor  a  check  for  the  debt,  payable  to  him 
as  agent.  He  indorsed  the  check  as  agent  and  gave  it  to  the 
debtor,  saying  that  he  wished  a  draft  instead  of  the  check. 
The  debtor  took  the  check  and  purchased  a  draft  with  it. 
There  was  nothing  to  show  that  the  bank  had  any  knowledge 
of  the  debtor's  want  of  authority  to  put  the  check  in  circula* 
tion  Held,  that  such  facts  were  not  a  defense  to  an  action  by 
the  bank  against  the  agent  as  indorser  of  the  check,  the 
defense  resting  on  the  ground  that  the  indorsement  by  the 
agent  amounted  to  surrendering  the  check  to  its  maker.— Bank 
of  Stratton  v.  Dixon,  148. 

!3.  Presentation— In  the  ordinary  course  of  business  a  check 
received  by  the  payee  sixteen  and  three-fourths  miles  from  the 
bank  upon  which  it  was  drawn,  should  be  presented  for  pay- 
ment, at  the  latest,  the  second  day  after  its  receipt.— Hamlin 
V.  Simpson,  125. 

S.  Burden  of  Proof— The  burden  of  proof  is  upon  the  payee  of  a 
check  to  show  that  the  drawer  was  not  injured  by  the  former's 
failure  to  present  the  check  for  payment  within  a  reasonable 
time. — Idem, 

4.  OvBRDRAFTS— Although  the  drawer  of  a  check  has  not  sufficient 
funds  on  deposit  to  meet  it«  if  he  has  grounds  for  belief  that  it 
will  be  honored,  it  is  the  payee's  duty  to  present  it  for  payment; 
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aQd  a  failure  to  do  so  will  release  the  drawer  if  he  is  damaged 
thereby.— /derw. 

5.  Same—  rhe  drawer  of  a  check  had  on  deposit  with  a  bank  drawn 
on,  two  thousand  dollars,  for  which  he  held  a  certificate  of 
deposit,  but  had  no  general  funds  to  his  credit.  He  claims 
that  he  had  an  arrangement  whereby  he  was  permitted  to  check 
against  such  certificate,  and  in  fact  had  been  allowed  to  over- 
draw his  general  account.  Held,  that  he  had  reasonable  ground 
to  believe  the  check  would  be  paid.— /dem. 

6.  Knowledge  of  Insolvbncy— Where  a  check  was  drawn  upon  a 
bank  which  was  insolvent,  the  fact  that  three  days  later  the 
drawer  deposited  more  than  enough  to  meet  the  payment  of 
the  check  is  decisive  evidence  that  he  had  no  knowledge  of 
the  insolvency  when  he  drew  the  check.— Idem. 

CLOUD  ON  TH  LE-See  Adversb  Possession,  ». 
COLLATERAL  ATTACK— See  Judgments,  », »,  *. 
COLLATERAL  INHERITANCE— See  Taxes,  \  «, ». 

COMPOCNDING  FELONY. 

!•  Adulteky— Public  Policy— By  an  agreement  for  the  settlement  of 
a  civil  action  for  seduction  plaintiff  was  to  destroy  all  the 
eyidence  in  his  possession  or  under  his  control,  which  would 
tend  to  prove  or  connect  defendant  with  the  acts  charged  or 
claimed  to  have  been  done  by  him.  It  appeared  from  the 
agreement  that  no  criminal  prosecution  was  intended  by  the 
parties  having  the  right  to  prosecute.  Held,  that,  as  the  prose- 
cution of  the  plaintiff's  wife  was  at  the  option  of  her  husband, 
and  that  of  the  defendant  at  the  option  of  his  wife,  the  prin- 
ciple of  public  policy  does  not  apply,  as  in  cases  where  the 
prosecution  may  be  otherwise  instituted. — Sloan  v.  Da  vies,  97. 

2.  Written  Compkomise— Law;  Question— An  agreement  showed 
on  its  face  that  it  was  intended  as  a  settlement  of  a  civil  action 
and  contained  no  reference  to  a  criminal  prosecution,  fffhl^ 
that,  the  consideration  of  the  settlemenc  was  not,  as  a  matter 
of  law,  the  compounding  of  a  felony,  nor  contrary  to  publfc  * 
policy.— Id€7n, 

COMPROMlSR-SeeCoMPOLXDiNG  FEr/)Nv.  =. 

CONDITIONAL  SALE -See  Sales,  ^  '. 

CONFESSION-See  Judgmknts,  ^ 

CONSIDERATION -See  Agkncy,  ';  Bonds,  >;  Contkacts,  \  \  %  *; 

Fraud  Convkv.  »;  Insurance,  »<^;  Mortgages,  K 
CONSOLIDATION S-See  Practice,  ', «. 
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COXSTRUCTION— See  Assignment,';  Bonds,*;  CoNTRACT,»;CoR- 
PORATiONS, »;  Estates  of  Dkced.  •;  Insukancb,  •;  Jurisdic- 
tion, «;  Landlord  and  Tenant,  >;  Savings  Banks;  Taxes,  \\ '. 

Jf  a  statute  is  ambiguous  or  obscure,  the  court  will  consider  con- 
sequences, in  interpreting  it.— In  re  Estate  of  King.  820. 

CONTRACTS— See  Agencv,  »;  Duress,  ';  Evidence,  '•;  Insur- 
ance, «:  Interest;  Landlord  and  Tenant,  *;  Limitations  op 
Act.  ';  Liens,  »;  Railroads,  *. 

1.  OonsideratiOQ— A  lessee's  abandonment  of  his  right  to  rescind 

the  lease  because  of  fraudulent  representations  of  the  lessor 
respecting  the  water  supply  is  a  sufficient  consideration  for  an 
agreement  by  the  latter,  after  the  execution  of  the  lease,  to 
furnish  a  supply  of  water. —Sisson  v.  Kaper,  593. 

2.  Same— rhe  settlement  of  an  action  for  the  seduction  and  the 

alienation  of  the  affections  of  plaintiff's  wife  is  sufficient  con- 
sideration for  money  paid  and  notes  given  by  defendant  to 
secure  such  settlement.— Sloan  v.  Davies,  Keck,  et  al.,  97. 
8.  Same— An  agreement  which  is  merely  a  completion  of  a  former 
contract  may  be  supported  by  the  same  consideration.— Grif- 
fith V.  Fields  &  Bryant,  362. 

4.  Statute  of  Frauds— A  verbal  statement  to  a  landlord  by  one  on 

whose  farm  the  tenant  is  to  go  the  next  season,  that  he  will  see 
that  the  landlord  is  paid  his  rent,  and  that  he  will  pay  it  before 
a  specified  time,  is,  where  the  lessor's  lien  is  not.  released,  a 
mere  naked  promise  and  void  within  the  statute  of  frauds. — 
Griffith  V.  Hoag,  4fl9. 

5.  Construotlon  by  Parties  — Performance— When  decedent's 

youngest  child  was  four  years  old  he  agreed  to  convey  land  to 
plaintiff  if  he  would  assist  in  caring  for  decedent's  children 
until  they  could  look  after  themselves.  Plaintiff  rendered 
such  assistance  for  seven  years,  when  decedent  said  that  plain- 
tiff had  earned  the  land  and  gave  him  possession  thereof. 
H*lff,  that  decedent  being  satisfied,  his  widow  could  not 
claim  that  plaintiff  had  not  complied  with  the  contract  — 
Mills  V.  McCaustland,  187. 

6.  Oorporatlon  in  Poreigrn  Qta,tQ— Presumptions —X  contract  of 

insurance  is  presumably  enforcible  in  the  state  under  whose 
laws  it  was  issued,  even  if  the  insurer  is  a  foreign  corpora- 
tion.— Green  v.  Life  Association,  628. 

7.  Husband  and  Wife— Uistribulive  Share— Code,  1873,  section 

2208,  providing  that,  when  property  is  owned  by  either  the 
husband  or  wife,  the  other  has  no  interest  therein  which  can 
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be  the  subject  of  a  contract  between  them,  applies  to  both 
personal  and  real  property,  so  that  an  agreement,  by  the  has- 
band,  relinquishing  all  claim  to  the  separate  personal  prop- 
erty of  his  wife,  is  of  no  effect  to  bar  his  obtaining  his  dis- 
tributive share  in  the  estate  of  his  wife.  — Poole  v  Burn- 
ham,  620. 

8.  Insane  Persons— A  contract  cannot  be  avoided  on  the  ground 

that  one  of  the  parties  thereto  was  insane  or  of  unsound 
mind  when  he  entered  into  a  contract,  free  from  fraud  or 
undue  intluence  and  made  upon  adequate  consideration,  unless 
such  unsoundness  or  insanity  was  of  such  character  that  he 
had  no  reasonable  perception  or  understanding  of  the  nature 
and  terms  of  the  contract.— El  wood  v.  O'Brien.  239. 

9.  Evidence^M  will  be  presumed  that  a  person  was  sane  when  he 

executed  a  contract,  although  he  was  adjudged  insane  eight 
days  thereafter.— /dcm. 

10.  Members  of  Family —Where  plaintiff  went  to  live  with  defend- 
ants when  a  child  and  continued  to  live  with  them  as  one  of 
their  family  after  becoming  of  age,  the  presumption  is  that  his 
services  were  gratuituous,  and  to  recover  he  must  overcome 
this  presumption  by  showing  either  an  express  promise  to  pay 
for  the  services,  or  that  services  were  rendered  and  received 
with  ther expectation  of  being  paid  for.— Salvador  v.  Feeley, 
478. 

!!•  Rule  Applibd —Plaintiff  was  brought  up  by  defendants  as  a 
member  of  their  family.  Defendants  told  him  that  they  did 
not  expect  him  to  do  work  for  nothing;  that  he  would  be  paid 
for  all  he  did;  and  that  on  coming  of  age  he  would  be  given  a 
piece  of  land.  At  another  time  they  promised  him  a  team  and 
harness  when  he  attained  his  majority.  Held,  that  this  did  not 
show  an  express  promise  to  pay  for  the  service  before  plaintiff 
attained  his  majority,  but  tended  to  rebut  the  presumption  that 
the  services  were  gratuituous.  — /rf^m. 

12.  Scde  and  Return— A  contract  bettveen  a  manufacturer  and 
retail  dealer  provided  that  the  dealer  should  act  as  special  agent 
in  the  sale  of  certain  patterns;  that  manufacturer  should 
furnish  patterns  to  a  certain  amount,  and  the  dealer  should  pay 
for  them  half  in  cash  and  half  by  interest  bearing  standing 
credit;  that  dealer  should  pay  for  all  other  goods  "purchased" 
from  manufacturer  before  the  fifteenth  of  the  succeeding 
month;  that  old  patterns  might  be  exchanged  for  new  ones, 
but  not  "in  payment  for  goods  ordered  prior  to  the  time  of 
return;"  that  dealer's  failure  to  keep  in  stock  at  least  three 
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hundred  dollars  worth  of  patterns  should  entitle  the  manu- 
facturer to  declare  the  contract  forfeited,  and  the  standing 
credit  due;  that  either  party  might  terminate  the  contract  after 
a  year,  on  three  month's  notice,  and  that,  if  so  terminated,  the 
dealer  should  have  the  right  to  return  all  patterns  on  hand 
to  manufacturer  and  receive  seventy-five  per  cent  of  the  price 
paid  therefor.  Held,  a  contract  of  sale  and  not  a  contract  on 
"sale  or  return  "— Butterick  Publishing  Co.  v.  Bailey,  326. 
18.  Loss  OF  Goods  by  B'ire— The  loss  by  tire  of  goods  obtained  and 
partly  paid  for  under  a  contract  which  obligated  one  party  to 
exchange  other  goods  for  them,  and  under  certain  conditions, 
to  accept  and  pay  a  certain  price  for  them,  does  not  relieve  the 
other  party  from  liability  to  pay  the  balance  due. ^Tdern, 

CORPORATIONS— See  Contracts,  ';  Damages,  \  *,  «, ';  Plka 
AND  Proof,  ";  Praotick,  ", ",  «. 

1.  Dissolution- A  corporation  incorporated  for  a  specified  term  of 

years,  with  the  right  of  renewal,  continues  to  exist  for  the  purr 
pose  of  discharging  its  obligations  and  disposing  of  its  prop- 
erty, after  the  expiration  of  such  time,  under  Code,  Section 
1629,  providing  that  corporations,  whose  charters  expire  by 
limitation,  may  nevertheless  continue  to  act  for  the  purpose  of 
winding  up  their  affairs.— State  of  Iowa  v.  Fogarty,  82. 

2,  In  Poreigrn  State— Service  of  Summons -A  power  of  attorney 

executed  by  a  foreign  corporation  in  attempted  compliance 
with  North  Dakota  compiled  laws,  section  8192,  requiring  for- 
eign corporations  to  appoint  an  agent  residing  at  some  access- 
ible point,  duly  authorized  to  accept  service  of  process,  and 
upon  whom  service  of  process  may  be  made  with  the  same 
effect  as  upon  the  corporation,  is  suflScient  to  render  service 
upon  the  agent  named  therein  binding  upon  the  corporation 
without  his  acceptance  thereof,  although  the  power  in  terms, 
merely  authorizes  the  agent  to  accept  and  acknowledge  the 
service  of  process  and  did  not  expressly  authorize  service 
to  be  made  upon  him  without  his  acceptance.— Green  v.  Life 
Association,  628. 
8.  Same— It  is  competent  for  a  state  to  require  foreign  corpora- 
tions to  appoint  an  agent  or  attorney  upon  whom  service  of 
process  may  be  made  as  a  condition  of  doing  business  in  the 
state.— 7(iem. 

4«  Same— Where  a  foreign  insurance  company  appoints  an  agent  in 
a  state,  and  did  business  therein,  it  is  conclusively  presumed 
to  have  assented  to  a  statute  providing  that,  when  such  com- 
pany ceased  to  do  business  in  such  state  the  agent  last  desig- 
nated by  it  to  receive  service  shall  be  deemed  to  continue  as  its 
attorney  for  such  purpose.— /citm. 
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5.  CoNSTuucTiox  OF  STATUTE— Where  the  laws  of  another  state 

provide  in  one  statute  that  no  foreign  corporation  shall  do  busi- 
ness therein  without  having  an  authorized  agent  or  aRent  on 
whom  process  may  be  served,  and  in  another  statute  that  a 
foreign  insurance  company  shall,  before  doing  business^ 
l^ppoint  the  commissioner  of  insurance  to  be  its  agent  for  ser- 
vice, but  does  not  make  the  latter  statute  exclusive,  service  on 
an  agent  of  a  foreign  Insurance  company  appointed  under  the 
former  statute  will  confer  jurisdiction  —Idem, 

6.  Stockholder's  Liability— The  sale,  though  made  in  goo  i  faith, 

by  a  stockholder  in  a  corporation  of  his  stock,  only  a  small 
part  of  the  par  value  of  which  has  been  paid,  does  not  termin- 
ate his  liability  for  the  existing  debts  of  the  company,  under 
Code,  1878,  section  1078,  providing  that  the  transfer  of  shares 
is  not  valid  except  as  between  the  parties  unless  it  is  regularly 
entered  on  the  books  of  the  company,  but  that  such  transfer 
shall  not  in  any  way  exempt  the  person  making  it  from  any 
liability  of  the  corporation  created  prior  thereto,  and  section 
1082,  providing  that  nothing  contained  in  such  chapter  shall 
exempt  the  stockholders  from  individual  liability  to  the 
amount  of  the  unpaid  installments  on  the  stock  o.vned  by 
them  or  transferred  by  them  for  the  purpose  of  defrauding 
creditors.— White  v.  Green,  176. 

7.  PowBRs— A  corporation  organized  to  do  business  as  a  dealer  and 

jobber  in  jewelry  without  any  limitation  as  to  the  kind  of  prop- 
erty which  it  might  take  in  exchange  for  its  merchandise,  cannot 
escape  liability  as  a  stockholder  on  stock  of  another  corporation 
received  in  exchange  for  its  jewelry,  on  the  ground  that  it  had 
no  power  to  acquire  such  stock,  where  it  has  had  all  the  bene- 
.  fits  of  the  exchange  and  has  sold  the  stock  received,  retaining 
the  proceeds.— White  v.  Marquardt,  145. 

8.  Trans KTK  of  Stock— Aecordrngr— A  purchaser  of  corporate  stock 

is  not  relieved  from  liability  as  a  stockholder  for  corporate 
debts, simply  because  the  transfer  of  the  stock  was  not  recorded 
in  the  books  of  the  corporation.— /dem. 

CORROB  J  RATION— See  Cam.  Law.  ". 

COSTS-See  Dam.  \  \ 

Governor's  Remission— The  governor  has  no  power  to  remit  or 
suspend  the  collection  of  the  costs  awarded  against  the  defend 
ant  on  the  trial  of  an  indictment  for  keeping  a  liquor  nuis- 
ance.—State  Y.  Mateer,  66. 
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€0-TENANCY— See  adverse  Possession,  »,  *. 

1.  Injunction— One  in  possession  of  land  as  a  tenant  in  common, 

is  entitled  to  an  injunction  restraining  her  co-tenants  from 
any  interference  with  such  possession.— Rogers  v.  Turpin,  188. 

2.  Oaater— One  tenant  in  common  of  land,  who  ousts  the  other 

from  possession,  is  liable  for  the  reasonable  rental  value  of  the 
land,  and  not  merely  for  the  amount  which  he  received  there- 
for.—Boggs  V.  Douglass,  344. 

8.  Satisfaction  of  Lien— A  judgment  plaintiff  in  lawful  posses- 
sion of  land  on  which  his  jjadgment  is  a  lien  has  no  right  to 
apply  the  rents  and  profits  derived  therefrom  to  the  satisfac- 
tion of  such  judgment  as  against  the  owner  of  such  land  who 
is  not  a  judgment  defendant.— /dem. 

4.  Taxation— One  tenant  in  common  cannot  against  his  cotenant 
acquire  a  valid  tax  title  to  the  land  owned  in  common.— Fun- 
son  V.  Brad t,  471. 

COURTS— See  Jurisdiction,  K 

Jurisdiction— Boundary  Line  Crimes— The  county  which  first 
acquires  by  proper  proceedings,  jurisdiction  of  the  person  in 
case  of  a  crime  committed  within  five  hundred  yards  of  a 
county  line  retains  such  jurisdiction  to  the  end,  under  Code, 
187«,  section  4160,  providing  that  when  a  public  offense  is 
committed  within  that  distance  of  the  boundary  line  of  two  or 
more  counties  the  jurisdiction  is  in  either  county.  -  Carter  v. 
Barlow,  78. 

COVENANTS— See  Deeds. 

CRIMINAL  LA W— Corporations,  ';  Courts;  Kvid.  %  •,  »»,  *>; 
Intox.  Liquoks,  *;  JuRiSD.  ';  Pract.  Sup.  Ct.  ",  ^,  *»,  ",  ",  ",  *®. 

Burgrlary— See  *,  post, 

Oorroboration— See  **,  poi^t, 

Oross  Examination— See  ♦,  *, «,  ",  ",  ",  ^\  post. 

DofiTB— See '«,  post. 

1.  Embezzlement— Indict.viknt— An  indictment  for  embezzle- 
ment by  an  attorney,  of  money  entrusted  to  him  by  a  client, 
need  not  set  out  the  kind  or  character  of  the  money  embezzled, 
under  Code,  1873,  section  4817,  providing  that  in  an  indictment 
for  embezzlement  it  shall  be  sufficient  to  allege  the  embezzle- 
ment to  have  been  of  money  generally,  without  designating 
Its  particular  species.— State  v.  Alverson,  152. 
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2.  Same— An  indictment  alleging  that  defendant  had  fraudulently 
embezzled  "the  sum  of  $400.00"  of  the  money  received  by  him 
as  attorney  at  law,  sufficiently  states  that  the  value  of  the 
property  alleged  to  have  been  embezzled,  exceeds  twenty  dol- 
lars.-/(/e//*. 

8.  Bvidenoe— See  '%  '«,  '\  «>, «',  «  ", ", «  ", «  «,  posi.  The  evidence, 
when  taken  as  a  whole  and  fairly  considered,  must,  in  order  to 
justify  a  conviction  of  a  crime,  so  satisfy  the  judgments  and 
consciences  of  the  jury  as  to  exclude  every  other  reasonable 
conclusion,  but  absolute  certainty  is  not  required.— State  of 
Iowa  V.  Marshall,  88. 

4.  Ckoss-examinaiion— On  cross-examination  in  criminal  cases, 

inquiry  may  be  made  concerning  defendant's  different  occu- 
pations and  places  of  residence,  the  extent  to  which  such 
inquiry  may  be  carried,  resting  in  the  sound  discretion  of  the 
court.— State  v.  Chingren,  169. 

5.  Rule  Applied— k  question  asked  of  defendant  on  cross-exami- 

nation in  a  criminal  trial  as  to  the  business  he  conducted  at 
a  given  fair  is  not  improper,  although  the  answer  shows  that 
he  was  engaged  in  a  gambling  occupation.— /dem. 

6.  Harmless  JS^ rror— Defendant  in  a  criminal  trial  is  not  preju- 

diced by  the  question  put  to  him  on  cross-examination 
whether  a  certain  business  institution  which  he  had  testified 
he  had  conducted  was  a  gambling  institution,  where  such 
question  was  immediately  withdrawn.— /dew. 

7.  Jury  Question— The  truthfulness  of  an  explanation  of  the  pos- 

session of  stolen  goods,  although  uncontradicted,  must  be 
determined  by  the  jury— State  of  Iowa  v.  Marshall,  38. 

8.  Rule  Applied— On  a  trial  for  burglary,  to  commit  larceny,  the 

evidence  showed  that  the  goods  in  the  possession  of  the 
accused  were  identified  as  the  goods  stolen;  that  the  accused 
worked  in  a  bakery  adjoining  the  store  from  which  the  goods 
were  stolen;  that  he  had  access  to  the  bakery  at  all  times; 
that  the  bakery  and  adjoining  store  were  separated  by  a 
board  partition,  containing  a  window;  that  a  screw  driver  iwed 
in  the  bakery  fitted  marks  made  on  the  window  and  partition; 
that  possession  was  explained  by  the  purchase  of  the  goods 
from  strangers;  that  the  accused's  father  and  mother  claimed 
to  have  seen  two  strangers  leaving  the  bakery  about  the  time 
of  the  alleged  purchase.  Held,  suflicient  to  support  a  con- 
viction.—/dem. 

9.  Mattees  of   Common   Knowlbdqe— Evidence  that  it  is  the 

custom  to  mark  up  the   price  of  land  when  it   is    being 
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traded  for  floods  is  properly  excluded  on  a  trial  for  cheating  by 
false  pretenses,  as  it  is  a  matter  of  common  knowledge  that 
in  the  making  of  exchanges  of  property  the  prices  are  not  fixed.- 
at  cash  values. -State  v.  Chingren,  169. 

10.  Fedae  Pretences  —  Admissions  —  Evidence    that    defendant 

charcred  with  obtaining  a  stock  of  merchandise  by  false  pre- 
tenses had  stated  to  a  specified  witness,  soon  after  the  trade, 
that  he  had  invoiced  part  of  the  goods  and  that  they  amounted 
to  nine  hundred  dollars  is^admissible  to  rebut  evidence  by  the 
defendant  that  theagoods  were  of  little  value.— /rfem. 

11.  Cross-examination  —Defendant  charged  with  cheating  by  false 

pretenses  in  pointing  out  as  his  wife's  land  ^hich  he  proposed 
to  exchange  for  a  stock  of  goods,  other  land  of  better  quality, 
may  be  cross-examined  as  to  whether  any  money  was  paid  by 
either  him  or  his  wife  for  the  land  given  in  exchange  for  the 
goods  and  as  to  whether  a  m  ^rtgage  given  by  them  on  the  lana 
was  a  sham,  where  he  testifies  on  his  examination  in  chief  that 
his  wife  owned  the  land,  and  that  there  was  a  mortgage  on  it 
ani  that  the  mortgagee  went  with  him  to  examine  certain, 
property  with  a  view  of  changing  the  security  from  the  land.— 
Idem, 

12.  Impeachment— Evidence  of   statements   made   by  defendant 

showing  the  value  of  goods  which  he  is  charged  to  have^ 
obtained  by  false  pretenses  is  admissible  without  laying  a 
foundation,  as  he  is  a  party  to  the  action.— /rferw. 

18,  Indictmbnt— An  indictment  for  obtaining  property  by  falser 
pretenses,  which  alleged  that  the  note  given  in  payment  for 
the  property  was  represented  to  be  good  and  of  par  value,  that, 
such  representations  were  false  and  known  to  be  so,  and  that 
the  property  was  received  because  of  them,  stated  an  offense. — 
State  V.  Nine,  131. 

14.  Immaterial  Allegations —In  an  indictment  for  obtaining  pro- 

perty  by  false  pretenses,  an  averment  that  the  notes  given  in 
payment  of  the  property  were  "assigned  and  transferred"^ 
does  not  charge  that  they  were  indorsed;  and  allegations 
that  defendant  falsely  represented  the  financial  worth  of  the 
assignor  and  thereby  obtained  credit;  thus  assuming  the 
assignor,  to  be  an  indorser,  are  immaterial.  As  it  was  not 
charged  that  the  notes  were  indorsed,  the  financial  standing^ 
of  one  asserted  to  have  indorsed  them  cannot  be  material.— 
Idem, 

15,  Submission  o/*— Where  an  indictment  charged  several  false- 

representations,  any  one  of  which,  if  material,  might  have^ 
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been  the  basis  of  a  conyiction,  it  was  erroneous  to  submit  to 
the  jury  such  representations  as  were  immaterial— /deYit. 

:16«  Yakiamce— It  is  not  a  fatal  variance  in  a  prosecution  for  cheat- 
ing by  pointing  out  a  wrong  tract  of  land,  where  it  is  alleged 
that  defendant  pointed  out  the  land  in  question  as  belonging 
to  Mm.  that  the  proof  was  that  he  said  it  belonged  to  his  wife; 
since  there  might  be  a  conyiction  on  the  further  allegation 
that  defendant  pointed  out  a  tract  owned  by  neither  him  nor 
his  wife.— State  v.  Chingren,  169. 

17.  Same— Where  an  indictment  for  clieating  charged  that  prose- 

cutor did  "bargain  and  trade  an  I  set  over  and  deliver"  to 
defendant  a  stock  of  goods,  which  was  received  by  him  and 
taken  into  his  possession,  and  the  evidence  was  that  the  bar- 
gain was  made  with  the  defendant,  and  delivery  made  to 
him,  there  was  no  variance  though  the  bill  of  sale  was  deliv- 
ered to  defendant's  wife,  it  having  been  done  at  his  request, 
since  the  fact  that  the  defendant  was  acting  for  his  wife  was 
not  sufficient  to  relieve  him  from  responsibility  for  his 
unlawful  act.— /derw. 

18.  Scienter— J5^tn(/fc«c6— In  a  prosecution  for  cheating  by  pointing 

out  to  prosecutor  a  wrong  tract  of  land  in  a  transaction  where 
land  was  traded  for  goods,  evidence  that  defendant  had  pointed 
out  the  same  land  to  another,  and  said  that  about  twenty  acres 
of  it  was  in  the  slough,  is  admissible  on  the  question  of  knowl- 
edge, where  defendant  testified  that  he  did  not  know  the  corners 
and  lines  of  the  land  which  he  was  trading  —Idem, 

19.  Grand  Jury— Minutes  of  Evidence— The  use  by  the  grand 

jury  of  the  minutes  of  a  witness  examined  before  the  commit- 
ting magistrate  is  equivalent  to  an  examination  of  the  witness 
before  such  grand  jury,  under  Code,  1873,  section  44551,  when 
construed  in  connection  with  sections  4273,  4:J89.— State  of 
Iowa  V.  Marshall,  38. 

30.  Evidence- It  will  be  presumed  that  the  evidence  of  witnesses 
whose  names  were  endorsed  on  an  indictment  and  the  minutes 
of  their  evidence  returned  therewith,  were  properly  before  the 
grand  jury,  and  such  presumption  can  be  overcome  only  by  an 
affirmative  showing  that  they  did  not  testify  before  the  grand 
jury,  and  that  no  notice  was  served,  and,  also,  that  they  either 
did  not  give  evidence  before  the  committing  magistrate,  or 
that  the  minutes  thereof,  made  by  him,  were  not  used  by  the 
grand  jury.— /dem. 

-21.  iSamf— Other  evidence  than  the  minutes  is  admissible  on  the 
trial  to  determine  whether  or  not  a  witness  was  in  fact  exam- 
ined before  the  grand  jury  or  committing  magistrate,  although 
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the^minutes  returned  with  the  indictment  are  made,  by  the 
statute,  conclusive  as  to  what  names  are  or  should  be  indossed 
on^the  back  of  the  indictment.— /dem. 

Harmless  Error— See  \  ante, 
Impeciohinent— See  ",  ante, 
Indiotment-See  \  \  ".  ",  ».  ",  ".  ante, 
Instruotions— See  »S  post, 
Juryi Question— See  %  ante, 

48.    Larceny —See  ',  »,  ante.    Dog— A  dog  is  the  subject  of  lareeny, 
being  comprehended  in  the  term  "chattels,"  as  used  in  Code, 
1873,  section  3902,  defining  such  crime.— Hamby  v.  Samson,  112. 
28.    Evidence— Evidence   that   defendant,  charged   with   larceny, 
wanted  to  borrow  money  on  the  stolen  property,  is  admissible 
on  the  question  whether  defendant,  in  assisting  another  person 
in  bringing  it  to  the  place  where  it  was  afterwards  found,  or  in 
bringing  it  himself,  with  such  other  person's  assistance,  had 
the  intention  of  stealing  the  property  or  aiding  therein.— State 
of  Iowa  V.  Fogarty,  32. 
24«        Cross- ^ajarntna^io»— Where,  in  a  prosecution  for  larceny,  a 
witness  testified  that  defendant  brought  the  property  to  his 
shop  and  endeavored  to  borrow  money  upon  it,  questions,  on 
cross-examination,  as  to  whether  witness  had  not  informed 
others  that  part  of  the  property  belonged  to  him  and  had 
been  in  his  possession   for  over  two   years,  are  properly 
excluded,  where  no  complicity  on  part  of  the  witness  was 
shown.— idem. 
25.    Indiocmbnt- A.n  indictment  for  larceny  alleging  that  the  prop- 
erly taken  belonged  to  the  "Skinner  Manufacturing  Company" 
is  not  insufficient  for  failure  to  allege  that  such  company  is 
either  a  corporation  or  a  partnership.— /ctem. 

Minutes  of  Evidence— See  ",  »,  ",  Ante, 

^6.  'hUoxder— Sufficiency  of  Evidence—Hwo  policemen  were  shot  in 
certain  railroad  yards  One  was  killed  outright,  but  before  the 
other  expired  he  indicated  by  signs  that  they  had  been  shot 
within  a  passenger  coach  by  two  men  who  had  escaped.  A  wit- 
ness saw  two  men  run  away  immediately  after  the  shooting, 
and  their  tracks  were  found.  He  was  eight  and  one-half  feet 
from  the  men,  and  identified  one  as  R  ,  and  described  the  other 
as  of  size  and  dress  similar  to  defendant.  A  window  in  the 
coach  was  broken  out,  which  a  witness  heard  done  immediately 
after  the  shooting,  and  there  were  blood  stains  on  the  coach. 
The  bullets  shot  were  thirty-eight  caliber,  and  a  thirty-eight 
caliber  revolver  was  found  next  day  not  far  from  the  coach. 
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It  was  of  blue  steel,  and  bloody,  and  bullets  therein  were  bat- 
tered at  the  ends.  Two  nights  before  the  killing  defendant 
was  at  a  hotel  where  the  clerk  took  from  him  a  blue  steel 
revolver  and  in  removing  the  bullets  therefrom  he  battered  the 
ends.  'J  he  clerk  returned  the  revolver  the  next  morning  with 
the  bullets  replaced,  defendant  claiming  it  as  his  property. 
The  clerk  identitied  the  revolver  found  as  that  of  defendant. 
Defendant  and  R.  robbed  several  people  on  the  night  previous 
to  the  shooting,  and  the  policemen  killed  were  notified  of  this 
fact.  Defendant  and  R.  were  seen  together  after  the  shooting 
at  different  times  and  places  until  arrested.  When  arreeted,. 
they  were  told  that  they  answered  the  description  of  the  per- 
sons who  killed  the  policemen,  and  were  arrested  for  that  reason. 
Defendant  instantly  inquired  with  anxiety  whether  both  were 
dead.  He  also  admitted  being  at  said  hotel  on  the  night 
mentioned,  and  that  his  revolver  was  taken  from  him.  Held, 
that  the  evidence  supported  a  conviction  for  murder.— State  v. 
Healy,  163. 

27.  Evidence- Evidence  that  defendant,  charged  with  murder  of 

special  policeman,  and  two  other  persons  had  held  up  different 
persons  shortly  before  the  crime  was  committed,  is  admissible 
to  show  that  such  policemen  had  the  right  to  arrest  them,  and 
that  defendant  had  a  motive  to  resist.— /tie??*. 

28.  iSrtWic— Evidence  that  a  special  policeman  for   whose  murder 

defendant  is  on  trial,  said  a  short  time  before  the  crime  was 
committed  that  he  was  looking  for  some  persons  who  were 
"holding  up"  people  in  the  neigh borhoad,  and  that  they  could 
not  be  far  away,  is  admissible  to  show  what  such  policeman 
was  doing  at  the  time  of  the  murder.— /dem. 

Perjury— See  ",  ",  Post. 

Praotioe— See  ",  AfUe.;**,  Post. 

29.  Seduotion— A  finding  that  defendant  charged  with  seduction 

of  a  girl  seventeen  years  old  made  use  of  seductive  arts,  is  sus- 
tained by  evidence  that  he  was  on  very  friendly  terms  with  the 
prosecutrix;  that  she  was  intimate  with  his  family,  and  that  at 
the  time  of  the  alleged  seduction  he  put  his  arm  around  her 
and  began  to  coax  and  flatter,  and  told  her  it  would  not  hurt 
her  to  have  intercourse  with  him.— State  of  Iowa  v.  Hayes,  82. 

80*  Corroboration— Corroboration  of  prosecutrix'  statement  that 
defendant  committed  the  seduction  may  be  found  in  the  rela- 
tion of  the  parties  and  the  attending  circumstances.— /dem. 

81*  Instrlotions— Though  prosecutrix,  on  rebuttal,  stated  the  date 
on  which  she  had  intercourse  with  the  defendant  a  week 
earlier  than  on  her  first  examination,  an  instruction  that  the 
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particular  day  was  not  material,  provided  the  seduction 
occurred  within  eighteen  months  before  the  indictment  is  not 
objectionable  as  justifying  the  jury  in  inferring  that  defend- 
ant's evidence  tending  to  show  that  he  was  not  with  prosecu- 
trix at  the  time  first  stated  by  her,  was  immaterial  and 
incompetent.— /rfewj . 

^2.  Subornation  of  Perjury— In  a  trial  for  subornation  of  per- 
jury, evidence  of  the  testimony  before  a  grand  jury  of  a 
witness  claimed  to  have  been  suborned  was  material,  as  bear- 
ing upon  the  motive  of  defendant  in  procuring  him  to  testify 
otherwise  on  the  trial  of  the  indictment  of  defendant  which 
was  based  upon  this  witness*  testimony.— State  of  Iowa  v. 
Porter,  677. 

:88.  Indictment -An  indictment  for  subornation  of  perjury  which 
charged  in  the  language  of  the  statute  that  the  defendant  sub- 
orned and  procured  a  witness  to  testify  falsely,  need  not  set 
out  the  means  or  methods  employed  by  defendant.— /dcm. 

B4.  Trial— Absence  of  Judgb  During  Jury  Argument— A  convic- 
tion is  not  unlawful  because  the  judge  stepped  out  of  the 
court  room  during  some  of  the  argument  of  defendant's  coun- 
sel; where  he  was  not  out  of  hearing  of  counsel,  but  heard  all 
that  was  said,  and  no  predjudice  appears.— /liem. 

Variance— See  ",  ",  ante, 

•CRIMINAL  FRACTICE-See  Jurisdiction  \ 
CROSS-EXAMINATION-See  Crim.  Law,  S  »,  •,  ",  ";  Evidence,  *; 

Practice,  »<>;  Pract.  Sup.  Ct.,  ««. 
•CUSTOM— See  Railroads,  *. 

DAMAGES—  See  Cotenancy,  «;  Fraud,  ";  Libel,  ',»;  Railroads,  », 

!•    Bminent  Domain— The  increased  value  of  a  lot  at  the  time  it 

was  taken  for  depot  purposes  in  condemnation  proceedings,  by 

reason  of  the  anticipated  construction  of  a  depot  in  the  locality, 

may  be  considered  in  determining  the  amount  of  the  award  of 

damages  to  the  owner. —Snouffer  v.  Railway  Co.,  681. 

-2,  Instructions  Construed— An  instruction  directing  the  jury,  in 
assessing  damages  for  the  taking  of  land  by  a  railroad,  not  to 
consider  or  deduct  benefits  derived  on  account  of  any  enhanced 
value  that  has  accrued  to  the  owner  by  reason  of  any  contem- 
plated building  of  a  depot  thereon,  cannot  be  construed  as 
directing  the  jury  to  add  such  future  accessions  of  value,  where 
they  are  also  instructed  not  to  base  their  verdict  on  speculative 
values.— /(/ctw. 


SmtkU  flRures  refer  to  subdivistoas  of  Index.    The  others  to  page  of  report. 


774  Index. 

DAV4GBfl    Ck>Dtinued 

8.  Personal  Injury— Allegations  that  plaintiff  suffered  permanent 
disability  in  consequence  of  an  injury  will  support  a  recorery 
for  such  disability  as  it  existed,  though  it  were  not  permanent; 
and  under  such  pleading,  where  the  jury  was  instructed  that 
plaintiff,  alleging  permaner  t  injury,  should  recover  all  dam- 
ages directly  resulting  therefrom,  and  suflScient  to  compensate 
for  the  extent  and  duration  of  the  injury,  and  all  damages^ 
present  and  future,  necessarily  resulting,  the  fact  that  it 
specially  found  that  the  injury  was  not  permanent  does  not 
limit  the  verdict  to  the  actual  pecuniary  loss.—Ankrum  y.  City 
of  Marshalltown,  493. 

4«  Punitive  Damagres— In  the  absence  of  actual  damages,  there 
can  be  no  award  of  punitive  damages,  notwithstanding  malice 
is  shown. — Boardman  v.  Grocery  Co.,  445. 

5*  Stock  Book  Inspection- -^c<»on — Code,  1873,  sections  1076  to 
1078,  giving  persons  the  right  to  inspect  the  stock  books  of  any 
corporation,  and  requiring  a  posting  of  the  by-laws,  givesariglit 
of  action  to  anyone  injured  by  a  failure  of  the  corporation  to 
comply  therewith. — Idei^i, 

6.  Same — The  value  of  plaintiff's  time  in  endeavoring  to  secure  the 

right  to  inspect  the  stock  book  of  defendant  corporation,  and 
sums  paid  to  his  attorney  therefor,  are  not  recoverable  as  actual 
damages.— /derw. 

7.  Tender  of  Inspection— Where  plaintiff  sought  the  right  to 

inspect  the  stock  book  of  a  corporation,  which,  by  its  answer,, 
tendered  him  such  right,  and  also  tendered  all  the  costs  of  the 
suit  to  date,  his  failure  to  dismiss  the  suit,  where  no  actual 
damages  had  resulted,  warrants  the  taxing  of  costs  against  him^ 
after  the  tender,  though  he  is  entitled  to  nominal  damagea— 
Idem. 

8.  Warranty— 5reacA  -Where  machines  are  purchased  of  a  manu- 

facturer by  a  dealer,  prospective  profits  are  not  a  correct  meas- 
ure of  damages  resulting  from  a  breach  of  the  warranty  that 
the  machines  were  well  made;  but.  if  the  dealer  has  not  made 
a  seasonable  tender  of  the  machines,  his  damages  are  the  dif- 
ference between  the  value  of  the  machines  as  warranted  and 
their  actual  value,  to  which  he  may  add  any  expense  necessa- 
rily incurred  because  of  the  breach  of  warranty.— Checkrower 
Co.  V.  Bradley  &  Co.,  537. 

9.  Same— A  purchaser  of  a  stallion  warranted  to  be  a  ''good  foal 

getter"  cannot  recover  the  cost  of  keeping  the  horse  for  breed- 
ing purposes  after  he  learos  it  is  not  as  warranted— El  wood  v. 
McDill,  437. 
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DECLARATIOKS-See  Evidence,*. 
DEDICATIOX-See  Railroads,  «. 

1.  Revooation — Acceptance — An  attempted  dedication  of  land  foir 

streets  by  executing,  acknowledging  and  recording  a  plat  of  a 
tract  of  land  in  accordance  with  Code,  1873,  sections  559,  561, 
which  is  inoperative  under  the  statute  because  of  defects  ia 
the  plat  may  be  withdrawn  bv  the  donor  at  any  time  before 
acceptance  by  the  public— Railway  Co.  v.  Town  of  Britt,  198. 

2.  Statutory  Dedication— The  execution,  acknowledgment  and* 

record  of  a  plat  of  laod  on  which  certain  streets  are  desig-- 
nated,  will  not  constitute  a  valid  dedication  of  the  land  where 
the  plat  does  not  give  the  length  or  breadth  of  either  the  lots  - 
or  blocks  and  gives  the  width  of  only  a  few  of  the  streets,  ex- 
cept that  it  is  stated  thereon  that  it  is  drawn  on  a  scale  of  one 
inch  to  one  hundred  and  twenty  feet  and  the  initial  point  of 
the  survey  cannot  be  ascertained  without  going  to  another 
survey  which  is  not  in  the  record,  under  Code  1873.  section 
559,  requiring  such  plat  to  accurately  describe  all  the  subHi- 
visions  of  the  tract  and  the  breadth  and  courses  of  ail  strent.s^ 
and  section  561,  providing  that  such  plat  when  acknowledged 
and  recorded  is  equivalent  to  a  deed  in  fee  simple  of  such  parts 
of  the  land  as  are  set  apart  for  streets. — Idem. 
8.        Same— An  incompetent  or  defective  statutory  dedication  of  hnd" 
for  streets  may  be  sustained  as  a  common  law  dedication  if  the 
streets  marked  on  the  plat  can  be  located  with  sufficient  cer- 
tainty and  if  there  has  been  an  acceptance  by  the  public, -I dem^ 

4.  Same— An  attempted  dedication  of  land  for  streets  by  execut- 
ing, acknowledging  and  filing  a  plat  of  the  same  as  provided^ 
by  Code,  1873,  sections  559,  561,  which  is  inoperative  because- 
of  defects  in  the  plat  is  revoked  by  the  execution  by  the  gran- 
tor, before  the  acceptance  by  the  public,  of  a  deed  including 
the  land  designated  as  streets,  without  any  reservation. — Idem.^ 

DEEDS — See  Adverse  Possession,*  Evidence,". 

Covenants- A  covenant  in  a  deed  to  land  that  it  is  *'free  from  \ 
incumbrances,"  is  limited  by  a  statement  in  the  granting  clause  • 
of  the  deed,  that  it  is  "subject  to"  an  existing  mortgage  of  au 
specified  amount.— Johnson  v.  Nichols,  123. 

DEEDS  AS  M0RTG4GES-See  Homesteads,  «,'. 

1.  Defeasance.— The  title  of  the  grantee  in  a  deed  subject:  ttrat. 
defeasance  becomes  absolute  if  by  agreement  the  defeasance^ 
is  cancelled  or  surrendered.— Haggerty  v.  Brower,  395. 
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2.  Evidenoe-  On  making  a  loan  of  three  thousand  dollars,  the 
lender  took  a  three  thousand  dollar  mortgage  to  a  third  person, 
and  a  real  estate  and  chattel  mortgage  to  secure  six  hundred 
dollars,  and  a  deed  to  himself,  without  assuming  the  three 
thousand  dollar  mortgage;  and  he  testified  that  the  grantor 
had  called  on  him  for  a  loan,  was  unwilling  to  allow  a  mort- 
gage on  his  land  to  be  foreclosed,  and  insisted  on  the  lender's 
paying  oflP  the  debt  and  taking  a  deed,  giving  him  one  year  in 
which  to  repurchase.  The  grantor  was  unable  to  read  or  write, 
and  testified  that  the  deed  was  given  only  as  security,  and  he 
was  corroborated  by  members  of  his  family.  Held^  that  the 
deed  should  operate  as  a  mortgage.— icierw. 

8.  Same— Evidence  that  the  grantor  in  a  deed  absolute  on  its  face, 
but  claimed  by  him  to  have  been  given  to  secure  a  debt,  leased 
the  premises  from  the  grantee  tends  to  show  that  the  latter 
owned  the  land  but  is  not  conclusive  on  that  point.— -/dewi. 

4.    Maxims— Ouce  a  mortgage  always  a  mortgage.— /<itw. 

DEFAULT— See  Judgments,  »*>;  Practice,  *», ». 

DEFEASANCE- See  Deed  as  Mtge.  K 

DELIVERY-  See  Bonds.  <;  Mtges.,  «;  Notes,  \  \ 

DEMAND- See  Replevin,  K 

DEMURRER— See  Pleading  •  »;  Pkact.  Sup.  Ct.,  »«. 

DEPOSITIONS-  See  Practice,  •, »«,  ". 

DESCENT  AND  DISTRIBUTION— See  Estates  of  Decedents, »"; 

Homesteads,  ".  ". 
DEVISE-See  Eli-ction  OF  Remedied. 
DIRECTED  VERDICT— See  Instructions,  S  ";  Fbacticb,  ",  »  ".  "; 

Pbac.  Sup.  Ct.  ^  ». 
DOGS-See  Crim.  Law,  " 
DOWER— See  Estates  of  Decedents,  »^  ";  Homesteads.  ",  »,  "; 

Notes,  ». 

iOURESS. 

1.  Duress  in  the  making  of  a  contract  exists  when  the  person  mak- 
ing it  is  induced  to  do  so  by  being  put  in  fear  by  means  of 
threats  of  arresting  and  unlawfully  charging  him  with  crime, 
when  the  threats  and  the  fear  thereby  induced  are  such  as 
would  influence  a  man  of  reasonable  courage  and  prudence, 
and  deprive  the  party  making  the  contract  of  the  exercise  of 
free  will  in  making  it,  provided  that  the  threatened  arrest  is 
wrongful  and  unlawful  and  apparently  about  to  be  enforced.— 
Kennedy  v.  Roberts,  521. 
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2.  Blackmail— PLBADiNO-Code  1873,  section  3871,  makes  it  an 
ofiFense  for  any  person  to  maliciously  threaten  to  accuse  another 
of  a  crime  with  intent  to  extort  any  money  or  pecuniary  advant- 
age whatever,  or  compel  the  person  threatened  to  do  any  act 
against  his  will.  Held,  that  it  is  not  necessary  in  a  suit  to 
recover  a  note  given  under  duress  for  the  one  threatened  to 
plead  his  innocence  of  the  crime  which  the  other  party  threat- 
ened to  accuse  him  of  committing.— /dem. 
:8.  Same— An  allegation  that  defendant  wantonly  and  maliciously 
made  the  threats  for  the  purpose  of  extorting  the  note,  and  as 
a  result  of  those  threats  plaintiff  was  put  in  fear  and  was  com- 
pelled to  execute  the  note  without  any  consideration,  is  a  suffi- 
cient showing  that  the  threats  were  immediate,  and  without 
immediate  means  of  prevention,  and  were  such  as  would 
operate  upon  a  person  of  reasonable  courage.— /Jew. 

4«  Eatifloation — An  intention  by  the  maker  of  a  note  obtained  by 
duress,  to  ratify  the  same,  is  necessary  in  order  that  any  ratifi- 
cation shall  be  binding  upon  him,— Idem. 

EliECTION-See  Practice,  ". 

ELECTION  BY  WIDOW— See  Estates  of  Decedents,  ^  ";  Home- 
steads, ", ",  ". 

ELECTION  OP  REMEDIES. 

Devise— Paktial  Renunciation— A  stepfather  agreed,  upon 
consideration,  to  convey  certain  lands  to  his  stepson  and  devised 
that  land  and  other  to  him,  by  will.  Held,  the  stepson  could, 
without  being  put  to  an  election,  claim  the  land  conveyed  by 
contract  and  also  willed,  under  the  contract,  and  claim  the 
other  land  under  the  will.  Such  a  course  is  not  inconsistent, 
and,  therefore,  no  election  is  necessary.— Mills  v.  McCaustland, 
187. 
EMBEZZLEMENT— See  Crim.  Law,  »,  K 

EMINENT    DOMAIN— See  Damages,  ,^ 

1.  Poles  of  an  electric  railway,  if  properly  placed,  do  not  give 

ground  of  complaint  to  an  abutting  owner,  whether  heovvns 
the  fee  of  the  street  or  not.— Snyder  v.  Street  Railway  Co.,  284. 

2.  Same— Poles  of  an  electric  railway  must  not  be  so  placed  as  to 

interfere  unnecessarily  with  the  right  of  abutting  owners  to 
use  and  enjoy  their  property.— /dctw. 

^.  Sohool  Lauds.  Presumptions— Under  Code,  1878,  section  1827, 
providing  tha*,  in  case  the  owner  refuse  or  neglect  to  convey 
land  designated  for  school  purposes,  the  same  may  be  acquired 
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by  oondemnatioD  in  tbe  manner  therein  provided,  a  condem- 
nation proceeding  in  all  respects  conforming  to  tbe  strict  re- 
quiremeot  of  such  statute  raises  presumptions  that  no  more  than 
the  area  of  land  permitted  to  be  acquired  was  taken,  that  the 
owner  withheld  his  conveyance  thereof,  that  such  taking  was 
necessary,  and  that  the  requisite  tax  was  voted  for  its  pur- 
chase, and  all  conditions  precedent  to  the  exercise  of  such 
power  were  performed. — District  of  Oakland  v.  Hewitt,  663. 

4.  Same— Under  Code,  1878,  section  1825,  providing  for  the  taking^ 
by  condemnation  of  land  "for  the  location  or  construction  of  a 
school  house  or  for  the  convenience  of  the  school,''  and  section 
1828,  that  such  land  shall  be  for  school  purposes  only,  and  if 
not  so  used  shall  revert,  an  appropriation  of  land  used  for  a 
school  play  ground  is  for  the  convenient  use  of  the  school,  and 
although  not  used  for  an  original  building  site,  is  not  within 
the  latter  statute  and  does  not  revert. — Idem. 

EQUITY. 

1.  Mcudms— Where  the  equities  are  equal,  the  law  will  prevail.— 

Richards  v.  Cowles,  784. 

2.  Settlement -Administrators— An  allowance  made  to  one  act- 

ing as  administrator  under  the  mistaken  idea  that  he  was 
entitled  so  to  act  presents  a  case  in  which  equity  will  relieve 
from  mistakes  of  law.— Dorris  v.  Miller,  564. 

EQUITABLE  ASSIGNMENT— See  Attorneys,  \ 
EQUI  TABLE  LIEN— See  Bona  Fide  For,  »;  Salbs,  *. 

ESTATES  OF  DECKDENTS-See  Atty  s.  «;  Election  or 
RiCMEDiEs;  Judgments,  »,S»;  Taxes,  \  *, ». 

1.  Bzecutors  and  Administrators— Appointment.     Juri^dU> 

Hon  of  ComW5.— The  county  of  the  residence  of  the  decedent 
has  exclusive  jurisdiciion  to  grant  letters  of  administration* 
under  Coda,  1873,  section  2812,  as  amended,  providing  that  the 
district  court  of  each  county  shall  have  "exclusive  jurisdiction'* 
of  the  appointment  of  administrators. — In  re  Estate  of  King, 
820. 

2.  Same — In  proceedings  to  annual  letters  of  administration  gpranted 

without  jurisdiction,  the  court  has  no  power  to  pass  on  the 
validity  of  a  settlement  made  by  the  administrator.  Its 
powers  are  confined  to  annulling  the  letters  issued  by  it. — 
Idem, 
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8.  Same— The  district  court  of  the  county  in  which  the  decedent 
resided,  which,  by  Code,  1878,  section  2312,  as  amended,  has 
exclusive  jurisdiction  of  the  appointment  of  administrators^ 
may  properly  ignore  a  void  appointment  by  the  district  court 
of  another  county,  and  take  any  necessary  steps  to  settle  the 
estate.— /dew. 

4.  Same— rrons/fer— Proceedings    for   the   administration   of   an 

estate,  commenced  in  another  county  than  that  in  which  the 
decedent  resided,  which  latter  county,  under  Code,  1873,  sec- 
tion 2312,  as  amended,  has  exclusive  jurisdiction  of  such  pro- 
ceedings, should  not  be  transferred  to  the  county  of  the 
decedent's  residence,  as  there  is  nothing  to  transfer.— /dew. 

5.  Counsel  Fees  -  Counsel  fees  of  an  executor  in  setting  aside  and 

revoking  ancillary  administration  erroneously  granted  ta 
defendant  in  another  state  cannot  be  recovered  from  such 
defendant  where  no  malice  on  defendant's  part  is  pleaded  or 
proven;  and  even  conceding  that  defendant  had  no  right  to 
apply  for  administration,  and  that  his  conduct  was  tortious^ 
the  fees  are  not  recoverable.  The  motive  with  which  a  person 
exercises  a  legal  right  is  immaterial.— Dorris  v.  Miller,  564. 

6.  Fraud — Counsel  fees  paid  out   by  one   in  an  unsuccessful 

attempt  to  retain  ancillary  administration  of  an  estate  can- 
not be  recovered  from  the  estate,  especially  where  such 
person  made  false  and  untruthful  statements  in  his  petition 
for  such  administration.- /dem. 

7.  Liens— Prtor»7i>5— The  equitable  lien  which  a  judgment  creditor 

establishes  upon  a  devise  to  the  judgment  debtor  before  the 
executor  has  taken  steps  to  enforce  the  payment  of  notes  due 
from  the  devisee  to  the  estate,  prevails  over  any  interest  which 
the  executor  may  have  wherewith  to  subject  the  devise  to  the 
payment  of  the  notes.— McCormick  v.  Hanks,  639. 

8.  Taxation— The  money  in  the  hands  of  an  executor  or  adminis- 

trator is  not  exempt  from  taxation  for  the  reason  that  it  is  not 
being  loaned  or  invested,  especially  where  taxes  are  not  paid 
on  same  at  the  principal  place  of  administration.— Dorris  v. 
Miller,  564. 

9.  Settlement— Cons^rttcWowo/ s<a^f*/6— One  appoiuted  as  ancil- 

lary administrator,  in  his  endeavor  to  retain  such  position, 
was  allowed  by  the  probate  court  counsel  fees,  under  the  mis- 
taken idea  that  be  was  entitled  to  represent  the  estate,  and 
such  order  has  not  been  set  aside  or  vacated.  On  appeal,  his 
appointment  was  reversed.  There  was  no  necessity  of  any 
ancillary  administration,  of  which  he  had  knowledge,  and  bis 
acts  in  petitioning  therefor  lacked  but  little,  if  anything,  of 


Small  Hgures  refer  to  subdivisionB  of  Index.    The  others  to  page  of  report. 


780  Indbx. 

Est.  op  Dccsd.    Cod  tinned 

fraad.  Held  that,  in  an  action  by  the  estate  against  him,  he 
was  liable  for  the  amount  of  such  fees*  under  Code.  1873.  section 
2474,  providing  that  mistakes  in  settlements  may  be  corrected 
at  any  time  before  the  discharge  of  the  executor;  and  Code, 
1873,  section  2475,  limiting  the  time  to  three  months  within 
which  applications  may  be  made  to  open  up  accounts  of  execu- 
tors and  administrators  settled  in'  the  absence  of  parties  in 
interest,  has  no  application  to  mistakes  or  fraud  in  the  settle* 
ment  of  an  administrator's  intermediate  account. — Idem, 

10.  Desent  and  Distribution— Dower— ff^^jon— The  inference 

of  an  election  by  a  widow  to  retain  the  homestead  for  life 
instead  of  taking  her  distributive  share  under  the  statute, 
arising  from  her  occupation  of  the  homestead  with  her  minor 
children  as  a  home  for  more  than  ten  years,  is  overcome  by 
proof  of  a  contrary  election  solemnly  asserted  in  a  suit  for  con- 
tribution instituted  by  the  guardian  of  the  heirs  and  continually 
evidenced  by  leasing  and  demanding  and  receiving  the  rents 
of  the  distributive  share  and  bearing  its  portion  of  the  burden 
during  all  such  timo  as  to  taxes  and  improvements. — Wold  & 
Olson  V.  Berkholtz,  870. 

11.  Applioatiow  fob  Dowbb— Wme  for  making^ A.  widow  occu- 

pying a  homestead  for  more  than  ten  years  after  her  hus- 
band's death  is  not  precluded  from  asserting  her  right  to 
dower,  which  she  has  elected  to  take  in  lieu  of  homestead,  by 
Code  of  1873,  section  8369,  which  limits  the  time  within  which 
application  for  dower  may  be  made  to  ten  years;  since  the 
remedy  therein  provided  is  not  exclusive.~/dein. 

12.  Devisee— Notes  executed  by  a  son  to  his  father  in  1873  and  1878 

which  passed  to  his  mother  as  sole  legatee  of  his  father  on  his 
death,  in  1877.  cannot,  on  the  death  of  his  mother,  in  18»5,  in 
an  action  to  subject  his  interest  as  devisee  in  her  estate  to  a 
judgment,  be  considered  valid  obligations,  where  no  attempt 
was  made  by  his  mother  to  enforce  them  during  her  lifetime, 
and  her  executor  did  not  list  or  treat  them  as  assets  of  the 
estate.— McCormick  v.  Hanks,  689. 

18.  Interest  on  Funds— An  ancillary  administrator  is  not  charge- 
able with  interest  on  the  funds  held  by  him  where  he  retained 
them  for  less  than  a  year  and  was  not  asked  to  make  distribution 
to  the  legatees  and  made  no  profit  therefrom  except  what 
incidental  profit  may  have  been  derived  from  depositing  the 
funds  subject  to  check  in  the  bank  of  which  he  was  president. 
-  Dorris  v.  Miller,  564. 
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ESTOPPEL— See  Adjudication;  Agbncy,  »,  »;  Instructions,  •; 
Intox.  Liquor,  ';  Liens,  ^;  Sales,  •. 
A  statement  made  by  the  owner  of  property  indicating  its  owner- 
ship by  another  is  not  available  to  establish  an  estoppel  in  favor 
of  one  who  did  not  know  of  such  statement  at  the  time  he 
dealt  with  the  property.—Harward  v.  Davenport,  592. 

EVIDENCE— See  Alienating  Wife's  A FFE(moN8,\*,',*;  Attach- 
ment, «,«,*;  Checks,  •;  Contracts,  »;  Crim.  Law,  »,  \  \  \ »,  ^o, ", »% 
'*,  ",  ***,  *',  ",  ",  "^y ", ", **,'^;  Deed  as  Mtgk.  \  »;  Fraud,  «, »,  \  »,  "; 
Fraud,  ("onvey.  *;  Homesteads,  *;  Jurisdiction,';  Makriagk^ 
\  »;  Practice,  -\  ^, ", «;  Frac.  Sup.  Ct.  \  ^o^  ^\  ««, »«,  ",  «», »«, »',  ", 
";  Railroads,  ^  %  »•;  Warbantit,  ^;  Wills,  \  \ 

U  Aooount  Started— Jury  Qe^sfion.- -It  is  a  question  for  the  jury 
whether  the  fact  that  a  debtor  retained  a  bill  for  services  a 
long  time  without  objection  shows  such  acquiescence  as  to 
amount  to  an  account  stated,  and,  if  there  was,  whether  the 
items  of  the  account  were  correct. — Hollenbeck  v.  Ristine, 
488. 

2.  Assumption.— A  witness  having  testitied  that  goods  were 
stolen  from  his  store,  it  does  not  assume  that  a  larceny  had 
been  committed  to  ask  him  what  were  the  goods  stolen  and 
to  name  them. — State  of  Iowa  v.  Marshall,  88. 

8.  Burden  of  Proof— See  ",  Pos/.— Defendant  in  an  action  for 
board,  care,  and  medicine  furnished  to  his  minor  son,  has  the 
burden  of  proving  the  emancipation  of  his  son,  where  he 
relies  thereon  as  a  defense.— Kubic  v.  Zemke,  269. 

4«  Cross- examination — Values — In  proceedings  to  condemn  land 
for  railroad  purposes,  a  witness  who  testifies  to  its  value  may 
be  asked  on  cross-examination  the  value  of  other  lots  in  the 
neighborhood  and  as  to  the  price  paid  in  one  instance,  to  show 
his  knowledge  of  values.— Soouffer  v.  Railway  Co.,  681. 

5.  Deolarationsof  One  Deceased— Where  it  is  not  shown  that 

the  maker  of  a  note  was  insolvent,  declarations  of  a  deceased 
payee  and  indorser  that  the  note  bad  not  been  paid,  and  was 
the  property  of  his  wife,  made  after  he  had  parted  with  all 
interest  therein,  are  not  competent,  as  being  against  his  pecun- 
iary interest;  and  this  is  so  notwithstanding  that  declarant  was 
still  under  a  contingent  liability  as  indorser  of  the  note — 
Moehn  v.  Moehn,  710. 
Deeds— See  "  post 

6.  Bzolusion — It  is  proper  to  overrule  an  objection  to  evidence,  if 

admissible   for    any   purpose. — Citizens    National    Bank   v. 
Converse,  669. 
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7.  Harmless  Ekkor— Error,  if  any,  in  sustaining  objections  to  cer- 

tain questions,  is  not  prejudicial  where  the  evidence  sought  to 
be  elicited  thereby  is  brought  out  in  answer  to  other  ques- 
tions.-Griffith  V.  Hoag,  499. 

8.  SAME—Hearsay  evidence  is  not  prejudicial  where  the  same  fact 

is  subsequently  established  without  contradiction.— £1  wood  y. 
McDill.  437. 
Fraud— See  ",  post. 
Harmless  Error— See  ^  ante, 
V,    Impeachment— Com W  and  Jury^Kn  instruction  as  to  what 
weight  impeaching  evidence  shall  have  as  affecting  defendant's 
credibility,  and  what  weight  shall  be  given  his  testimony,  and 
under  what  circumstances  his  testimony  may  not  be  rejected 
entirely,  is  proper,  as  such  evidence  may  affect  defendant's 
credibility,  and   not  warrant  a   rejection  jDf   his   testimony 
entirely;  and  under  such  circumstances  the  extent  to  which 
his  credibility  is  impeached  is  for  the  jury.— State  v.  Chingren, 
169. 

10.  Same— A  witness  for  the  state,  in  a  prosecution  for  larceny,  who 
has  testified  that  defendant  wanted  to  borrow  money  on  the 
property,  cannot  be  impeached  by  evidence  that  he  stated  to 
other  persons  that  the  property  belonged  to  himself.— State  of 
Iowa  V.  Fogarty,  82. 

11»  Innocent  Purchaser— ^wrrfen  of  Proo/— The  burden  of  prov- 
ing that  one  is  an  innocent  purchaser  of  real  estate  without 
notice  of  prior  equities  is  originally  upon  the  purchaser,  but 
when  he  has  proved  his  purchase  and  payment  for  the  land, 
the  onus  is  shifted  to  the  person  asserting  the  encumbrance,  to 
show  notice  thereof,  either  express  or  implied,  to  the  pur- 
chaser.—Iron  Co.  V.  Iron  Co.,  624. 

Jury  Question— See  », »,  ante. 

12.  Medical  Books— Medical  works  are  not  admissible  under  Code, 
section  4618,  making  historical  works  and  books  of  science  or 
art  presumptive  evidence  of  facts  of  general  notoriety  or 
interest  therein  stated.— Bixby  v.  Kailway  and  Bridge  Co.,  293. 

18.  Same— Medical  books,  although  admitted  to  be  standard,  cannot 
be  read  to  the  jury  for  the  purpose  of  proving  the  symptoms 
of  disease,  where  they  have  not  been  referred  to  by  witnesses 
whom  they  are  offered  to  contradict.— /ci«w. 

14.  Minutes  Before  Grand  Jury— The  minutes  of  evidence  taken 
before  a  grand  jury  are  not  competent,  as  independent  evi- 
dence, without  the  testimony  of  grand  jurors,  of  what  a  wit- 
ness testified  to  before  them.— State  of  Iowa  v.  Porter,  677. 
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15.  Parol  Varieuioe— Evidence  as  to  oral  communications  by  a 

station  agent  to  a  shipper  of  cattle,  prior  to  the  execution  of  a 
written  contract  for  their  shipment,  is  inadmissible  in  the 
absence  of  fraud  or  mistake.— Burgher  y.  Railway  Co.,  835. 

16.  Explanation— In  an  action  on  a  note  given  for  the  price  of  a 

stallion,  where  the  maker  defended  on  a  breach  of  warranty 
that  the  stallion  was  a  reasonably  sure  foal  getter,  he  was 
properly  permitted  to  explain  his  written  statement  to  the 
seller  that  the  horse  was  in  good  condition  to  mean  that  he  was 
in  good  flesh  and  health;  witness  not  knowinur  whether  he  was 
a  foal  getter -and  the  two  statements  are  not  contradictory,  at 
all  events.— Elwood  v.  McDill,  437. 

17.  Fraud— In  an  action  for  rent  and  for  damages,  under  a  written 

lease,  where  it  \nas  averred,  by  way  of  counter-claim,  that 
lessee  was  induced  to  accept  the  lease  in  question  by  false 
representations  of  plaintiff  respecting  the  water  supply,  and 
was  damaged  by  reason  thereof,  evidence  competent  as 
establishing  such  f raduient  representations  was  not  objection- 
able on  the  ground  that  a  reformation  of  the  lease  was  not 
asked  and  that  such  evidence  tended  to  contradict  a  con- 
temporaneous written  agreement— Sisson  v.  Kaper,  599. 

18.  Return  on  Execution— In  an  action  for  the  wrongful  sale  of 

tax  certificates  on  execution,  the  officer's  return  was  to  the 
effect  that  he  had  "sold  certificates  •  *  •  to  the  amount 
of  $116.30  "  Held,  that  parol  or  documentary  evidence  of  the 
number  sold,  for  which  recovery  was  sought,  what  they  sold 
for,  and  their  actual  value,  did  not  contradict  the  return,  but 
proved  facts  with  regard  to  which  the  return  was  silent,  and 
was  therefore  competent.— Weaver  v.  Stacey,  657. 

19.  Bebattal— The  testimony  of  plaintiff  in  an  action  on  a  prom- 

issory note  which  is  in  the  possession  of  the  maker,  to  the  ef- 
fect that  the  defendant  obtained  the  note  from  her  by  fraud 
without  paying  the  same,  is  not  admissible  in  rebuttal  of  de- 
fendant's testimony  that  he  paid  and  took  up  the  note,  where 
she  rested  her  case  in  chief  upon  evidence  that  the  note  was 
transferred  to  her  by  the  original  payee  and  that  she  never 
transferred  it  and  that  the  defendant  never  paid  it  to  her, 
without  offering  any  evidence  to  support  the  allegation  of  her 
petition  that  the  defendant  obtained  the  possession  of  the  note 
by  fraud,  except  as  it  may  be  inferred  from  the  statement  that 
he  bad  not  paid  it  to  her.  Such  evidence  on  her  part  was 
essential  to  her  recovery  and  a  part  of  her  main  case  and  she 
cannot  introduce  it  on  rebuttal  for  the  first  time,  even  though 
it  tended,  iu  some  degree,  to  rebut  defendant's  evidence. — 

Moehn  v.  Moehn,  710. 
■ 
SmaU  flgnm  refer  (o  snbdl? UIohb  of  Indei.    The  others  to  pafire  of  report. 


784  Index. 

EviD.    Continued  to  Ezvconoa  Salb 

20.  Belevanoy— Evidence  was  admitted  as  to  the  condition  of  the 

doors  and  windows  of  a  burglarized  building  shortly  after  the 
burglary.  Eefd,  admissible  to  show  the  condition  of  the  prem- 
ises at,  or  about  the  time  of  the  burglary, —The  State  of  Iowa 
V.  Marshall,  88. 

21.  Secondary   BvideDce — Deeds — Foinidation— Code,  1878,  sec- 

tion 8666,  providing  that  certified  copies  of  the  records  of  deeds 
are  admissible  when  the  original  does  not  belong  to  the  party 
desiring  to  use  the  same  or  is  out  of  his  control,  a  school  dis- 
trict may  prove  title  to  land  acquired  by  condemnation  by  such 
certified  copies  of  deeds  of  persons  through  whom  title  is 
derived,  when  it  shows  that  it  did  not  possess  the  originals 
and  did  not  know  where  they  were,  it  being  in  such  case 
not  presumed  that  the  owner  should  have  possession  of  such 
muniments  of  title;  and  this,  though  evidence  is  elicited  on 
cross-examination  tending  to  show  that  by  diligent  search  the 
party  might  have  known  where  the  originals  were,  and  perhaps^ 
by  subpcena  duces  tecum ^  could  have  produced  them. —District 
of  Oakland  v.  Hewitt,  663. 

22.  Statute  of  Frauds— An  agreement,  between  the  holder  of  a 

certiticate  of  deposit  and  the  cashier  of  a  bank,  that  such 
holder  could  check  against  the  amount  of  the  certificate,  can- 
not be  objected  to  by  the  payee  of  a  check  so  drawn,  if  by  any 
one  on  the  ground  that  such  agreement  is  within  the  statute  of 
frauds.— Hamlin  v.  Simpson,  125. 

28.  Successive  Trials— Evidence  given  on  one  trial  is  inadmiss- 
ible on  a  second  trial  in  the  absence  of  any  explanation  for 
the  failure  to  call  the  witnesses  who  gave  the  same.— S ivings 
Bank  v.  Colby,  424. 

EXECUTION— See,  Judgment',  Levy. 

EXECUTION  SALE—See.  assignment,  Bona-Fide  Purch.  »; 
Redemption,  *, ". 

Redemption— .^j^aviY— Code.  1873,  section  8117,  relating  to  redemp- 
tions by  creditors  from  execution  sale  after  nine  months, 
requires  that  "such  redemptioners*'  shall  enter  certain  credits  on 
the  record.  Section  8118  requires  that  the  person  "so  redeem- 
ing" shall  file  an  affidavit  setting  forth  the  amount  dne  and 
unpaid  on  his  own  claim.  Held  that,  since  sections  3101 -SI  17 
relate  in  their  former  portion  to  redemptions  before  nine 
months  from  execution  sale,  and  in  their  latter  part  relate  to 
redemptions  subsequent  thereto,  the  words  "such  redemp- 
tioners*'  and  *'so  redeeming'*  must  apply  to  the  latter,  and 
Small  flgares  refer  to  »abdtvlsioD8  of  Index.    The  others  to  page  of  report. 
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intend  that  affidavit  shall  be  necessary  only  when  redemption 
is  made  after  nine  months. — Fry  v.  Warfield,  559. 

EXECUTORS— See  Estates  of  decedents,  \  \  »,  *, »,  •,  \  ».  ";  Judg- 
ments, *. 

EXEMPTIONS-See  Homesteads,  ».  ",  ». 

FALSE  PRETENSES-See  Crim.  Law,  •.  »^  ",  ".  »,  »,  »,  ",  ".  "; 
Prac.  Sup.  Ct.  *\  «. 

FAMILIES— See  Contracts.  ^  ". 

FINAL  JUDGMENT-See  Prac.  Sup.  Ct.  »«. 

FINES. 

An  order  by  the  governor  suspending  the  farther  execution  of 
a  spBcified  judgment  for  maintaining  a  liquor  nuisance  because 
it  is  represented  that  the  defendant's  health  is  in  such  a  condi- 
tion that  further  confinement  will  endanger  his  life,  does  not 
operate  as  a  remission  of  the  fine  imposed  on  defendant,  although 
it  will  prevent,  during  such  suspension,  the  maintenance  of  an 
action  under  Code,  1873,  section  1558,  to  subject  the  real  estate 
to  the  payment  of  the  judgment  for  the  amount  of  such  fine. 
—State  V.  Mateer,  66. 

FORECLOSURE-See  Mtges.,  *, «. 
JFORFEITURE— See  Insurance,  ^ «, ». 
FORUM— See  Pract.  Sup.  Ct.,  «. 

FRAUD— See  Estates  of  Dkcedknts,  «;  Evidence,  ";  Mtoes.,  »; 
Insurance,  ";  Practice,  ^, 

!•  Fraud  in  procuring  mortgages  cannot  be  predicated  upon  the 
acceptance  by  creditors  of  mortgages  made  and  delivered  by 
their  debtor,  an  insolvent,  in  pursuance  of  a  previous  agree- 
ment that  he  would  execute  the  same  if  he  should  be  unable 
to  meet  their  claims  in  accordance  with  terms  then  agreed 
upon,  and  which  he  was  unable  to  fulfill.— Groetzinger  v. 
Wyman,  574. 

2.  Evidence— See  **,  post^A  dealer  knew  that  false  ratings  were 
given  him  by  commercial  agencies,  and  made  false  representa- 
tions himself  concerning  his  solvency,  and  bought  in  small 
lots,  on  time,  from  sixty-three  wholesalers  to  an  amount 
greatly  in  excess  of  the  demands  of  his  trade  and  his  ability  to 
pay.  He  duplicated  goods  on  hand,  and  bought  unseasonable 
goods,  and  urged  prompt  delivery.  Held,  that  these  facts 
prove  an  intention  of  cheating  the  sellers  out  of  the  purchase 
price.- Cox  Shoe  Co.  v.  Adams,  402. 


Small  figures  refer  to  nubdivisions  of  Index.    The  others  to  page  of  report.* 

Vol.  105  la— 50 


786  Index. 

Fbaud    Continued 

8.  Similar  Frauds— In  action  to  rescind  a  contract  on  the  ground 

of  fraudulent  misrepresentations,  it  is  not  necessary  to  allege 
conspiracy  in  order  to  introduce  evidence  of  similar  transac- 
tions at  or  at>out  the  same  time,  each  transaction  being 
charged  to  be  one  of  a  series  of  fraudulent  purchases  made 
with  secret  intent  not  to  pay,  and  through  false  representa- 
tions.—/dew. 

4.  Insolvency— Evidence  that  a  dealer  has  a  stock  of  goods 
worth  fifteen  thousand  dollars,  and  at  the  same  time  owes 
twenty-three  thousand  dollars,  and  conceals  his  condition 
from  commercial  agencies,  fully  establishes  insolvenoy.-Tcietn. 

5*  Reliance.— That  a  judgment  debtor  looks  at  the  judgment 
record  and  sees  that  no  assignment',  of  the  judgrment  to  one 
who  falsely  represents  to  be  the  owner  has  been  tiled,  is  not 
conclusive  that  he  was  not  justitied  in  relying  upon  such  rep- 
resentations in  giving  the  note  for  the  amount  of  the  judg- 
ment.—Goring  V.  Fitzgerald,  507. 

6.  False  Representations.— A  sale  of  goods  to  a  vendee,  who 
falsely  represents  himself  either  to  the  vendor  or  a  commerc- 
ial agency,  to  be  solvent,  knowing  himself  to  be  insolvent, 
which  sale  is  made  in  reliance  upon  those  representations, 
can  be  rescinded,  although  the  sale  was  not  made  for  a  year 
after  the  representations  were  made.— Cox  Shoe  Company  v. 
Adams,  402. 

7.  To  Commercial  Agency— Where  a  commercial  agency  gives  a 
dealer  a  rating  v^  hich  is  false,  but  is  not  based  upon  any  state- 
ment of  the  dealer,  a  sale  made  to  him  on  the  strength  of  that 
rating  can  be  rescinded,  if  he  referred  the  vendor  to  that  rat- 
ing with  approval,  but  not  otherwise.— /dem. 

i.  Same— The  information  gathered  by  a  commercial  agency  for  a 
particular  line  of  trade  is  presumed  to  be  for  the  benefit  of 
those  in  that  line  of  business,  and  it  is  presumed  that  a  vendor 
in  that  line  rightly  uses  its  reports,  and  one  who  makes  a  state- 
ment of  his  financial  condition  to  an  agency  does  so  with  the 
intent  that  it  will  be  communicated  te  such  of  its  patrons  as 
may  inquire.  -  Idem, 

9.  Injury  By-  A  judgment  debtor  who  is  induced  to  arive  a  note 

for  the  amount  of  the  judgment  to  one  who  falsely  represents 
himself  to  be  the  owner  of  the  judgment,  which  note  he  subse- 
quently pays,  may  recover  from  the  one  making  the  represen- 
tation the  amount  so  paid,  although  he  had  not  yet  been  com- 
pelled by  the  rightful  owner  of  the  judgment  to  pay  the  same.— 
Goring  v.  Fitzgerald,  507. 
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10.  Principal  and  Surety— Fraud  of  Obligee— Where  the  surety 

inquires  of  the  creditor  respecting  the  principal  for  informa- 
tion the  creditor  may  properly  give,  and  the  creditor  withholds 
the  same  without  sufficient  cause,  or  misleads  the  surety,  the 
creditor  should  suffer  the  loss  thereby  occasioned. — Savings 
Bank  v.  Boddicker,  548. 

1 1.  Bescision— A  sale  of  goods  to  a  purchaser,  who  has  a  secret 

intention  of  not  paying  for  them,  may  be  rescinded.— Cox 
Shoe  Co.  V.  Adams,  403. 

12.  Same— Where  the  owner  of  a  patent  right  exhibited  a  model  and 

stated  that  the  patent  which  he  owns  covers  the  machine 
exhibited,  and.  on  the  strength  of  the  representation,  sells  the 
right  to  manufacture  it,  he  may  be  enjoined  from  selling  the 
notes  given  for  that  right,  and  the  notes  may  be  declared  null 
and  void,  if  an  important  device  shown  in  the  model  is  covered 
by  another  patent,  and  the  purchaser  cannot,  for  that  reason, 
manufacture,  under  the  right,  the  machine  shown  him.— Moyle 
V.  Silbaugh,  531.  . 

18.  Offer  to  RE^UR^^— An  offer  to  return  securities  given  as  a  part 
of  a  traasactioQ  is  not  a  necessary  pre-requisite  to  an  action 
for  d'lmages  for  falsely  representing  himself  to  a  judgment 
debtor  to  be  the  owner  of  the  judgment. — Goring  v.  Fitzgerald, 
507. 

14.  Possession  by  Mortgagee— Where  a  vendor  is  induced  to  sell 
goods  by  fraudulent  representations  of  the  vendee  concerning 
his  solvency,  which  goods  are  thereafter  mortgaged  for  an 
antecedent  debt,  and  the  vendor  elects  to  rescind  the  sale,  the 
possession  of  the  goods  by  the  mortgagee  will  not  defeat  the 
claims  of  the  vendor. — Cox  Shoe  Co.  v.  Adams,  402. 

16.  Scienter — Evidence— Evidence  that  a  lawyer  stated  to  a  judg- 
ment creditor  that  he  owned  the  judgment  when  be  had  no  title 
thereto,  in  reliance  upon  which  the  debtor  gave  him  a  note  for 
the  amount  thereof,  is  sufficient  proof,  in  the  first  instance,  of 
his  guilty  knowledge  of  the  falsity  of  the  statement. — Goring  v. 
Fitzgerald,  507. 

FRAUDULENT  CONVEYANCES-See  Practice,  >•.  -; 
Pleading,  '. 

1.  Advckncements  as  Oonsideration— An  agreement  by  a  child  to 

repay  a  father  an  amount  advanced  by  the  latter  not  as  a  gift 
but  as  and  advancement  is  valid.— Banning  v.  Purinton,  642. 

2.  Bvidenoe— The  extent  of  the  grantor's  property,  and  amount 

of  indebtedness,  and  the  nature  of  his  trouble  with  plaintiff 
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at  the  time  of  the  alleged  fraudulent  conveyance,  were  not 
shown.  The  conveyance,  though  to  grantor's  father-in-law, 
was  based  on  a  consideration,  part  of  which  went  to  pay  a  debt 
due  grantor's  wife,  part  was  a  note  of  the  wife,  and  part  the 
price  of  a  lot  conveyed  by  the  grantee  to  the  wife.  Heldy  to  be 
insufficient  to  show  fraud.— /(/cw. 

$•  Burden  of  Proof. — One  who  acts  as  coDfidectlal  agent  or 
banker  for  bis  father  must  be  able  to  show  on  a  creditor's  bill 
to  subject  to  the  payment  of  a  judgment  against  the  father's 
property  of  the  son  claimed  to  have  been  purchased  with 
money  belonging  to  the  father,  that  be  has  accounted  for  all 
that  he  received  from  the  father,  where  he  collected  a  large 
amount  for  him  and  kept  no  account  of  the  same. — Hunt  v. 
Johnston,  311. 

4.  Father  and  Child.— One  who  was  insolvent,  during  the  time 
of  bis  indebtedness  to  plaintiff,  conveyed  to  bis  son  a  quarter 
section  of  land  and  some  town  lots,  and  the  son  paid  certain 
debts  of  the  father  in  con  ideratien  therefor.  The  father  had 
at  one  time  considerable  property  and  the  son  had  nothing; 
and  subsequently  the  sou  had  considerable  property  and  the 
father  bad  nothing,  without  sufficient  income  belonging  to  the 
son,  or  losses  upon  part  of  the  father,  to  account  for  the 
change.  The  son  denied,  upon  being  assessed,  that  he  was 
possessed  of  money  or  credits,  and  acted  as  financial  agent  of 
the  father,  and  collected  money  belonging  to  ihe  father,  with- 
out sufficiently  accounting  for  it.  Held,  that  the  circumstances 
justify  a  finding  that  the  conveyance  was  made  to  hinder,  de- 
lay and  defraud  the  creditors  of  the  father.— /cfem. 

&•  Insolvenoy— To  entitle  a  creditor  to  set  aside  a  conveyance 
by  a  debtor  as  fraudulent  he  must  establish  the  insolvency  of 
the  debtor.— Banning  v.  Purinton,  642. 

#•  Same — It  is  not  essential  to  the  right  of  a  creditor  to  attack  a 
mortgage  executed  by  the  debtor,  as  fraudulent,  that  the 
debtor  shall  have  been  insolvent  at  or  about  the  time  of  the 
execution  of  the  mortgage  if  he  was  insolvent  at  the  time 
the  attack  was  made  upon  the  conveyance,  though  the  fact 
of  his  insolvency  at  the  time  of  the  execution  of  the  mort- 
gage may  be  relevant  to  the  question  of  fraud.— /ciem. 

7.  Secret  Reservatiors— A  conveyance  of  land  for  a  full  and 
adequate  consideration  will  not  be  set  aside  as  fraudulent  to 
the  grantor's  creditors  because  the  grantees  agreed  orally  that 
the  grantor  should  have  certain  growing  crops  to  feed  some 
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cattle  belonging  to  him  which  were  not  conveyed,  where  such 
crops  had  been  previously  mortgaged,  part  of  them  were  raised 
by  others  under  contract  by  which  they  were  to  receive  a  spe- 
cific price  per  bushel  for  their  labor,  and  another  part  was 
grown  under  a  lease  by  which  the  grantor  was  to  have  only 
one-third  of  the  crops  as  rental,  and  all  reservation,  so  far  as 
it  was  secret,  was  for  the  benefit  of  the  grantor's  creditors  — 
Eddy  V.  Wearin,.887. 
8.  Sah£~A  conveyance  of  land  will  not  be  set  aside  as  fraudulent 
to  the  grantor's  creditors  because  of  an  independent  agreement 
not  in  consideration  of  the  deed,  by  the  grantees,  for  a  life 
lease  of  the  land  to  the  grantor,  which  agreement  was  never 
carried  out. — Idem. 

GARNISHMENT— See  Homesteads,  ";  Levy;  Marshaling 
Assets,  ^  »;  Subrogation. 

Credit  on  J  UDGMENT—The  principal  debtor  is  entitled  to  a  credit  on 
a  judgment  against  him.  of  an  amount  admitted  by  a  garaisbee 
to  be  due,  where  it  does  not  appear  that  the  garnishee  was 
ever  released,  and  the  principal  debtor  denies  having  received 
the  amount  of  such  indebtedness,  although  no  case  was  ever 
docketed  against  the  garnishee  and  no  judgment  rendered, 
and  though  it  does  not  appear  that  he  ever  paid  the  amount  of 
such  indebtedness  to  the  garnishing  creditor.— Doughty  v. 
Meek,  16. 

GENKRAL  ASSIGNMENT. 

!•  Mortgages— The  intention  of  a  chattel  mortgagor,  not  known 
to  the  mortgagee,  formed  before  the  execution  of  the  mort- 
gage, to  make  a  general  assignment  for  creditors,  which  was 
carried  out  after  the  execution  of  the  mortgage,  does  not  ren- 
der the  mortgage  a  part  of  the  assignment  under  the  statutes 
by  virtue  of  which  both  the  mortgage  and  general  assignment 
would  be  void  if  the  mortgage  was  treated  as  a  part  of  the 
assignment. —Groetzinger  v.  Wyman,  574. 

2.  Same— A  chattel  mortgage  upon  an  entire  stock  of  goods  and  the 
book  accounts  of  the  business  does  not  constitute  a  general 
assignment,  although  the  possession  is  given  to  an  agent  of  the 
mortgagee,  where  such  possession  is  conditional  and  the  mort- 
gagor retains  the  Jus  disponendi  upon  payment  of  the  debts 
secured,  which  do  not  apparently  exceed  two-thirds  of  the 
value  of  the  property  mortgaged.— /dem. 

OOVERNOR  OF  STATE -See  Costs;  Fines. 
GRAND  JURY— See  Crim.  Law,  ",  *>.  ";  Evidence,  >♦. 

Small  flgares  refer  to  subdivUion^  of  ladex.    The  othera  to  page  of  report. 


790  Index. 

QUABAMTT  TO  HoMKSTKAO 

GUARANTY 

ABSOLrTE  Liability— One  who  was  not  a  party  to  a  note  signed 
the  guaranty  written  on  the  back  of  the  note:  *'l  guaranty 
payment.  Demand,  notice  and  notice  of  protest  waived." 
Held,  that  the  guaranty  was  absolute,  and  the  guarantor  could 
not  plead  want  of  notice  and  demand,  and  lack  of  diligence  on 
the  part  of  the  payee  in  collecting  from  the  payer,  as  a  defense. — 
Hoyt  V.  Quint,  443. 

HABEAS  CORPUS-See  L'&kC.  Sup.  Ct.  ",  «,  **. 

HARMLESS  ERROR— See  Alienating  of  Wipe's  Affections,  »; 
Criminal  Law,  *,  •;  Evidence,  ',  •;  Insteuctions,  *,  •,  %  •, »; 
iNsuuANCK,  ";  Pleading,  », »®;  Practice,  ";  Prac.  Sup.  Ct.  *>, 
•1  w  84^  »6  r.  Replevin,  ^ 

HEIRS— See  Attys.  «. 

HIGHWAYS— See  Injunction;  Prac.  Sup.  Ct.  « 

Injunotion— Vacation— Remedy  oj  abutting  owner—- An  owner 
abutting  on  a  highway,  whioh  a  town  proposes  to  vacate,  no 
part  of  a  highway  lyiog  on  his  land,  caonot enjoin  the  vacation 
on  the  claim  that  his  right  of  access  will  be  interfered  with 
and  he  otherwise  seriously  injured,  as  he  has  a  plain,  speedy, 
adequate  remedy  at  law  by  certiorari.  No  question  of  fraud 
or  bad  faith  is  involved,  and  the  right  to  damages  is  not  decided. 
McLachlan  v.  Town  of  Gray,  259. 

HOMESTEAD. 

1.  Abandonment— -Pfeadin^— Plaintiff,  occupying  a  dwelling  house 

with  his  wife  which  they  had  moved  from  their  homestead  to 
their  son*s  land  sixteen  months  previously,  sued  to  enjoin  a 
sale  of  their  land  under  execution,  and  alleged  that  they  moved 
because  they  needed  their  sons  care,  "by  reason  of  their  age, 
sickness  and  infirmities,''  and  that  the  removal  was  temporary 
and  without  any  intent  to  permanently  separate  the  house  from 
the  land,  or  of  abandoning  their  homestead  or  homestead  rights. 
Held^  that  the  petition  was  insufficient,  as  it  failed  to  show  a 
definite  purpose  to  resume  their  residence  on  the  land.— 
Maguire  v-  Hanson,  215. 

2.  Dwellinsr— Removal  of— The  fact  that  the  dwelling  house,  after 

removal  from  land  previously  used  as  a  homestead,  remains 
exempt  as  a  homestead  does  not  continue  the  homestead  char- 
acter of  the  land  from  which  it  has  been  removed. — Idem. 
8.  Same— A  removal  of  the  dwelling  house  from  a  homestead  for  a 
temporary  cause,  with  the  intention  on  the  part  of  the  owner 
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to  replace  it  on  the  land  and  resume  hU  residence  therein,  does 
not  prevent  an  abandonment  of  his  homestead  right  in  the 
land,  where  he  subsequently  abandons  such  original  intention. — 
Idem. 

4.  Bvidenoe — The  removal  of  a  dwelling  house  from  land  and  its 
occupation  as  a  home  in  its  new  location  are  prima  facie  evi- 
dence of  abandonment  and  plaintifif  who  asserts  homestead 
rights,  must  rebut  this  presumption  which  arises  from  these 
facts. — Idem, 

h.  Exemptions — See  ",  ",  po5^— The  homestead  character  attaches 
to  a  lot  purchased  for  a  homestead  from  the  time  the  pur- 
chaser disposes  of  his  former  homestead  using  the  proceeds 
thereof  to  pay  for  the  new  homestead  although  at  that  time 
there  was  no  house  upon  the  lot,  but  the  exemption  from 
debts  accruing  prior  to  such  occupation  is  limited  to  the 
extent  of  the  value  of  the  old  homestead  under  Code,  1878, 
section  2000,  authorizing  the  owner  to  change  the  limits  of  tha 
homestead  or  to  "change  it  entirely"  with  the  concurrence  of 
the  husband  or  wife,  and  section  2001,  exempting  the  new 
homestead  to  the  extent  in  value  of  the  old  from  execution  in 
all  cases  where  the  old  homestead  would  have  been  exempt; 
and  the  homestead  may  be  sold  subject  to  such  exemption  if 
it  appear  that  the  debtor's  other  property  has  been  exhausted 
in  satisfaction  of  the  debt.— Blue  v.  Heilprin,  608. 

6*  Husband  and  Wife — A  conveyance  of  a  homestead  by  both 
husband  and  wife  by  a  deed,  absolute  on  its  face,  but  intended 
only  to  secure  a  debt,  does  not  destroy  the  homestead  charac- 
ter of  the  land  conveyed,  and  the  wife  cannot  be  deprived  of 
her  homestead  right  therein  by  a  subsequent  release  of  his 
right  to  redeem, "executed  by  the  husband  alone.— Haggerty  v. 
Brower,395. 

7.  EviDBNCE— A  wife,  unable  to  read  or  write,  ignorant  of  her 

rights,  and  acting  under  a  belief  that  the  grantee  in  a  deed 
given  to  secure  a  debt,  had  absolute  right  to  her  property, 
and  not  knowing  that  her  husband  had  accepted  a  lease  from 
him.  asked  him  to  build  a  new  house  on  the  land.  Eeldy  not 
to  preclude  her  from  setting  up  a  claim  of  homestead. — Idem, 

8.  Oooupanoy— Plaintiff  purchased  a  lot,  and  began  the  erection 

thereon  of  a  house,  for  his  home.  The  homestead  then  occu- 
pied by  him  was  then  sold,  and  during  the  building  of  the  new 
house  he  resided  in  a  rented  one.  Some  articles  were  removed 
to  a  shed  on  the  new  premises,  and  plaintiff  cultivated  a  garden 
there,  but  the  greater  part  of  the  household  goods  were  moved 
into  the  rented  house.    On  completion,  the  family  moved  into 
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the  new  house,  and  used  it  as  a  homestead.  Held,  that  the 
homestead  character  attached  only  from  actual  occupancy  of 
the  premises.— Blue  v.  Heilprin,  608. 

9*  Same— It  is  not  sufficient  that  a  homestead  claimant  is  supported 
by  cultivation  and  use  of  the  property  claimed  as  a  homestead. 
The  actual  occupation  of  the  premises  as  a  home  for  the  owner 
and  his  family  is  required,  except  in  a  few  exceptional  cases  of 
temporary  absence.— Maguire  v.  Hanson,  315. 

10.  Change— Independently  of  a  change  a  homestead  right  i^  ill  not 

attach  as  contemplated  by  Code,  1878,  section  2000,  to  a  lot  pur- 
chased for  a  homestead  until  the  occupation  of  the  house 
erected  thereon  although  prior  to  the  time  the  owner  had 
commenced  the  construction  of  a  house  to  replace  that  removed 
from  the  lot  when  he  purchased  it,  and  had  sold  his  former 
homestead.— Blue  v.  Heilprin,  608. 

11.  Widows— Debts  of— Where  a  widow  devests  her  homestead 

right  by  taking  her  distributive  share  in  her  husband's  estate, 
it  subjects  such  homestead  to  her  debts  contracted  before  that 
time.— Askwith  v.  Doerscher,  391. 

12.  Dbvestment— The  taking  by  a  widow  of  fier  distributive  share 

in  her  husband's  estate  devests  the  homestead  right  under 
Code,  1873,  sections  2007,  2008.— /tiem. 
18.  Insurance—  Qamishment— The  proceeds  of  an  insurance  policy 
on  a  homestead  are  not  exempt  from  garnishment  in  case  of 
a  widow  who  had  elected  to  take  her  distributive  share  instead 
of  her  homestead  right,  under  the  statute.— /dem. 

HUSBAND  AND  WIFE— See  Alien ating  Wife's  Affections,  \  ^  •; 

Compounding  Felony,  ^;  Contracts,  *,  ';   Marriaqe,  ',  «; 

Notes,  ». 
IMPEACHMENT— See  Evidenob,  •,  »^ 
INCUMBRANCES -See  Deeds;  Insurance,  ^;  Mechanic's  Liens.  •, 

»;  Mtges.,  ■. 
INDICTMENT— See  Crim.  Law,  \ «, », ". », ", ",  ", », «, «». »;  Practick, 

••;  Pract.  Sup.  Ct.,  «. 
INDORSEMENT-See  Checks.  ';  Notes,  \  «;  Evid.,  ». 

vCY— See  Judgments,  *;  Practice,  »•. 
INHERITANCE— See  Taxes,  \  «, ». 

INJUNCTION—  See  Co-TENANcr   ^ ;    Highways;    Municipal 
Corp.  *;  Practice  ", «». 

'ReM'WB,yB— Highways — A  mandatory  iDJanctioii  to  com- 
pel the  removal  of  an  electric  light  pole  may  be  granted  when 
the  pole  is  placed  in  front  of  the  plaintifif's  property  without 
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necessity  therefor,  for  the  purpose  of  annoying  him  and  to  in- 
jure and  depreciate  the  value  of  his  property,  and  where  its 
placing  causes  serious  injury.— Snyder  v.  Street  Railway 
Co.,  284. 

INSANITY— See  Jukisdiction,  •;  Contracts  \  •. 
INSOLVENCY— See  Fraud.  ♦;  Fraud.  Convey.,  »,  •. 

INSTRUCTIONS— See  Alienating  Wife's  Affec.  •;  Cbim. 
Law.  ";  Damages.  *;  Notes,  *;  Practice,  «^,  *•;  Practice  Sup. 
Ct.,  m.  w  ST.  Railroads,  •,  ^  ";  Warranty.  ». 

!•  Oonstrued— An  instruction  that  defendant  was  to  be  allowed 
credit  only  for  the  debt  due  to  him  from  plaintiff,  and  for 
attachment  claims  of  other  persons  against  plaintiff  paid  by 
defendant  is  not  ground  for  reversal  although  he  paid  another 
debt  of  plaintiff,  where  the  jury  were  told  in  another  instruc- 
tion to  allow  defendant  credit  for  all  money  paid  by  him  in 
accordance  with  the  agreement  between  him  and  plaintiff,  and 
there  is  a  dispute  as  to  whether  he  was  authorized  to  pay  any- 
thing except  attachment  claims.—Boyce  v.  Allen,  249. 

2*  Same— An  instruction  to  find  an  estoppel  if  the  plaintiff  "know- 
ingly and  wantonly  suffered  and  permitted"  certain  facts  to  be 
held  out  is  not  misleading  as  given,  though  the  word  "wan- 
tonly" alone  would  require  too  great  a  culpability. —Harward 
V.  Davenport,  592. 

8.  Obdinarit  Carb  Defined— An  instruction  that  there  is  no  abso- 
lute test  in  determining  what  is  ordinary  care  hut  it  may  be 
considered  to  be  that  degree  of  care  which  an  ordinarily  rea- 
sonable man  would  exercise  under  like  circumstances,  in  view 
of  all  the  facts  existing  at  the  time,  is  not  misleading  because 
of  the  apparent  conflict  between  its  different  parts,  and  such 
an  instruction  states  the  law  with  substantial  accuracy.— Gra- 
ham V.  Town  of  Oxford,  705. 

4.  Failure  to  Give— Where  a  defense  is  stated 'in  a  very  obscure 

manner,  and  no  request  is  made  for  an  instruction  upon  that 
point,  it  is  not  error  for  the  court  to  overlook  it  in  giving  its 
instructions.— Kennedy  v.  Roberts,  521. 

5.  Harmless  Error— It  is  not  prejudicil  error  for  the  court  to 

read  to  the  jury  a  pleading  in  the  action  which  there  is  no  evi- 
dence to  support  where  the  court  later  in  its  charge  called  the 
jury*s  attention  specially  to  the  issues  which  had  support  in 
the  testimony —Frank  v.  Ddvenport.  588. 

6.  Same — Any  faults  in  an  instruction  concerning  the  consideration 

of  a  note  in  question  are  cured  by  a  special  verdict  of  the  jury 
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that  the  note  was  founded  upon  a  valuable  consideratioQ. — 
Kennedy  v.  Roberta,  521. 

?•  Same— An  instruction  that  fraud  miffbt  be  proved  by  circum- 
stances from  which  the  inferenc<«  of  fraud  is  irrisisiible  is  harm* 
less,  where  it  is  so  qualified  by  succeeding  instructions  that  the 
party  seekinfi^  to  prove  fraud  could  not  be  prejudiced. — Seller 
V.  Life  Association,  87. 

8»  Samb— Error  in  Rivini;  instructions,  or  refusiujif  the  defendant 
the  opening  and  closing,  is  harmless  where  the  case  might  have 
been  taken  from  the  jury. — Idem. 

9.  Additional  Chahqk— Curing  ^rror— Possible  error  in  instruc- 
tions, on  account  of  their  being  misleading,  may  be  cured  by 
further  instructions  given  to  the  jury,  on  their  request,  after 
retirement,  which  correct  any  wrong  impressions  to  be  obtained 
from  the  original  ones.— Citizens  National  Bank  v.  Converse,  6W. 

10»    Requests -Requested  instructions  are  properly  refused  when 
included  in  those  given.— State  of  Iowa  v.  Fogarty,  32. 

11.  Sam K— An  instruction  is  properly  refused  where  substantially 

the  same  thought  has  been  expressed  in  the  charge  given.— 
Childs  V.  Muckler,  279. 

12.  Verdict— Under  a  charge  that  plaintiff  in  replevin  must  prove 

"absolute"  ownership  of  the  property,  a  verdict  in  his  favor  on 
evidence  of  ownership  subject  to  a  chattel  mortgage  is  not  con- 
trary to  the  instructions,  where,  though  inaccurate,  the  word 
"absolute"  was  not  so  used  as  to  mislead  the  jury.— Harward  v. 
Davenport,  592. 

INSURANCE— See  Homesteads,  ";  Instruc.  ',»;  Prac.  Sup.  Ct. 

1  Assessments— e/>/rf^me«< /or  Fio^d  Sum- A  judgment  at  law  may 
be  rendered  for  the  fixed  amount  provided  by  a  certificate  of 
accident  iusurnnce  notwithstanding  a  provision  that  the 
indemnity  ^hall  not  exceed  the  amount  to  be  realized  from  one 
quarterly  assessment  from  the  members  of  the  association  at 
the  date  of  tLe  accident,  it  it  appears  from  other  provisions  that 
such  assessment  though  limiting  the  amount  of  the  indemnity 
does  not  furnish  the  sole  source  of  the  payment;  and  it  is 
incumbent  upon  the  association  to  plead  and  show  the  fact 
that  an  assessment  would  not  produce  such  amount  if  it  seeks 
to  reduce  the  recovery  on  that  ground  and  it  is  not  necessary 
for  the  insured,  in  the  first  instance,  to  compel  the  association 
to  make  an  assessment  even  though  it  shows  that  it  has  no 
funds  in  its  possession  with  which  to  pay  the  amount  dne.~ 
Hart  V.  Accident  Association,  717. 
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2*    Copy  of  Applioation—The  attaohmeat  to  an  insurance  policy 
of  a  copy  of  the  application,  followed  by  the  word  *'siffned,** 
but  without  the  signature  of  the  applicant,  does  not  entitle  the 
company    to    rely   on  any  part    of   such  application,  under 
Acts  Eighteenth  General  Assembly,  chapter  211,  section  2,  pro- 
viding that  all  insurance  companies  shall  on  the  issue  of  any 
policy  attach  tnereto  "a  true  copy"  of  any  application  and  that 
if  it  neglects  to  do  so  it  shall  be  forever  precluded  from  plead- 
ing, alleging  or  proving  such  application  or  any  part  thereof. 
Seller  v.  Life  Association,  87. 
8*    Samb— Under  McClaic's  Code,  section  1783,  providing  that  a  true 
copy  of  any  application  or  representation  of  the  insured  which 
is  referred  to  in  the  policy  shall  be  indorsed   thereon,   or  at- 
tached thereto,  otherwise  the  insurer  shall  be  precluded  from 
pleading  it  or  the  falsity  thereof,  such  copy  need  not  be  a  fac 
nmile,  but  must  he  so  exact  that  on  comparison  it  may  be  said 
to  bt*  a  true  copy,  without  resorting  to  construction.— Johnson 
V.  Des  Moines  Insurance  Company,  278. 
4*        Bute  applied — The  substitution  in  a  purported  copy  of  an  ap- 
plication for  life  insurance,  of  * 'children**  for  "mother,'*  as  a 
term  of  relationship,  the  omission  of  a  question  as  to  the 
amount  of  other  insurance  in  the  same  company,  the  consol- 
idation of  several  questions  into  one,  the  setting  out  of 
answers  to  questions  not  given  in  the  original  and  the  inser- 
tion of  questions  as  to  the  details  of  general  questions  in  the 
original,  are  such  variations  as  to  require  construction;  and 
hence  it  is  not  a  true  copy,  within  McClain*s  Code,  section 
1788,  requiring  true  copies  of  such  applications  to  be  en- 
dorsed or  attached  to  a  policy  of  which  they  are  a  part.— 
Idem. 

5.  Report  of  Medical  Exnminer-'A  special  report  of  a  medical  ex- 

aminer is  not  a  part  of  the  "application  or  representation  of 
the  assured,**  within  McClain*s  Code,  section  1788,  requiring 
such  to  be  endorsed  on  or  attached  to  a  life  insurance  policy, 
of  which  it  is  made  a  part. — Idem. 

6.  Oontr€U3t  Oonstrued— The  weekly  indemnity  for  loss  of  time 

and  the  indemnity  for  loss  of  a  foot  provided  in  a  certificate  of 
accident  insurance  may  both  be  recovered,  although  they 
result  from  the  same  accident,  if  the  total  indemnity  does  not 
exceed  the  limit  fixed  by  the  terms  ef  the  contract  — Hart  v. 
Accident  Association,  717. 

7.  Forfeiture— Incumbbance— Under  a  provision  in  a  fire  insur- 

ance policy  that  if  the  property  is  incumbered  it  must  be  so 
represented  to  the  company,  and  expressed  in  the  policy  in 
Small  figures  rerer  to  tabdivUions  of  Index.    The  others  to  page  of  report. 


796  Index. 

Ins.    CootlDued 

writing,  or  the  contract  shall  be  void,  the  failure  to  inform  the 
insurers  of  the  existence  of  a  mortgafi^e  renders  the  policy 
void.— Baldwin  v.  Insurance  Co..  379. 

8.  Suicide — Where  a  life  insurance  policy  contains  no  stipulation  as 

to  suicide  and  is  taken  out  in  ^ood  faith,  it  is  not  avoided,  as 
against  a  beneficiary  named  therein,  by  the  fact  that  assured 
while  sane,  purposely  took  his  own  life. — Seller  v.  Life  Asso- 
ciation, 87. 

9.  Vacancy —A  provision  in  a  fire  insurance  policy  that  the  polioy 

should  be  void  and  inoperative  durinj?  the  time  the  premises 
remain  vacant,  without  the  assent  of  the  insurers,  is  valid,  and 
during  such  time  the  policy  is  rendered  void. — Baldwin  t. 
Insurance  Co  ,  379. 

10.  Revival  of  Policy— Where  a  fire  insurance  policy  is  rendered  void 
by  reason  of  a  violation  of  its  provisions,  it  is  not  revived  by 
attaching  thereto  an  agreement  for  the  benefit  of  the  mort- 
gagee, without  a  new  consideration  therefor. — Idem, 

!!•  Fraud  —  Misrepresentation  of  Calling  —  Knowledge  of 
Insurer—A.  certificate  in  an  accident  insurance  association  is 
valid  and  will  take  effect  according  to  its  terms  notwithstand- 
ing that  the  insured  was  engaged  in  a  more  hazardous  employ- 
ment than  those  included  in  the  class  in  which  he  was  insured 
where  the  certificate  was  issued  with  knowledge  by  the  insurer 
of  the  character  of  the  insured's  employment,  but  with  the 
understanding  that  he  was  to  change  bis  occupation,  and  the 
insured  had  abandoned  the  more  dangerous  occupation  before 
the  accident,  although  he  had  not  commenced  the  new  employ- 
ment.— Hart  V.  Accident  Association,  717. 

12.  Harmless  Error— P/^odin^— Error  in  permitting  plaintiff  in  an 
action  on  a  policy  of  accident  insurance  to  testify  that  he  had 
read  the  certificate  and  the  articles  of  incorporation  and  by-laws 
of  the  association  and  had  complied  with  all  of  them  is  not 
prejudicial  where  the  averment  in  his  petition  that  he  had 
complied  with  all  the  conditions  precedent  was  not  sufficiently 
denied  in  the  answer. — Idem. 

18*  Notice— Pleading — The  sufficiency  of  the  notice  given  to  an 
accident  insurance  association  in  compliance  with  a  by-law  was 
not  put  in  issue  in  an  action  upon  the  insurance  certificate, 
tried  while  Code,  1873,  section  2715,  was  in  force,  by  a  general 
denial  of  the  petition  which  averred  that  the  plaintiff  had  com- 
plied with  all  the  conditions  and  provisions  of  the  articles  and 
by-laws  to  be  kept  and  performed  by  him,  and  in  view  of  the 
provision  of  that  section  that  in  pleading  the  performance  of 
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oonditioDS  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  fact«  constituting  such  performance,  but  the  party  may 
state  generally  that  he  has  duly  performed  all  the  conditions 
on  his  part,  and  section  2717,  proTiding  that  if  either  of  the 
allegations  contemplated  in  the  three  preceding  sectionfis con- 
troverted, it  shall  not  be  sufficient  to  do  so  in  terms  coitradic- 
tory  of  the  allegations,  but  the  facts  relied  on  shall  be  fl^ecific- 
ally  stated,— -Jrfem. 

INTERE8T— See  Estate  of  Decedents,  ";  Mtges.  *, ». 

A  note  with  a  specified  amount,  with  interest,  given  for  ttie  pur- 
chase price  of  a  horse  under  a  contract  providing  for  the  return 
of  the  horse  if  not  as  warranted,  and  for  the  taking  of  another 
horse  in  lieu  of  him,  with  a  credit  on  the  note  on  acODunt  of 
the  exchange,  bears  interest  from  its  date  instead  of  from  the 
date  of  the  exchange  made  in  accordance  with  the  cootract. — 
Elwood  V.  McDiU.  437. 

INTERVENTION -See  Marshalling  Assets.  •. 

INTOXICATING  LIQUORS-See  Costs;  J^es. 

1.  Estoppel  —  Delay  in  prosecuting  an  action  to  sobjeot  the 
premises  wherein  liquors  were  sold  in  violation  of  the  law  to 
the  payment  of  the  fines  and  costs,  will  not  estop  the  state 
from  obtaining  the  relief  demanded,  where  the  property 
changed  hands  several  times  during  the  pendeney  of  the 
action,  and  the  state  was  unable  to  obtain  service  of  process  on 
the  owueis. — State  v.  Mateer,  66. 

f .  Lis  Pendens— A  purchaser  of  land  during  the  pendency  of  an 
action  to  subject  it  to  a  judgment  rendered  on  account  of  a 
liquor  nuisance  cannot  claim  protection  as  a  purchaser  in  good 
faith  without' any  actual  knowledge  of  the  pendency  of  the 
action  where  all  the  requirements  of  the  statute  forgiving  con- 
structive notice  of  the  rights  of  the  state  have  been  met,  under 
Code,  1873.  section  262B,  providing  that  when  a  petition  has 
been  tiled  affecting  real  estate,  the  action  is  pending  so  as  to 
charge  third  persons  with  notice  of  its  pendency,  and  during 
such  pendency  no  rights  can  be  acquired  by  third  persons. — 
Idem, 

8.  Same— 1  he  filing  of  a  petition  in  an  action  by  the  state  to  sub- 
ject the  premises  wherein  liquors  were  sold  in  violation  of  law 
to  the  payment  of  the  fine  and  costs  incurred  by  the  seller, 
which  alleged  that  the  judgment  was  rendered  on  account  of 
unlawful  sales  carried  on  on  the  premises,  that  defendants 
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claimed  to  own  or  have  an  interest  therein,  and  which  requests 
a  lien,  is  sufficient  to  apprise  third  persons  of  the  rights  of  the 
state  and  of  the  relief  demanded.— /f/ew. 

4.  Kuisance— Limitation  op  Action— Statute  Penally— An  action 

under  Code,  1878,  section  1558.  as  amended,  to  subject  real 
estate  to  a  judgment  rendered  on  account  of  a  liquor  nuisance, 
is  not,  within  section  2529,  providing  that  actions  *'for  a  statu- 
tory penalty"  cannot  be  brought  after  two  years  from  the  time 
the  cause  of  action  accrues.— /dcm. 

5.  KoTiCE  TO  Owner— Under  Code,  1873,  section  1558.  as  amended 

by  Acts  Twenty- first  General  Assembly,  chapter  66,  section  13, 
providing  that  the  premises  used  for  illegal  sale  of  liquors  with 
the  knowledge  of  the  owner  thereof  shall  be  liable  for  all  fines, 
costs,  and  judgments  incurred  thereby,  one  who  owned  a  build- 
ing for  two  months  immediately  preceding  the  finding  of  the 
indictment,  during  which  time  intoxicating  liquors  were  kept 
and  sold  therein,  is  charged  with  knowledge  of  the  use  it  was 
put  to. — Idem. 

6.  Parties— The  owners  of  property  on  which  a  liquor  nuisance  is 

maintained,  who  have  sold  the  same,  are  not  necessary  parties 
to  an  action  under  Code,  1873,  section  1558.  as  amended,  tu  sub- 
ject such  property  to  a  judgment  rendered  on  account  of  keep- 
ing such  nuisance,  as  the  demand  for  relief  is  against  the 
property  instead  of  such  former  owners. — Idem. 

JUDGE— See  Crim,  Law,  »♦. 

JUDixMENTS — See  Adjudication;  Co-Tenancy,  »;  Insurance, 
*;  JoKisDionoN,  ■;  LIMITATIONS  OP  ACTIONS.  *;  NoTBS. »;  Par- 
tition; Plea  and  Proof,  ";  Practice,  ",  ";  Replbyin,  •. 

1*  Assignment — The  assignee  of  a  judgment  acquires  no  rights 
which  were  not  possessed  by  his  assignor. — Boggs  v.  Douglass, 
844. 

2*  OoUateral  Attack — Notice  by  Publication — A  mortgagee  cannot 
attack  a  decree  foreclosing  a  mechanic's  lien  on  the  mortgaged 
premises,  rendered  upon  his  default  after  publication  of  notice 
in  an  action  to  foreclose  the  mortgage,  but  his  remedy  is  by  a 
motion  for  retrial  under  Code,  1878,  section  2677.— Loan  Assn. 
V.  Mcintosh,  697. 

8*  Same— 'J  he  appointment  of  an  administrator  by  the  district 
court  of  another  county  than  that  in  which  decedent  resided, 
in  violation  of  Code,  1873,  section  2312,  as  amended,  may  be 
collaterally  attacked  where  the  petition  for  letters  recites  that 
the  decedent  resided  in  another  county,  thus  showing  the 
want  of  jurisdiction  on  its  face.— in  re  ii^tate  of  King,  320. 
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4.  Samb— A  judgment  awarding  an  execution  against  certab  real 

estate  belonging  to  a  decedent's  estate  is  conclusive  as  igainst 
the  heirs  who  were  parties  thereto,  that  all  the  neiBssary 
parties  were  before  the  court,  although  they  did  not  ^ead  a 
defect  of  parties,  and  they  cannot  collaterally  attack  tH  judg- 
ment upon  the  ground  that  certain  other  heirs  -^e  not 
served.— Fulliam  v.  Drake,  615. 

5.  InfaxitB— Jurisdiction — A  justice's  judgment  in  an  aetfci  by  a 

minor  in  his  own  name,  although  it  may  be  erroneoit  is  not 
void  under  Code,  1878,  section  2565,  providing  that  the^ion  of 
a  minor  "must  be  brought  by  his  guardian  or  next  flfend."— 
Parkins  v.  Alexander,  74. 

6.  Nuno  pro  tuno — The  entry  of  a  judgment  nunc  pro  Urn  is  not 

authorized,  merely,  because  the  party  had  the  right  t«  a  judg- 
ment at  the  time  as  of  which  the  judgment  is  entered,iiiit  there 
must  have  been  an  actual  rendition  of  a  judgment.^oughty 
V.  Mt^ek,  16. 

7«  Same— The  filing  with  the  clerk  of  a  statement  of  conlission  of 
judgment  is  a  sufficient  rendition  of  judgment  to  autlorize  the 
subsequent  entry  of  judgment  nunc  pro  tunc. — Idem, 

8«  ExKCUnoN— An  execution  issued  on  a  judgment  which  has  never 
been  formally  entered  is  supported  by  an  entry  thereof  nunc 
pro  tunc  —Idem, 

9«  ]^s  Adjudioata~A  judgment  against  the  maker  era  note  giv- 
en for  the  purchase  price  of  fruit  trees,  in  an  action  by  an  as- 
signee of  a  note  iu  which  the  defense  that  such  an  assignee  was 
not  an  innocent  holder  is  set  up  as  well  as  a  claim  that  the 
seller  of  the  trees  to  whom  the  note  was  made  payable  broke 
bis  agreement  to  set  the  trees,  care  for  them  for  four  years  and 
replace  all  that  die  during  such  time,  is  not  conclusive  in 
a  subsequent  action  by  the  purchaser  against  the  seller  for 
breach  of  HUch  contract.— Griffith  v.  Fields  &  Bryant,  862. 

10.  Vaoation— Defendant  in  an  action  on  a  judgment  of  another 

state,  against  whom  judgment  by  default  is  rendered,  is  not  en- 
titled to  have  the  default  set  aside  on  the  mere  defense  of  nul 
tiel  record,  nnder  Code,  1878.  section  8159.  providing  that  the 
judgment  shall  not  be  vacated  until  it  is  adjudicated  that  there 
is  a  "valid  defense*'  to  the  action.  It  must  be  shown  that  peti- 
tioner was  not  indebted  to  judgment  plaintiff— Bank  of  Strat- 
ton  V.  Dixon,  148. 

11.  Opening — Law  and  Equity— A  ju6 foment  is  conclusive  as  against 

parties  thereto  unless  grounds  exist  for  a  new  trial  or  for  equit- 
able interference — Fulliam  v.  Drake,  615. 
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1 2«  Review  in  Equity^Qaeutiona  which  have  beed  adjudicated  in  a 
court  of  law  having  jurisdiction  of  the  subject  matter  and  the 
parties  cannot  be  reviewed  by  the  defeated  parties  by  asnit  in 
equity,  since  under  Code  1873,  section  2532.  and  also  indepen- 
dent of  statu te.'equity  has  no  power  to  review  or  correct  errors 
in  a  proceeding  at  law. — Idem. 

18.  PiiRTiES — A  demurrer  to  a  petition  for  a  retrial  to  vacate  an  order 
under  Code.  1878,  flection  3092,  awarding  an  execution  against 
certain  real  estate  belonging  to  decedent*s  estate  is  properly 
sustained  where  some  of  the  parties  to  the  original  proceeding 
are  not  parties  to  the  application  to  vacate. — Idem. 

JUDGMENT  ON  PLEADINGS-See  Pract.  Sup.  (Jt.,  •. 

JURISD(CTION— See  Courts;  Estates  of  Decedents,  ',  \  »; 
Judgments,  », «;  Practice,  *». 

1.  Courts —Criminal  Practice— Jnsam^y— The  district  court  has 
jurisdiction  to  try  the  question  of  sanity  of  a  person  indicted 
for  murder  and  order  him  to  be  confined  in  the  insane  depart- 
ment of  the  penitentiary,  although  an  application  by  his  father 
bad  been  handed  to  the  clerk  of  such  court  before  the  indict- 
ment was  found,  stating  that  he  was  insane,  and  asking  that 
the  commissioners  of  insanity  investigate  and  take  action  in 
the  case,  where  no  action  was  taken  by  such  commissioners 
until  after  the  finding  of  the  indictment  and  service  of  warrant — 
under  Code,  section  2279,  providing  that  on  a  written  appli- 
cation by  any  citizen  stating  that  a  person  confined  within  any 
prison,  within  the  county,  charged  with  a  crime,  but  not  con- 
victed thereof,  nor  on  trial  therefor,  is  insane,  the  commission- 
ers shall  cause  such  prisoner  to  be  brought  before  them  and 
direct  his  removal  to  one  of  the  hospitals  for  the  insane,  if  they 
find  him  to  be  insane,  section  5540,  providing,  that  if  a  defend- 
ant appears,  in  any  stage  of  the  trial  of  a  criminal  prosecution, 
and  a  reasonable  doubt  exists  as  to  his  sanity,  further  proceed- 
ings must  be  suspended  and  a  trial  had  on  that  question,  and 
section  225,  providing,  that  the  district  court  shall  have  •'exclu- 
sive*' jurisdiction  of  all  criminal  actions,  except  in  cases  where 
exclusive  or  concurrent  jurisdiction  is,  or  may,  thereafter  be 
conferred  upon  some  other  "court  or  tribunal."— Stone  v.  Con- 
rad, 21. 

£.  Suznmons— Where  the  statutes  of  a  foreign  state  do  not  In 
terms  require  that  the  summons  shall  state  the  time  and  place 
to  answer,  and  the  summons  in  question  did  not  furnish  such 
information,  a  judgment  rendered  on  default  of  defendant's 
appearance  presupposes  that  such  summons  was  sufficient 
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under  the  laws  of  such  state,  and  the  judgment  will  not  be 
deeoied  void  for  want  of  jurisdiction. — Green  v.  Life  Aisocia- 
tion,  628. 
8.       Kvivvi^CE-^udgment — Toe  rule  that  a  court  of  a  general  juris- 
diction win  be  presumed  to  have  jurisdiction  for  the  prposes 
of  the  judgment  which  it  renders  does  not  apply  to  a  ju^ment 
of  a  foreiji^n  corporation  which  did  not  appear  in  thenction, 
unless  it  is  shown  that  it  submitted  itself  to  the  juriiiiction 
of  the  courts  of  the  state. — Idem. 
JURY— See  Practice,  K 

JURY  QUESTION— See  Cbim  Law.  ^  «;  Evid.,  \  ^  Libel.  *i  Rail- 
roads. ",  ";  Sidewalks,  \  *, ». 
JUSTIFICATION— See  Libel,  \  *. 
LACHES— See  Intox.  Liquor,  >. 

LANDLORD  AND  TENANT —See co^JTK4CT3,';Ll^:Ns,^^ 

1.  Oontraot — Construction^ An  agreement  to  pay  a  specified  rent 

yearly  for  a  piano,  besides  ''keeping  it  in  tune,"  does  not  render 
the  lessee  liable  for  the  expense  of  cleaning  and  tuning  it  when 
it  is  first  received  by  him.  it  is  an  agreement  to  keep  in  tune 
and  not  to  put  in  tune.— Barnhart  v.  Hanford,  116. 

2.  Lease -/vi/e  jTeuan^-The  lessee  of  land  from  a  life  tenant  has 

no  further  right  of  occupation  where  the  lessor  dies  when  there 
are  no  growing  crops.— Carman  v.  Mosier,  8($7. 

5.  Termination  by  Mortgage— A  mortgage  of  a  piano  to  the 
lessee  thereof,  given  during  the  year  for  which  rent  had  been 
paid,  and  in  addition  to  the  usual  provisions  for  takiag  posses- 
sion and  selling  in  case  of  default,  reciting,  "said  piano  being 
now  in  possession  of  the  said  H.,  in  U.  hotel,— and  is  to  remain 
in  possession  of  the  said  H.  during  the  force  and  continuance 
of  the  mortgage,"  gives  H  ,  the  mortgagee,  the  right  to  possess 
and  use  the  piano,  and  supersedes  the  lease.— Barnhart  v.  Han- 
ford, 116. 

4.  Water  Rent— The  lessor  of  a  hotel  may  recover  from  the  lessee 

an  amouQt  paid  by  the  former  at  the  latter's  request  for  city 
water  used  by  the  latter,  although  at  the  time  the  lease  was 
executed  the  hotel  was  piped  for  city  water.— McCarthy  v. 
Humphrey,  535. 

5.  Same— In  the  absence  of  ao  agreement,  the  landlord  is  not 

bound  to  pay  for  city  water  used  by  the  tenant,  although  the 
house  is  piped  therefor.— /ciem. 

LAND  SALE-Sae  Contract?,  *;  Specific  Performance,  ^ 
LARCENY- See  Crim.  Law,  \  \  ",  ",  ",  ";  Evidence,  ". 
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LAW  AND  FACT— See  Compounding  Felony,  «. 

LAW  AND  EQUITY- See  Judgments,  ";  Practice,  ",  ». 

LEASK— See  Landlord  and  Tenant,  «,  >. 

LEVY. 

Books  and  Book  Accounts— A  levy  on  books  of  account  under 
an  attachment  is  not  a  levy  on  the  debts  charged  therein  as 
Code,  1878,  section  2967,  provides  that  debts  due  a  defendant 
shall  be  attached  by  garnishment. — Pump  Co.  v.  Miller  & 
Sons,  674. 

LIBEL. 

1.  Action  in  Tort— Where  one  intentionally  causes  temporal  loss 
to  another  without  justifiable  cause  and  with  malicious  purpose 
to  iufllct  it,  the  natural  and  proximate  damages  may  be  recov- 
ered in  an  action  of  tort.  And  the  name  given  an  action  is  im- 
material in  determining  whether  sufficient  facts  are  stated  to 
siiow  a  right  of  recovery. — Hollenbeck  v.  Ristine,  488. 

2«  Conditional  Privilege  —  Malice —A  letter  written  to  an 
employer  concerning  the  conduct  of  an  employe  is.  at  most 
only  a  conditionally  privileged  communication;  and  malice  in 
publishing  a  conditionally  privileged  communication  dstroys 
the  privilege. — Idem, 

3.  Expression  of  Opinion— Criticism  or  expression  of  opinion 

couct^rning  another  must  be  founded  on  fact  in  order  to  avoid 
being  libelous.— /rtcm. 

4.  Justification — Jury   Qtiestion — Defendant   pleaded    that  said 
stait^ments  were  true  and    the    publication    justifiable.      The 

evidence  intended  to  show  that  plaintiff  was  paid  and  ttie 
statute  of  limitations  not  interposed.  Held,  as  the  justification 
must  be  as  broad  as  the  charge,  the  issue  should  have  gone  to 
the  jury.— Jd^m. 

5«  Rule  Applied— Defendant  wrote  of  plaintiff  "He  has  for 
several  years  owed  for  medical  services.  His  attention  has 
been  repeatedly  called  thereto  to  no  purpose.  That,  finally, 
being  sued  therefor,  he  having  no  other  defense,  has  cow- 
ardly slunk  behind  the  statute  of  limitations.  Such  a  course 
is  not  exactly  in  accordance  with  our  ideas  of  strict  integrity 
and  we  would  prefer  not  to  be  connected  in  any  official 
capacity  with  a  corporation  who  employ  such  men  in  a  posi- 
tion of  trust.*'  As  a  result  plaintiff  was  discharged  to  his 
damage." — Idem. 
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6.  Per  So— Attorneys— A  letter  recited:  "We  are  looking  into  the 

doings  of  this  tribe  of  attorneys.  It  looks  very  much  as  though 
they  put  their  heads  together  and  each  of  them  got  as  much 
out  of  the  estate  as  possible.  An  outside  attorney  told  me  a 
few  days  ago  that  M.  had  put  a  lien  on  the  estate  for  81,250  on 
account  of  the  heirs  you  represent  and  3500  extra  to  tight  the 
church,  making  $1,750  for  one  and  the  same  thing.  Outrage!** 
Held,  to  be  libelous  per  se. — Mosnat  v.  Snyder,  600. 

7.  Special  Damafires— The  publication  of  any  untrue  and  malicious 

charge  is  libelous  when  damage  is  shown  to  have  resulted  as 
a  natural  and  proximate    consequence. — Hollenbeck  v.   Ria- 
tine,  488. 
LICENSE— See  Railroad,  •, 

LIENS— See  Atty's./,*;  Co-tbnanoy,  •;  Estates  of  Decedents,  ^f 

Pbaotice,  «». 
!•  Oontrcujt— Landlord  and  Tenant— H.  was  to  have  a  land- 
lord's lien  to  secure  advances  made  to  erect  a  building  on  his 
land,  which  were  to  be  repaid  in  monthly  installments,  and, on 
failure  to  make  such  payments,  the  whole  amount  was  to- 
become  due,  or  H.  could  declare  the  contract  forfeited,  and 
retake  the  premises.  Beld  that  H.  had  a  contract  lien  upoD 
the  premises  to  the  amount  of  the  unpaid  advances.— Keys  v, 
Whitiock  Mfg.  Co.,  742. 
2«  Same — Esioppel^A  lessor's  lien  for  advances  made  to  the  lessee 
for  the  construction  of  a  building  upon  the  leased  premises 
under  an  agreement  to  make  an  advance  upon  duplicate  bills 
presented  to  the  lessor  for  which  he  was  to  have  a  lien  upon  the 
building  and  t  he  machinery  placed  therein  which  were  to  become 
his  property  upon  the  expiration  of  the  lease,  is  paramount  to 
a  mechanic*s  lien  for  material  furnished  in  the  construction  of 
the  building,  where  a  portion  of  the  advance  was  made  in  reli- 
ance upon  a  receipt  from  the  material  man  showing  full  pay- 
ment of  his  bill,  although  by  a  secret  arrangement  between  the 
latter  and  the  lessee  a  portion  of  the  bill  remained  unpaid,  and 
the  material  man  is  estopped  against  lessor  to  show  that  his 
bill  was  in  fact  unpaid  in  part,  though  all  the  material  went 
into  lessor's  building. — Idem, 

LIFE  ESTATES~See  Landlord  and  Tenant,  •. 

LIMITATION  OP  ACTIO\S-See  Intox.  Liq.,  *,  Pleading, 

•,  •;  Pbac.  Sup.  Ct.,  ";  Taxes.  ♦, »,  •. 
1.    Buxming  of   Statute— An  agreement  made  a^ter  a  person 
attaiuf d  his  majority,  as  to  his  compensation  for  future  serv- 
ices, interrupts  the  continuity  of  the  services  rendered  by  him 
Small  figures  refer  to  sabdiyisioos  of  Index.    The  others  to  page  of  report. 
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before  bis  majority  without  any  express  agreement,  and  ao 
action  to  recover  therefor  is  barred  if  not  commenced  within 
live  years  after  the  af?reement.— Salvador  v.  Feeley,  478. 

2.  Construction  op  STATUTE—The  runninj?  of  the  statute  of  limi- 

tations against  a  judgment  recovered  in  1863,  at  which  time  the 
law  authorized  an  action  to  be  brought  on  a  judgment  at  any 
time  within  twenty  years  was  not  stopped  by  Code,  1873,  section 
2521 ,  providing  that  no  action  shall  be  brought  on  any  judgment 
in  a  court  of  record  within  fifteen  years  after  its  rendition  with- 
ont  leave  of  court,  and  section  47,  providing  that  all  previous 
•  acts  revised  in  such  Code  or  which  are  repugnant  to  its  provi- 
sions are  repealed,  subject  to  the  limitations  therein  expressed, 
and  section  50,  providing  that  the  repeal  of  existing  statutes 
shall  not  affect  any  right  which  has  accrued  in  any  civil  cause 
before  the  time  when  such  repeal  takes  effect— Wilson  y. 
Tucker,  55. 

3.  Suooessive  Aotions — Nequobncb — A  plaintiff  in  an  action  on 

a  note,  who  negligently  delays  mailing  the  petition  to  the  clerk 
for  tiling  so  long,  that  from  a  slight  interruption  in  the  mail 
service,  the  petition  is  not  filed  until  two  days  after  the  date 
fixed  in  the  original  notice,  as  a  result  of  which,  under  Code, 
1878,  section  2600,  the  action  is  dismissed  on  defendant's 
motion,  cannot  commence  a  second  action  to  prevent  the  bar  of 
the  statute  of  limitations,  under  section  2587,  authorizing  the 
bringing  of  a  new  suit  with  such  effect  if  plaintiff  fails  in  his 
first  action  through  any  cause  '^except  negligence  in  its  prose- 
cution^—Conley  V.  Dugan,  205. 

4.  Same — One  who  neglects  to  file  his  petition  in  time,  by  reason 

of  which  his  action  is  dismissed,  on  defendant's  motion,  after 
it  is  too  late,  on  account  of  the  statute  of  limitations,  to  com- 
mence a  new  action,  is  not  entitled  to  a  continuation  of  his 
action,  under  Code,  1878,  section  2587,  providing  that,  if 
plai  ntiff  fail  in  his  action  through  any  cause  except  negli- 
gence in  its  prosecution,  a  new  suit,  if  brought  within  six 
months,  shall  be  deemed  a  continuation  of  the  first;  though 
an  attorney,  not  shown  to  have  any  authority  to  act  for  de- 
fendant, but  representing  that  he  was  employed  to  defend 
the  action,  negotiated  for  settlement,  and  procured  extension 
of  time  to  Answer,  thereby  consuming  time,  till  a  new  action 
was  barred. — Idem. 
5.  Same— Defendant  in  an  action  on  a  note,  is  entitled,  under 
Code,  1878,  section  2600,  to  a  dismissal  of  the  action  where 
the  original  notice  served  in  the  action  fixed  the  date  for 
filing  the  petition  and  plaintiff  waited  so  long  before  mailing 
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the  petition  to  the  clerk  that  from  a  slight  interruption  of 
the  mail  service  the  petition  did  not  reach  the  clerk  until 
two  days  after  the  time  fixed  for  filing. — Idem. 

LIS  PENDENS— See  Intoxicating  Liquors,  *, ». 

NoTiCB— In  October,  1895,  plaintiff  sued  to  subject  certain  land 
to  a  judjpment.  The  following  December  term  an  entry  was 
made  in  the  appearance  docket,  **Settled  as  per  stipulation  (not 
filed)"  which  entry  was  made  without  knowledge  of  the  parties, 
and  wa3  not  discovered  and  corrected  until  May,  1896,  when 
plaintiffs*  motion  to  cancel  the  entry  was  sustained.  In  Febru- 
ary, 1896,  plaintiffs  filed  a  trial  notice,  reciting  that  the  cause 
would  be  called  at  the  March  term,  which  was  entered  on  the 
appearance  docket.  The  cause  was  continued  March  5th,  at 
request  of  defendant,  by  an  entry,  "Continued  by  agreement 
of  parties.'*  Intervener  purchased  the  property  in  dispute  on 
March  7, 1896,  in  good  faith  and  for  value,  relying  upon  the 
December  entry,  that  the  cause  had  been  settled.  It  does  not 
appear  that  plaintiffs  were  negligent  in  not  sooner  discovering 
said  entry.  Beld^  that  the  subsequent  action  by  plaintiffs, 
reinstated  the  case,  and  it  being  before  intervener's  purchase, 
was  constructive  notice  of  plaintiffs'  rights  therein,  under  Code. 
1878,  section  2628,  providing  that  when  a  petition  has  been 
tiled,  affecting  the  real  estate,  the  action  is  pending,  so  as  to  be 
notice  thereof  to  third  persons.— Furry  Bros.  v.  Ferguson,  231, 

LOANS— See  Savings  Bank. 
MALICE— See  Libel,  «. 
MANDAMUS— See  Practice,  ",  ", «. 

MARRIAGE. 

1.  SuFFiciENor  OF  £viDBNCR  TO  ESTABLISH— A  man  induced  a 
married  woman  to  live  with  him,  and  paid  the  expenses  of  a 
divorce  secured  by  her.  He  often  declared  that  he  would  like 
to  marry  her,  and  fear  of  giving  offense  to  his  sister,  alone 
restrained  him.  She  testified  that  July  27th  they  went  to  a  dis- 
tant town  and  were  married,  and  produced  a  certificate  dated 
July  28th,  which  she  claimed  was  a  mistake  in  date.  He  could 
sign  his  name  with  great  difficulty,  and  the  procurer  of  th^ 
license  signed  the  record  with  a  mark.  Acqiiaintinces  of  both 
parties  testified  to  their  going  and  returning  from  said  town 
on  the  37th,  and  a  number  testified  that  she  was  home  all  day 
the  28th.  July  31st  he  had  the  scrivner  of  his  will  prepare  a 
bequest  for  her  in  her  maiden  name.  He  died  in  September, 
and  she  alone  cared  for  him  in  his  last  sickness.  His  relatives 
claim  that  on  July  28th  another  person  impersonated  him  when 
Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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they  were  married,  and  all  witnesses  to  the  marriap^e  except 
one  described  a  certain  man,  who  was  proved  to  be  elsewhere 
on  that  day.  Held,  that  they  were  married.— Johnson  v. 
Clancy.  242. 

2.  Same — A  finding  that  defendant  was  the  widow  of  the  plaintifiTs 
testator  is  sustained  by  the  evidence  already  set  out,  that 
testator  and  defendant  were  at  onetime  engaged  to  be  married 
and  the  engagement  was  broken  off  because  of  a  quarrel  and 
that  defendant  married  another  person,  that  the  testator  suc- 
ceeded in  inducing  her  to  leave  her  husband  and  maintain 
illicit  relations  with  him,  that  he  induced  her  to  secure  a 
divorce  from  her  husband,  paying  all  the  expenses,  that 
defendant  was  married  to  some  one  stated  in  the  marriage 
certificate  to  bear  the  same  name  as  the  testator,  that  the 
testator  stated  he  was  going  to  the  place  where  the  marriage 
occurred  to  be  married  on  the  day  before  the  date  of  the  mar- 
riage certificate  and  that  during  his  last  illness  defendant 
cared  for  him  night  and  day  rendering  all  the  most  private 
offices,  although  the  evidence  shows  that  the  marriage  could 
not  have  occurred  on  the  date  of  the  certificate. — Idem. 

MARSHALLING  ASSETS. 

1.  A  creditor  who  has  a  lien  upon  two  funds  may  be  compelled  by  a 

creditor  having  a  subsequent  lien  upon  one  alone  of  such  funds 
to  resort  in  the  first  instance  to  that  fund  which  is  covered  by 
his  lien  alone.— Richards  v.  Cowles,  734. 

2.  Same— The  equity  of  marshalling  assets  does  not  fasten  itself 

upon  the  situation  at  the  time  the  successive  securities  are 
taken  but  is  to  be  determined  as  of  the  time  the  marshalling  is 
invoked.  It  can  only  become  a  fixed  right  by  taking  proper 
steps  to  have  it  enforced,  and  until  this  is  done  it  is  subject  to 
displacement  and  defeat  by  subsequently  acquired  liens  upon 
the  funds. — Idem. 

8.  Intervention— Where  a  creditor  intervenes  in  an  action  by 
another  creditor  who,  by  a  prior  garnishment,  had  acquired  a 
higher  and  better  right  to  the  fund  than  he  had,  it  does  not  pre- 
sent a  case  for  the  application  of  the  equitable  doctrine  of  mar- 
shalling assets. — Idem. 

MASTER  AND  SERVANT— See  Railkoads.  «,  •. 
MAXIMS— See  Deed  as  Mortgage,  *. 

MECHANICS  LIENS— See  Mortgages.  i*>;  Notice  by  Publi- 
CATION;  Practice,  ^^;  Prac.  Sup.  Ct.  ". 

Small  flgures  refer  to  subdivisions  of  Judex.    The  others  to  page  of  report. 


Index.  807 

Mbch.  Libns    Continued 

!•  Aotions  in  Rem— An  action  to  foreclose  a  mechanic's  leini 
where  no  personal  judgment  is  asked,  is  a  proceeding  in  rem. — 
Simonson  Bros.  Mfg.  Co.  v.  Bank,  264. 

2.    Assifirnment— Subsequent  Incumbkancers— An  assignee  of  a 
claim  for  labor  and  materials  furnished  in  the  construction  of 
a  house,  is  entitled  to  a  mechanic's  lien  therefor,  as  against 
persons  other  than  subsequent  purchasers  or  incumbrancers  in 
good  faith,  although  the  lien  has  not  been  perfected  by  filing  a 
statement  prior  to  the  assignment,  under  Acts  Sixteenth  Gen- 
eral Assembly,  chapter  100,  section  6,  providing  that  every 
person  who  wishes  to  avail  hinaetff  of  the  provisions  of  the 
statute  shall  file  a  verified  statement  of  the  demand  due  him, 
and  that  such  statement  must  be  filed  by  a  principal  con- 
tractor within  ninety  days,  and  by  a  sub-contractor  within 
thirty  days,  but  that  a  failure  to  file  the  same  within  the 
periods  mentioned  shall  not  defeat  the  lien  except  against  pur- 
chasers or  incumbrancers  in  good  faith. — Peatman  v.  Center- 
ville  L.  Co.,  1. 
8.        Samk— -A  judgment  creditor  whose  judgment  is  rendered  nearly 
a  year  after  the  statement  of  a  mechaQic's  lien  is  filed  on  the 
premises  of  the  judgment  debtor,  is  not  a  subsequent  incum- 
brancer in  good  faith  within  Acts  Sixteenth  General  Assem- 
bly, chapter  100,  sectionvC^  tiequiring  every  person  claiming 
a  mechanic's  lien  to  file  a  verified  statement  of  the  demand 
due  him  within  a  specified  time,  and  providing  that  a  failure 
to  file  the  same  within  such  time  shall  not  defeat  the  lion 
except  as  against  purchasers  or  iacumbrancers  in  good  faith, 
without  notice,  whose  rights  accrued  after  the  expiration  of 
the  time  specified  and  before  any  claim  for  the  lien  was  filed. — 
Idem. 

4.  Waivkb— Though  Acts  Sixteenth  General  Assembly,  chapter  100, 

section  13,  provides  that  mechanics'  liens  are  assignable,  and 
follow  the  assignment  of  the  debt,  a  person  entitled  to  such  a 
lien  may  waive  it,  and  may  also  assign  the  debt  without  the 
lien. — Idem 

5.  BlendinfiT  Aooounts— Where  in  a  mechanic's  lien  account,  the 

value  of  items  for  which  the  law  gave  no  lien  was  not  stated, 
and  they  were  blended  with  lienable  items,  the  entire  lien  is 
defeated.— /r/em. 

6.  Burden  of  Proof— A  sub-contractor  seeking   to    foreclose  a 

mechanic's  lien  has  the  burden  of  proving  what  was  due  the 
principal  contractor  at  the  commencement  of  such  sub-con- 
tractor's account,  orat  the  time  the  notice  of  lien  was  served. — 
Simonson  Bros.  Mfg.  Co.  v.  Bank,  264. 
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7.  Statement— Mistake— Under   Code,   eeclion    8093,  reqairiDf^ 

that  a  statement  of  account  be  attached  to  the  afiQdavit  for  a 
mechanic's  lien,  setting  forth  the  time  when  the  different 
items  thereon  were  furnished,  mere  inaccuracies  in  fixing  the 
time  do  not  defeat  the  lien. — Johnson  v.  Otto,  605. 

8.  Same— The  tiling  of  a  'Statement  for  a  mechanic's  lien   is  not 

necessary  to  create  a  lien  under  the  statute,  as  between  the 
parties,  and  therefore  the  filing  of  an  erroneous  statement  will 
not  necessarily  defeat  the  right  of  a  contractor  to  a  lien.— 
Hoppes  v.  Bale,  648. 

9.  Same — The  mistake  that  will  nullify  the  statement  for  a  mechan- 

ic's lien,  must,  when  no  one  is  directly  injured,  be  willful  and 
intentional.— St.  Croix  Lumber  Co.  t.  Davis,  27. 

10.  Bule  Applied—One  who  furnishes  material  for  use  in  a  buildinfi^ 

in  the  process  of  construction  will  not  be  denied  a  lien  for 
the  full  amount  furnished,  although  some  of  the  items  are 
not  used  in  the  building. — Idem. 

11.  Same— An  honest  mistake  on  the  part  of  the  manager  of  a  cor- 

poration which  furnishes  materials  for  the  construction  of  a 
building,  in  making  out  a  statement  for  a  lien  for  the  entire 
amount,  including  an  account  against  the  person  acting  as 
agent  for  the  owner,  will  not  invalidate  the  lien,  although  the 
bookkeeper  placed  in  such  account  items  for  materials,  which, 
to  his  knowledge,  did  not  go  into  the  building,  especially  where 
the  trial  court  restated  the  account,  deducting  such  items  and 
allowing  a  lien  for  the  balance,  alone.— /dem. 

12.  Same— Where  the  statement  for  a  mechanic's  lien,  by  an  honest 

mistake,  which  harmed  no  one,  was  for  a  greater  sum  than  was 
due,  is  does  not  defeat  the  lien.— Simonson  Bros.  Mfg.  Co.  v. 
Bank,  264. 

18.  Suboontrcictor— Where  the  contract  between  the  principal  con- 
tractor and  an  owner  was  that  the  owner  was  to  pay  for  the 
work  and  material  as  the  building  progressed,  and  the  owner 
knew  that  a  subcontractor  was  furnishing  material  for  the 
building,  and  that  he  was  not  being  paid  by  the  principal  con- 
tractor, if  the  owner  settles  with  the  principal  contractor  who 
files  his  statement  of  lien  in  due  time,  without  holding  back 
enough  to  pay  the  subcontractor,  the  latter  will  be  entitled  to 
his  lien  therefor. — Simouson  Bros.  Mfg.  Co.  v.  Bank,  264. 

14.  Wells—A  well,  designed,  sunk,  and  completed  for  permanent 
use  is  an  improvement  within  Acts  Sixteenth  General  Assem- 
bly, chapter  100,  section  8,  giving  a  mechanic's  lien  for  material 
or  labor  furnished  for  any  building,  erection  or  other  improve- 
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ment  upon  land*  upon  the  buildiDg,  erection  or  improvement 
and  upon  the  land.— Hoppes  v.  Baie,  648. 

15.  Who  Entitled  to— A  lien  may  be  acquired  for  the  labor  of  a 

man  who  operates  a  gAs  plant  for  thirty  days  and  tests  the 
machinery  and  causes  it  to  meet  the  requirements  of  the  guar- 
anty given,  under  the  statute  providing  that  a  lien  may  be  ac- 
quired by  any  person  who  shall  do  any  labor  upon  any  build- 
ing or  make  any  other  improvement  upon  land.— Peatman  v. 
Centerviile  L.  Co.,  1. 

16.  Same— A  contractor  for  the  erection  of  a  gas  plant  is  not  en- 

titled to  a  lien  for  services  rendered  in  instructing  the  super- 
intendent.— fdem. 

17.  Same— A  mechanic's  lien  cannot  be  acquired  by  a  contractor 

for  the  erection  of  a  gas  plant,  for  the  assignment  of  patent 
rights  which  are  not  included  in  the  use  of  the  appliances 
which  the  contractor  was  required  to  furnish. — Idem. 

MEDICAL  BOOKS-See  Evidence,  ".  ». 

MEMBER  OF  FAMILY— See  Contracts,  »«,  ". 

MINORS— See  Judgments,  »;  Limitation  of  Actions  J;  Practice,  »«. 

MFNUTES  OF  EVIDENCE— See  Crim.  Law,  »•,  »  «;  Evidence,  ". 

MISCONDUCT  OF  COUNSEL— See  Prac,  Sup,  Ct.  «,  »•. 

MISTAKE-See  Equity,  *;  Insurance,  ";  Mechanic's  Lien,",", 
Prac.  Sup,  Ct,  "-,  Taxes.  *.  *. 

MORTGAGES— See  Agency,  ";  Bona  Fide  Pur.  ^  Deed  as  Mtge. 
»,  *, »;  Fraud,  \  ";  General  Assignment.  \  «;  Landlord  and  Ten- 
ant, »;  Practice,  *»,  ^;  Sales  \  «. 

1.  Consideration — The  makers  of  a  note  agreed  to  secure  it  with 

a  mortgage  upon  certain  property  as  soon  as  they  secured  title 
thereto,  and  by  agreement  the  payee  was  to  transfer  to  the 
malsers  of  the  note  a  certain  judgment  and  note,  which  she 
did.  Held,  that  the  assignment  of  the  judgment  and  transfer 
of  the  note  were  a  sufficient  consideration  for  the  subsequent 
execution  of  the  mortgage.— Fox  v.  Gray,  433. 

2.  Delivery. — Under  a  contract  between  a  debtor  and  creditor  col- 

lateral to  the  execution  of  mortgages  to  secure  theirclaims, 
mortgages,  except  to  one  of  the  creditorfa,  were  delivered  at  the 
time,  and  an  agent  of  the  mortgagees  appointed  to  take  posses- 
sion. By  a  condition  of  the  contract,  ratitication  of  the  con- 
tract by  the  other  creditor  was  to  be  optional.  Held  that,  all 
the  creditors  having  signed  the  contrac^,  the  minds  of  the  part- 
ies met  in  the  delivery  of  the  mortgages. — Groetzioger  v. 
Wyman   674. 

8.    Description  of  Amount — A  statement  in  a  deed  of  land  that 
is  sold  "subject  to  one  existing  mortgage  of  $300.00,"  is  merely 
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descriptive  and  is  oot  intended  to  fix  the  exact  amount  due 
thereon. ^Johnson  v.  Nichols,  122. 

4.  FOTeoloaure— Default  in  Interest— \  mortpfage  subsequently 
made  in  pursuance  of  a  written  a^i^reement  to  do  so  when  a 
note  was  executed  which  it  secured,  provided  that  on  default 
in  payment  of  interest  the  whole  debt  was  to  become  due  and 
collectible.  Held,  that  the  fact  that  no  such  provision  for 
maturity  and  collection  was  made  in  the  note,  was  no  defense 
to  a  foreclosure,  regardless  of  the  fact  that  the  mortgage  was 
in  pursuance  of  a  written  agreement. — Fox  v.  Gray,  43S. 

•5«  Samk — A  mortgage  containing  a  oonditioq  that  failure  to  pay 
any  installment  of  principal  or  interest  when  due,  renders 
the  mortgage  subject  to  foreclosure  at  the  holder's  option 
may  be  foreclosed  for  a  failure  to  pay  an  installment  of  in- 
terest, although  the  note  secured  by  the  mortgage  slates  that 
interest  is  payable  annually,  and  that  interest  when  due  is  to 
become  principal  and  draw  a  specified  rate  of  interest. — 
Idem. 

•6.  Payment— Innocbnt  PaRCHASBR— The  maker  of  notes  secured 
by  mortgage,  who  gives  a  second  series  of  notes  and  mort- 
gages to  the  mortgagee,  knowing  that  the  first  notes  have  been 
transferr9d,  is  not  thereby  relieved  from  liability  to  innocent 
holders  for  value  of  such  first  notes.— Savings  Bank  y. 
Colby,  424. 

7.  Samb-  Aasignment^WheTe  a  mortgage  and  the  notes  secured 

thereby  are  assignep  by  the  mortgagee,  and  the  assignor  does 
not  record  his  assrgnraeot,  and  subsequently  the  mortgagee, 
without  authority  from  the  assignee,  takes  another  mortgage 
on  the  same  property,  and  new  notes  in  renewal  of  the  first 
mortgage  and  debt,  and  releases  the  first  mortgage  of  record, 
and  transfers  «the  new  notes  to  a  national  bank,  buti'  does 
not  inform  the  bank  of  the  security,  and  does  not  assign  it,  the 
second  mortgage  does  not  follow  the  debt  it  was  given  to 
secure.  National  banks  are  forbidden  by  act  of  congress  to 
deal  in  real  estate  securities  as  original  investments. — Idem, 

8.  B»eoOTding^Agreements—'M..  executed   chattel  mortgages  to  a 

bank,  under  a  written  agreement  'Hhat  said  mortgages  shall 
not  be  recorded  unless  in  the  judgment  of  said  bank,  it  shall 
become  necessary  for  the  protection  of  the  mortgagee,  or 
unless  said  M.  shall  be  unable  to  secure  extensions  of  time 
from  all  other  creditors."  ITtW,  that  this  left  the  matter  of 
recording  within  the  discretion  of  the  bank. — Groetzinger  v. 
Wymao.  574. 
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9.  Same: — kn  uaderstaudio}^  that  a  chattel  mortj^aji^e  shall  not  be 
recorded  unless  in  the  mortgag^ee's  judgment  it  is  necessary  for 
its  protection  or  unless  the  mortgagor  shall  be  unable  to  secure 
extensions  of  time  from  his  other  creditors  does  not  invalidate 
the  mortgage  as  against  other  creditors  in  the  absence  of  any 
purpose  by  the  mortgagor  to  obtain  an  extension  of  time  from 
his  other  creditors  without  disclosing  the  existence  of  a  mort- 
gage.— Idem. 

10  "Release— Liens — A  mortgage  on  land  is  not  released,  so  as  to  let 
in  a  subsequent  mechanic's  lien,  by  the  mortgagee's  taking, 
after  the  right  to  lien  has  accrued,  a  deed  to  the  premises,  as 
security  for  the  amount  included  in  the  iirst  mortgage,  and  a 
new  loan,  unless  there  was  a  clear  intent  that  it  should  have 
that  effect. — St.  Croix  Lumber  Company  v.  Davis,  27. 

MOTION— See  Prac.  Sup.  Ct.  \  »^ 

MUNICIPAL  CORPORATIONS. 

1.  Severance  of  Tarritory—i^videwjg— The  owners  of  unplatted 

and  exclusively  agricultural  land  within  the  limits  of  a  city  are 
not  as  matter  of  law  entitled  to  have  such  land  severed  from 
the  city  on  the  claim  that  it  is  not  needed  for  any  possible 
increase  of  the  city's  population,  that  they  are  prejudiced  by 
being  taxed  on  a  higher  valuation  than  similar  farm  lands  out- 
side of  the  city  and  do  not  receive  a  due  proportion  of  benefit 
therefrom,  and  that  they  are  deprived  of  school  advantages 
which  they  would  enjoy  if  the  land  were  severed  from  the  city; 
and  such  facts  do  not  warrant  the  setting  aside  of  a  verdict  for 
the  city. ^Christ  v.  City  of  Webster  City,  119. 

2.  W Biter B— Injunctions — A  city,  which,  in  accordance  with  Acts 

Nineteenth  General  Assembly,  chapter  80,  section  3,  and  Code, 
1878,  sectio^^  527,  has  made  substantial  improvements  of  a  per- 
manent character  to  keep  open  the  natural  outlet  for  surface 
water  flowing  through  a  water  course,  may  maintain  an  action 
to  enjoin  the  obstruction  of  such  water  course  by  the  owners 
of  the  land  through  which  it  runs,  although  it  is  dry  at  all 
times  except  in  cases  of  melting  snow  or  unusually  heavy  rains, 
at  which  times  water  flows  into  it  only  a  few  days  at  a  time, 
where  such  diversion  or  obstruction  may  entail  serious  conse- 
quences on  the  city  or  the  people  interested  in  the  drained 
territory. — City  of  Waverly  v.  Page,  225. 

MURDER— See  Crim.  Law,  ^\  *•,  ««. 
NAME-See  Ckisi  Law.  ". 
NATIONAL  BANKS-See  Mortgages,  '. 
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NEGLIGENCE-  See  agency,  •;  Instructions,  »;  Limitation  or 

Actions,  »,  \  *;  Railroads,  ^  •, »,  ", ",  ";  Reformation;  Side- 
walks, '. 

1.  Contributory  Negrli&Tdnce — A  person  who  knows  of  a  defect  in 
a  walk  but  that  it  cnn  be  passed  in  safety  by  the  exercise  of 
ordinary  care  and  is  justiOed  as  a  reasonably  prudent  man  in 
holding  that  belief,  is  not  flTuilty  of  contributory  nefi^li^ence  in 
attempting  to  pass  over  in  an  ordinarily  careful  and  pradent 
manner.— Graham  v.  Town  of  Oxford.  705. 
•  RuLB  Applied— An  instruction  that  if  the  fall  of  plaintiff  was 
caused  by  a  loose  plank  on  the  sidewalk  as  claimed,  then  it 
would  be  necessary  for  the  jury  to  determine  whether  d#»fend- 
ant  was  negligent,  and  whether  plaintiff  was  in  the  exercise  of 
ordinary  care,  was  not  erroneous  because  of  the  admitted  fact 
that  plaintiff  knew  of  such  defect  before  the  accident  and  could 
have  avoided  such  danger  by  going  another  vrtij.—Idem. 

NEW  TRI A  L— See  Pleading,  «,  Prac.  Sup.  Or  ,  ^  «. 

1.  Affidavits— /mp^acAmen^  of  yerdio^— Affidavits  of  jurors  thmt 

they  misunderstood  the  instructions  cannot  be  considered  on  a 
motion  for  a  new  trial,  to  impeach  their  verdict.— Christ  v.  City 
of  Webster  City.  119. 

2,  Qranting* — Discrelionary— The  granting  of  a  new  trial  is  in  the 

sound  discretion  of  the  lower  court. — Scott  v.  Hawk.  467. 
8.        Same— Where  the  special   finding,   of    the  jury  sustains  th& 
defenses  pleaded  by  defendant,  a  motion  for  a  new  trial  by^ 
plaintiff  should  be  refused. — M'>or<)  &  Co.  v.  Horton,  376. 

4.  Newly  Discovered  Evidence— A  new  trial  should  be  granted 

to  defendant  in  an  action  on  a  note,  for  newly  discovered  evi- 
dence that  a  given  stallion  was  sold  to  defendant  at  the  time 
the  note  was  dated,  that  such  stallion  was  not  a  good  breeder 
and  that  plaintiff^s  agent  knew  such  fact  from  actual  observa- 
tion and  from  statements  made  to  him  by  persons  who  had 
bred  their  mares  to  the  horse  and  that  such  agent  had  made 
admissions  that  he  had  had  "trouble"  with  the  stallion,  thongb 
the  granting  of  such  new  trial  rests  largely  in  discretion. — 
H  >r8e  Importing  Co.  v.  Novak,  157. 

5.  Trial  of  Issue— Is-^ues  presented  in  a  petition  for  new  trial  are 

triable  as  in  ordinary  actions. — Scott  v.  Hiwk,  467. 
NOMINAL  DAMAGKS— See  Prac.  Sup.  Ct.  *«. 

NOTES-See  KviDENCE.  ^ 

1.    Delivery  by  Indorsement— PresMmp^iou— Plaintiff  in  an  action 
upon  a  negotiable  promissory  note,  indorsed  by  the  payee,  i» 
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bound  to  show  that  it  was  delivered  to  her  by  the  payee  with 
the  intention  of  transferring  the  title,  and  she  cannot  rest  upon 
the  legral  presumption  of  delivery  arisinp^  under  the  statute 
from  the  indorsement  alone,  where  the  note  is  in  possession  of 
the  defendant  and  it  is  denied  that  it  was  ever  delivered 
to  plaintiff. — Moehn  v.  Moehn,  710. 

2.  Same — Instrucliovs — An  instruction  that  a  presumption  of  own- 
ership arises  from  possession  of  a  note  indorsed  by  payee,  and, 
while  so  possessed,  without  further  evidence,  is  not  in  conflict 
with  the  forej^oiBfj^  rule  as  to  presumptions  arising  under 
statute.  The  statutory  presumption  would  govern  if  plaintiff 
possessed  the  note,  and  this  instruction  applies  properly  to 
such  time  as  it  may  have  been  in  her  possession.— J^iem. 

%*  Suit  on — Personal  Judgment—The  defense  of  a  married  woman, 
sued  jointly  with  her  husband  on  a  note  and  mortgage  made 
by  them,  that  she  signed  for  the  purpose  of  relinquishing  her 
dower  on  ly,  is  not  sufficient  to  prevent  the  recovery  of  a  per- 
sonal judgment  against  her.— Wood  v.  Dunham,  701. 

NOTICE-See  Adverse  Possession.  *;  Agency,  ";  Bonds,  *;Bon  a 
Fide  Purchaser,  ';  Insukance,  •■;  Intox.  Liquors.  ^;  Lis 
Pendens;  Pract.  Sup.  Ct.,  ";  Taxes,  •,  »»,  ",  ", »». 

NOTICE  BY  PUBLIC ATION-See  Judgment  «. 

Adjudication  Upon — Code,  1878,  section  2618,  subdivision  5,  pro- 
vides that  jurisdiction  may  be  obtained  of  a  defendant  on  serv- 
ice by  publication  *'in  actions  brought  against  non-residents  of 
this  state,  or  a  foreign  corporation,  having  in  this  state  prop- 
erty or  debts  owing  to  such  defendant,  sought  to  be  taken  by 
any  of  the  provisional  remedies,  or  to  be  appropriated  in  any 
way."  Held,  that  a  subcontractor,  who  holds  an  opeu,  unliqui- 
dated account  against  the  principal  contractor  may  bring  an 
action  against  the  owner  to  foreclose  his  lien,  and,  in  the  same 
action  have  adjudicated  the  amount  of  his  claim  against  the 
principal  contractor,  who  is  served,  only  by  publication,  with 
notice  of  the  action. — Simonson  Bros.  Mfg.  Co.  v.  Bank,  264. 

NUISANCE— See  Costs.  Intox.  Liquors,  *,  *. 

NUNC  PRO  TUNC-See  Judgments,  •. ', «,  Practice,  «-. 

OBJECTIONS  -See  Evidence,  «,  %  Practice,  »,  «  w  Pkac.  Sup.  Ct., 

43     48    44     4A     46     47     48 

OFFER  TO  RETURN— See  Fraud,  ". 

OPINION  EVII>ENCE-Seft  Alienating  Wife's  Afff.ctioxs,  *. 
ORIGINAL  NOTICE— See  Corpouation's,  *,  \  \  »;  Jurisdiction,  «. 
PARENT  AND  CHILD -See  Evid.  »;  Fkaud.  Convey.  ',»,  *,  Pkac.  'I 
PAROL  VARIANCE— Evid.  «,  ", »«. 
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PARTIES— See  Intox.  Liqlors,  «;  Practice,  3«. 

PARTITION. 

Judgment — Ooe  to  whom  lots  bounded  by  a  desij^oated  street 
are  awarded  io  partition  proceedings,  takes  land  on  the  oppo- 
site side  of  tlie  street  to  the  hifi^h- water  mark  of  the  Missis- 
sippi river,  subject,  only,  to  the  easenaent  for  street  purposes, 
where  the  report  of  the  commissioners  which  is  confirmed  by 
a  decree  of  the  court  states  tiiat  the  lots  upon  such  street  Id- 
clude  all  the  land  in  front  of  them,  to  such  river.— C,  B.  &  Q. 
By.  Co.  V.  Kelley,  et  al,  106. 

PAYMENT— See  Agency,  », '»,  ".  ^^  ",  ";  Mtgs.  «,  ';  Redemption,  '. 
PENALTY— See  Intox.  Liquors,  *. 
PERJURY -See  Crim.  Law,  ",  ». 

PLEA DIMG— See   Atfachment,  ^;  Duress,  *,  ';   Homestead,   ^; 

Insubance,  ",  »»;  Warranty,  ♦. 

1.  Aotion  for  Bent— Set  Ofp — Plaintiff  in  an  action  for  rent,  being 

unable  under  Code,  1873,  section  2018.  to  join  other  matter  with 
his  claim  if  he  would  effectuate  his  lien,  is  entitled  to  offset 
claims  against  the  defendant  in  reply  to  the  latter's  counter- 
claim, under  Code,  1873,  sections  3666,  2667,  providing  that  in 
such  an  action  plaintiff  may  reply  to  the  counterclaim  by  plead- 
ing any  new  matter  not  inconsistent  with  petition  constituting 
a  defense  to  the  matter  alleged  in  the  answer,  and  that  any 
number  of  defenses  negative  or  affirmative  may  be  pleaded  to 
a  counterclaim. — lUsly  v.  Grayson,  685. 

2.  Petition  for  New  Trial — Demurrer— A.  petition  for  a  new  trial 

on  the  ground  of  newly  discovered  evidence  is  not  demurrable 
because  it  contains  merely  a  general  averment  of  diligent 
search  and  inquiry,  and  inability  to  obtain  the  evidence  set 
out.  where  the  specific  acts  done  are  not  called  for. — Scott  v. 
Hawk,  467. 

3.  Replevin— The  petition  in  replevin  to  recover  the  possession  of 

a  note  need  not  allege  that  defendant  wrongfully  detained  the 
note.— Kennedy  V.  Roberts,  521. 

4.  Same— A  petition  in  replevin  to  recover  the  possession  of  a  note 

reciting  that  such  note  is  of  no  value  except  as  a  matter  of  evi- 
dence, and  that  for  such  purpose  only  it  is  of  a  specified  valne 
sufficiently  alleges  the  actual  or  apparent  value  as  required  by 
the  statute.— /dew. 

5.  Reply — Matters  which  are  material  alone  to  the  oaose  of  action 

allege!  in  the  petition  cannot  be  pleaded  in  reply  and  there 
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can  be  no  recovery  on  a  distinct  cause  of  action  which  is 
pleaded  only  in  a  reply.— Hunt  v.  Johnston,  811,  320. 

6.  Same — Where  the  answer  is  simply  a  denial,  a  reply  is  not  per- 

missible.— Idem. 

7.  Same — A  reply  asking  that  certain  notes  and  mortgages,  alleged 

to  constitute  the  consideration  for  conveyances  sought  to  be 
set  aside,  be  canceled  uf  record  should  be  stricken  from  the 
tiles  where  no  such  relief  was  sought  in  the  complainr,  and  the 
answer  was  simply  a  denial.— Irfem. 

8.  Statute  of  Limitations— -Answer  or  Demurrer—The  defense 

that  a  claim  in  suit  is  barred  by  limitation  can  be  taken  only 
by  answer  and  not  by  demurrer,  where  the  petition  does  not 
show  on  its  face  that  the  claim  is  barred.— Goring  v.  Fitz- 
gerald, 507. 

9.  Striking'- harmless  J^rror— Possible  error  in  striking  out  por- 

tions of  a  petition  is  not  prejudicial,  where  there  is  sufficient 
remaining  to  raise  the  issue  relied  on. — Idem. 
10.    Same — A  refusal  to  strike  out  matter  from  a  pleading  on  the 
ground  that  it  is  a  repetition  is  without  prejudice.— Kennedy  v 
Roberts,  521. 

P LEA  AN D  PROOF.—See  Damages, »;  Practice, ";  Replevin,  *. 

Statutes— Statutes  of  another  state  need  not  be  pleaded  where 
they  are  merely  evidence  of  ultimate  facts,  as  for  instance, 
where  the  statutes  of  another  state  relating  to  the  manner  of 
acquiring  jurisdiction  of  foreign  corporations  are  relied  upon 
to  sustain  an  averment  of  the  due  rendition  of  a  judgment 
against  such  a  corporation  and  to  rebut  evidence  that  the  judg- 
ment was  rendered  without  jurisdiction.— Green  v  Life  Asso- 
ciation 628. 

PRACTICE— See  Crim.  Law,  »^  Damages.  ^  Co-tknancy,  »;  Evi- 
dence, ";  Estates  OF  Decedents,  *,  *,  ♦,  ";  Highways;  Fraud, 
»»;  Instructions,  ^  '^  ";  Intox.  Liquors,  •;  Judgments  *.  *,  »<>, 
";  Limitations  of  Actions,  «,  *,  *;  Lis  Pendens;  Libel,  »; 
Municipal  Corp.,  •;  New  Trial,  \  \  «;  Pleading,  *,  •,  ®; 
Receivers-,  Replevin,  «, ». 

1.  Aooeptinsr  Jury— Waiver— A  party  who  accepts  the  jury  and 

comes  to  trial  without  objecting  cannot  be  heard  to  complain 
either  of  the  character  of  the  jury  or  the  time  of  the  trial. — 
Frank  v.  Davenport,  588. 

2.  Amendment — Discreiioji—KefuBsA  of  leave  to  amend  pleadings 

to  conform  to  proof  was  not  an  abuse  of  discretion,  where  the 
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motion  was  made  several  days  after  verdict. — Ankrum  v.  City 
•    of  MarshalltowD,  493. 

B.  Same— Leave  to  tile  an  amend  ment  setting  up  an  entirely  new  and 
distinct  issue  of  wliich  applicant  knew  hH  tlie  time  may  prop- 
erly be  refused  in  the  (Uscretion  of  the  court,  when  asked  at 
the  conclusion  of  the  evidence  on  a  second  trial,  no  good  reason 
-appearing  for  not  tiling  the  same  earlier,  and  the  refusal  being 
moreover,  without  prejudice. — Horse  Importing  Co.  v. 
I^ovak,  157. 

4.  Replevin— Where  an  action  in  replevin  has  been  begun  in  good 
faith,  and  facts  subsequently  discovered  indicate  that  the  relief 
sought  is  obtainable  only  in  a  suit  in  equity,  the  plaintiff  should 
be  allowed  to  amend  his  petition  to  one  in  equity. — Cox  Shoe 
Company  v.  Adams,  402. 

<5«  Assigrninent  of  Causes— The  trial  court  is  not  required  to 
assign  the  different  causes  for  trial  on  particular  days  under  a 
rule  of  court  providing  that  on  the  tirst  day  of  the  term  or  as 
soon  thereafter  as  practicable,  the  court ''may**  make  an  assign- 
ment of  the  trial  causes  which  shall  Gx  the  day  of  the  term  on 
which  each  cause  shall  be  tried,  and  the  court  has  a  discretion 
in  the  matter  which  will  not  be  interfered  with  unless  abuse  of 
it  is  shown.— Slocum  v.  Brown,  209. 
Bonds— See  **, »«.  post 

-6.  Ohansre  of  Plcice  of  Trial — ira»t;er— Defendant  does  not  waive 
the  overruling  of  a  motion  to  change  the  venue  to  the  county 
of  her  residence  by  answering  the  petition.— Foss  v.  Cobler.  728. 

7.  Consolidation— Separate  action  on  two  notes  against  different 

makers  and  the  same  indorser  are  properly  consolidated  where 
only  the  indorser  is  served  and  there  is  nothing  to  show  the 
plaintiff  intends  that  the  other  parties  shall  be  served. — Bank 
of  Montreal  v.  Ingerson,  849. 

8.  Same— Code,  section  8644,  provides  that  where  two  or   more 

actions  are  pending  in  the  same  court,  which  might  have  been 
joined,  they  may  be  joined  on  motion  of  defendant.  Held,  that 
the  remedy  therein  provided  is  not  exclusive,  and  that  suits  in 
equity  begun  in  the  same  court  by  a  number  of  vendors  against 
a  common  vendee  and  a  mortgagee  of  the  vendee,  to  rescind 
their  contracts  of  sale  and  set  aside  the  mortgage,  may  be  con- 
solidated on  motion  of  the  plaintiff. — Cox  Shoe  Co.  v.  Adams, 
402. 

Cross  Examination -See  >^  post. 

Default— See  », »,  post. 

9.  Depositions  in  Shorthand— Code,  1873,  section  8735,  providing 

that  when  depositions  are  taken  in  shorthand  the  writer  shall 
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be  duly  sworn  to  take  the  same  correctly,  and  to  make  correct 
extension  thereof  into  longhand,  and  that  the  notes  shall  be 
sifi^ned  by  the  witness  after  being  read  over  to  him,  and  be 
filed  with  the  extension,  does  not  require  that  the  translation 
of  the  notes  be  signed  or  sworn  to  by  the  witness;  nor  is  any 
agreement  essential  to  the  taking,  if  no  objection  is  made  to 
taking  them  in  shorthand.— Slocnm  v.  Brown,  200. 

10«  Cross-exxmination — Witnesses  whose  depositions  have  been 
taken  will  not  be  required  to  appear  on  the  trial  for  cross- 
examination  because  the  attorney  for  the  opposite  party  was 
not  present  at  the  time  the  depositions  were  taken,  where 
there  was  not  sufficient  excuse  for  his  failure  to  be  present. — 
Idem. 

11.  SUPPRKSSION— That   the   attorney  for   plaintiff  was  unable   to- 

reach  the  place  where  depositions  were  taken,  by  rail,  at  the 
time  fixed  for  the  taking;  after  the  time  be  started,  is  not  a 
ground  for  excluding  the  depositionf>,  where  he  might  have 
reached  the  place  in  time  by  starting  earlier  or  by  a  private 
conveyance. — Idem, 

12.  Direotliiff  Verdict — A  motion  for  the  direction  of  a  verdict  by 

the  partj  having  the  burden  of  proof  should  be  denied  unless 
considering  all  the  evidence  it  clearly  appears  that  it  would  be 
the  duty  of  ^e  court  to  set  aside  a  verdict  rendered  for  the 
other  party. — Guthrie  v.  City  of  Dubuque,  653. 

18.  Bule  Applied^ln  an  action  against  a  city  to  recover  for  grading^ 
done  under  a  written  contrac*^,  in  which  the  city  reserved  the 
right  to  increase  or  diminish  the  amount  of  grading,  where 
.  there  is  a  dispute  as  to  the  actual  amount  of  grading  done^ 
owing  to  the  inaccuracy  of  a  bench  mark,  the  question  should 
be  submitted  to  the  iurj.—Idem. 

14.  Same—A  verdict  cannot  properly  be  directed  for  plaintiff  unless 

the  court  is  able  to  say.  after  giving  d«^fendant  the  benefit  of 
facts  as  to  which  there  is  a  substantial  conflict,  that  a  finding 
for  him  would  not  be  supported  by  the  evidence. — Kubic  v. 
Zemke,  260. 

15.  Bule  Applied — Plaintiff  sued  for  necessaries  furnished  defendant's 

son,  a  minor.  The  son  had  lived  with  defendant  only  four  and 
one-half  month's  when  he  was  fifteen  years  old,  and  then 
worked  for  defendant  under  a  contract  to  receive  wageF,  and 
left  because  he  did  not  want  to  stay,  to  which  the  father  con- 
sented. Eeld.ihKt  it  was  error  to  direct  a  verdict  for  plaintiff— 
Idem. 
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116.  Bleotion— TLo  assignee  of  a  mortgage  did  oot  record  its  aengn* 
meDf,  and  the  mortgagee  subsequently,  without  authority, 
released  the  mortgage,  and  took  a  new  mortgage  and  notes  in 
renewal  of  the  old  one?,  and  sold  the  new  notes,  and  afterwards 
made  a  trust  deed  for  the  benefit  of  his  creditors  including 
the  assignee  of  the  first  mortgage.  The  assignee  of  the  first 
mortgage  placed  his  assignment  on  record,  and  began  action 
lo  foreclose.  Eeld^  that  the  contribution  toward  the  expense 
of  foreclosing  the  trust  deed,  made  for  the  assignee  by  one 
whose  authority  to  do  so  is  not  shown,  is  not  an  election  to 
take  under  the  trust  deed.— Savings  Bank  v.  Colby,  424. 

False  BepresentationB— See  ^,  post, 
Instruotions— See  *•,  post, 

17.  Judfife— See  ••,  po«i— Questions  sr— The  trial  judge  may  ask 
questions  leading  in  character.— State  of  Iowa  v.  Marshall,  ?8. 

J.8.  J}i6tpxient— Without  Plea  and  Proo/— Mechanic's  liens  should 
not  be  allowed  to  parties  in  an  action  to  foreclose  a  mechanic's 
lien  who  file  no  pleadings  and  introduce  no  evidence. — St. 
Croix  Lumber  Co.  v.  Davif>,  27. 

rt9«  PR4YER— A  decree  in  a  creditor's  bill  for  the  cancellation  of  cer- 
tain notes  and  mortgages  alleged  to  constitute  the  considera- 
tion for  the  conveyances  sought  to  be  set  aside  is  Improper, 
where  there  is  no  prayer  in  the  petition  for^he  cancellation  of 
such  mortgages  and  no  reference  of  any  kind  is  made  to 
them. — Hunt  v.  Johnston,  811. 

-jBO.  Jury  Question— False  Representation— Scten^er— A  failure 
of  evidence  tending  to  show  scienter  Justified  a  court  in  refus- 
ing to  submit  to  the  jury  the  issue  of  false  and  fraudulent  rep- 
resentations in  the  sale  of  a  horse,  in  an  action  to  recover  the 
purchase  price  thereof. — Horse  Importing  Co.  v.  Novak,  157. 

Law  and  Equity— See  »»,  post. 
Liens— ^ee «»,  post, 

*21«  Mandamus  and  Mandatory  Injunction— Mandamus,  and  not 
mandatory  injunction,  is  the  proper  action  to  conip«*l  a  corpo- 
ration to  post  its  by-laws,  as  provided  by  Code  of  1878,  sections 
1076-1077.— Board  man  v.  Grocery  Co.,  445. 

>i2«     Right  to  Mandamus— A  corporation  cannot  be  compelled  by 
mandamus  to  post  its  by-laws,  as  provided  by  Code.  1873,  sec  ' 
tioDS  1076,  1077,  unless  plaintiff  pleads  or  proves  a  personal 
interest  entitling  him  to  the  writ  (sections  8377  and  8878).— 
Idem, 
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"28.  Denial  of  Future  /nspfc^ton— In  an  action  for  a  mandatory 
injunction  to  compel  a  corporation  to  permit  plaintiff  to 
inspect  its  stock  book,  where  the  corporation  by  its  answer 
tenders  such  right  to  him,  he  cannot  claim  he  is  entitled  to 
further  relief  because  of  mere  suspicion  that  at  some  future 
time  the  right  might  be  denied  him.— Idem, 

24.  ObJeotiOQS— A  party  who  makes  no  objection  to  a  question 

asked  a  witness,  cannot  ask  that  it  be  stricken  from  the  record, 
where  the  answer  is  unsatisfactory  to  him— State  of  Iowa  v. 
Marshall,  38. 

25.  Samb — A.II  objoctioD  to  the  competency  of  the  county  attorney 

as  a  witness  on  a  criminal  trial,  because  his  name  was  not 
indorsed  on  the  indictment,  is  too  late,  when  made  after  his  evi- 
dence has  beon  given,  although  the  trial  judge  asked  the  ques- 
tions and  defendant's  counsel  claims  to  have  refrained  from 
making  objections  out  of  deference  to  the  court.— idem. 

29,  Examination  by  Judge— Defendant  on  a  criminal  trial  may, 
where  questions  are  asked  by  the  judge,  object  when  the  ques- 
tions are  asked,  or  move  to  strike  out  the  evidence  elicited, 
immediately  on  the  conclusion  of  the  judge's  examination. — 
Idem. 

27.  Plea  and  Froof— Waiver— Where  defendant,  without  objec- 
tion, permits  plaintiff  tojntroduce  evidence  of  pain  and  suffer- 
ing which  tends  to  prove  the  alleged  disability,  he  does  not 
thereby  concede  plaintiff's  right  to  recover  for  bodily  pain  and 
mental  anguish  not  prayed  for  in  the  petition. — Ankrum  v. 
City  of  Marshalltown,  498. 

28*  Offered  Instructions — Requested  instructions  are  properly 
refused  where  the  subject  matter  thereof  is  contained  in  the 
charge  as  given.— Snouffer  v.  Railway  Co.,  681. 

29.  Openingr  Default— There  was  no  abuse  of  discretion  in  denying 
a  motion  to  excuse  and  set  aside  a  default  on  the  ground  that 
the  failure  of  defendants  to  enter  their  appearance  was  caused 
"by  some  accident  or  oversight"  on  part  of  their  attorney, 
where  the  affidavit  failed  to  show  what  caused  the  alleged  acci- 
dent or  overMght,  or  what  care  was  taken  to  avoid  such 
result.— Martin  v.  Reese.  694. 

^0*  Default -A  defendant  who  asks  to  have  his  default  set  aside 
must  p  Bid  issuably,  and  also  present  a  reasonable  excuse  for 
thedef^iult.— /d-m. 

SI*  OpenlniT  up  Osse-- Discretion — Where  on  conclusion  of  the  evi- 
denoH,  parties  consented  that  the  trial  should  be  resumed  and 
arirnment  and  submission  made  and  decree  entered  in  vacation 
SaaU  flgares  refer  to  tabdifUlont  of  Index.    The  others  to  page  of  report. 
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M  of  the  last  day  of  the  term,  and  plaintiflt,  disooTeriDii^,  hj 
argament  of  defendant,  served  on  him,  his  omission  to  lay  a 
fooodation  for  the  admission  of  the  certified  copies  which 
proved  his  title,  asked  leave  to  introduce  further  evidence  to 
correct  the  oversight,  the  record  not  showing  at  the  time,  a 
final  submission  of  the  case,  it  was  not  abuse  of  discretion  to 
give  such  leave.— District  of  Oakland  v.  Hewitt,  063. 

S2«  SAME—It  is  not  an  abuse  of  discretion  to  refuse  to  admit  addi- 
tional testimony  after  the  trial  has  closed  and  the  witnesses 
departed,  where  the  failure  to  produce  the  testimony  did  not 
occur  through  oversight. — Banning  v.  Purinton.  642. 

Plea  and  Proof —See «',  ante. 

Prayer— See '*.  ante. 
M0  Priority  of  lAena^Law  and  EquUy—A  mortgaice  given  for  a> 
consideration,  only  a  part  of  which  constitutes  a  superior  lien 
as  to  other  creditors,  cannot  be  set  aside  in  a  court  of  law.  bat 
a  court  of  equity  may  order  it  satisfied  to  the  extent  that  it  i» 
a  first  lien,  and  discharged  as  so  the  remainder.— Cox  Shoe  Co. 
V.  Adams,  40'. 

Replevin— See  *,  ante. 

84.  Additional  Bond— Plaintiff  in  replevin  to  recover  possession 

of  a  note  should  not  be  required  to  give  an  additional  bond  on 
the  ground  that  the  bond  originally  given  is  less  than  the  valne 
of  the  note,  where  pending  the  motion  the  note  is  brought  into 
court  and  deposited  with  the  clerk  to  abide  the  judgment  of 
the  court. — Kennedy  v.  Roberts,  521. 

85.  Same -Refusal  of  a  motion  to  require  plaintiff  in  replevin  to  give 

an  additinal  bond,  if  error,  is  not  prejudicial  to  defendant 
where  the  jury  by  their  verdict  find  the  plaintiff  entitled  to  the 
property.— /</€w. 

86.  Substitution— -^ppei/— Under  Code,  1873,  section  2565,  provid- 

ing that  the  action  of  a  minor  must  be  brought  by  his  guardian 
or  next  friend,  but  giving  the  court  power  to  substitute  his 
guardian  or  another  person  as  a  next  friend;  and  section  2689. 
relating  to  proceedings  in  district  court  allowing  the  addition 
or  striking  out  of  the  name  of  a  party,— a  district  court  can,  in 
an  action  begun  by  a  minor  in  justice  court  in  his  own  name, 
and  appealed,  substitute  his  next  friend  as  plaintiff. —Parkins 
V.  Alexander,  74. 

87.  Same— Orrfer  nunc  pro  tunc — Where,  for  the  trial  of  an  action^ 

the  plaintiff's  administrator  is  substituted  for  the  original 
plaintiff,  but  judgment  is  taken  in  the  name  of  the  original 
plaintiff,  which  judgment  is  subsequently  corrected  in  that 
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respect,  bat  the  order  correcting^  it  is  not  sig^ned  until  after  an 
action  in  the  nature  of  a  creditor's  bill  to  subject  the  property 
to  a  judgment  has  been  begun  on  the  j  idgment  by  plaintiff's 
administrator,  the  order  may  be  made  nunc  pro  iunc,  and, 
when  entered,  cures  the  defect  in  the  judgment,  and  validates 
all  subsequent  proceedings  thereon. — Hunt  v.  Johnston,  811. 

58.  Tr€uasfer  to  Equity— Plaintiff  sued  for  the  price  of  certain  real 
and  personal  property  conveyed  by  warranty  deed  and  bill  of 
sale,  and  alleged  that  the  instruments,  though  absolute  in  form, 
were  given  only  as  security,  but  did  not  allege  fraud  or  mis- 
take, nor  ask  to  set  aside  or  reform  them,  nor  for  the  establish- 
ment of  any  trust  in  the  property  conveyed,  or  the  proceeds 
thereof,  nor  any  equitable  relief  whatever,  but  asked  for  the 
difference  between  what  defendant  agreed  to  pay  for  the  prop- 
erty and  the  credits  he  was  entitled  to.  Tne  defendant  admitted 
the  execution  of  the  instruments,  denied  the  other  allegations 
and  pleaded  payment  and  settlement.  Held,  the  issue  thus 
made  was  one  of  law,  and  the  court  properly  refused  to  trans- 
fer it  to  equity  for  trial.— Boyce  v.  Allen,  249. 

59.  Samb—  a  motion  to  transfer  to  the  equity  side  of  the  calendar, 
an  action  to  recover  rents  and  profits  of  certain  land,  is  pro- 
perly overruled,  where  a  judgment  assigned  to  plaintiff,  which 
is  a  lien  on  land  and  interposed  as  a  defense,  does  not  constitute 
any  defense. —Boggs  v.  Douglass,  844. 

40.  Vendor's  Lien— Defenses  by  Mobxtqa^qt^i^— Antecedent  Debt^ 
Where  a  mortgage  is  given  on  property  to  secure  debts  antedat- 
ing the  purchase  of  the  property,  no  defense  is  available  to  the 
mortgagee,  in  replevin  by  the  vendors  of  such  property,  which 
cannot  be  set  up  by  the  mortgagor. — Cox  Shoe  Co.  v.  Adams, 
402. 

^Waiver— See  Ante,  \  *^ 

PRACTICE  SUPREME  COURT. 

Abstracts— See  ", », «,  »•,  post. 
Affidavits— See  «,  post. 

1.  Afflrmanoe— Conditional— When  the  jury  is  not  directed  to 
allow  interest  and  it  may  be  ascertained  from  the  verdict  that 
interest  in  a  certain  sum  is  included,  the  district  court  should 
on  motion  for  a  new  trial,  grant  same  unless  the  said  sum  is 
remitted,  and  if  this  be  not  done  this  court  may,  on  appeal, 
order  an  affirmance  conditioned  upon  a  remittitur  of  said  sum, 
and  that  if  the  sum  be  not  remitted  the  judgment  be  affirmed 
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with  a  modidcation  reducing  the  judgment  by  a  deduction  of 
said  interest.— Hart  v.  Accident  Association,  717. 

Amendment — See  *,  post. 

Argrument— See  ♦,  post. 

2.  Assigrnments— An  assigment  that  the  court  erred  in  not  sus- 
taining and  in  overruling  plaintiffs  motion  for  a  new  trial  for 
the  several  grounds  therein  set  forth  is  not  sufficiently  specific 
to  enable  the  supreme  court  to  consider  the  only  ground  on 
which  the  motion  should  have  been  sustained,  where  there 
were  at  least  eight  separate  grounds  set  out  in  the  motion. — 
Sisson  V.  Kaper,  599. 

8*  Amendment— An  amended  abstract  presenting  addltioniU 
assign  menu  of  error  will  be  considered  thongh  filed  without 
leave  of  the  court  after  appellant  had  filed  his  argument,  but 
served  though  not  filed  more  than  ten  days  before  the  trial 
term,  where  the  appellee  did  not  move  to  strike  the  amend* 
ment  but  after  insisting  that  appellant  bad  no  right  to  file 
the  same  proceeds  to  present  his  argument  upon  snch 
amended  assignments,  and  it  is  apparent  that  the  submission 
of  the  appeal  has  not  been  delayed  and  that  the  appellee  has 
not  been  in  any  manner  prejudiced  by  the  tiling  of  the  amend- 
ment.—Salvador  V.  Feeley,  478. 

4*  Abgcm ENT — Assignments  of  error  to  the  giving  of  instructions, 
if  relied  upon  in  the  supreme  court,  must  be  argued. — Sisson 
V.  Kaper,  699. 

5.  Reason— Under  Code,  1873,  section  8207,  and  supreme  court 

rules,  section  36,  requiring  assignments  of  error  to  point  oat 
the  errors  objected  to,  an  assignment  which  does  not  give 
any  reason  why  the  ruling  complained  of  is  erroneous  is 
insufficient.— Salvador  v.  Feeley,  478. 

6.  Review  in  Equity— Under  existing  statutes  (sections  2741, 2742,^ 

Code  of  1873,  as  amended  by  chapter  83.  Acts  Eighteenth  Gen- 
eral Assembly,  and  chapter  145.  Acts  Seventeenth  General 
Assembly)  equitable  actions  must  be  tried  on  such  evidence  as 
the  law  deems  to  be  written  evidence,  and  unless  there  is  writ- 
ten evidence  preserved  as  those  statutes  direct,  issues  of  fact  in 
an  equitable  action  will  not  be  reviewed  on  assignment  of 
error  though  the  evidence  may  have  been  so  taken  and  pre- 
served as  to  warrant  review  were  it  still  permissible  to  try 
equitable  actions  as  law  actions. — Smith  v.  Wellslageret  a1.,  140. 

7*  Office  o/— The  only  purpose  of  an  assignment  of  errors  in  an 
action  heard  in  equity  is  to  point  out  the  errors  of  law.  Soch 
errors  seem  to  be  limited  to  rulings  affecting  the  pleadings  or 
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decree;  e.  g.,  if  the  decree  is  contrary  to  a  finding^  of  facts  or 
where  the  pleadings  do  not  warrant  the  relief  granted. — Idim^ 

8.  Rulings  on  Evidence — An  assignment  of  errors  is  not  necessary 

in  an  action  heard  in  equity  in  the  case  of  erroneous  rulings  on^ 
the  admission  of  evidence,  as  they  can  only  be  determined  on-, 
trial  de  novo— Idem. 

9.  Judgment  on  Pleadings — An  assignment  of  error  is  not  required;'^ 

in  an  action  heard  in  equity  where  judgment  is  rendered  on- 
the  pleadings.— /(fem. 

10.  Motions  and  Demurrers^  A  ruling  on  a  motion  or  demurrer  in  an 
action  heard  in  equity  can  only  be  brought  to  the  attention  of 
the  supreme  court  on  error  assigned. — Idem, 

11*    Attorney— SerT ice  of  a  notice  of  appeal  upon  the  attorney  who  - 
originally  appeared  for  plaintiff  and  who  continued  to  act  in 
the  case  for  many  years  and  whose  appearance  as  attorney, 
does  not  appear,  from  the  record,  to  ever  have  been  withdraw nv 
is  sufficient,  under  Code,  1873,  section  3178,  providing  that  the 
notice  of  appeal  may  be  served  on  the  adverse  patty  or  Ms- 
**attorney  who  appeared  for  him  in  the  court  below"  ihough  he 
had  ceased  to  act  as  attorney  in   the  case,  when  served  with^ 
notice.— American  Emigrant  Co.  v.  Long,  194. 

12.  Stipulations- An  agreement  of  the  respective,  attorneys: 
emplojred  in  several  suits  involving  the  same  issues,  entered 
into  after  appeals  had  been  taken  therefrom,  stipulating  that 
the  appeals  had  in  fact  been  taken  and  perfected,  and  that 
all  the  evidence  in  each  was  certified  to,  and  made  a  part  ot 
the  record  by  the  trial  judge,  was  binding  on  the  respective^ 
parties  on  appeal.— /deni. 

18*    Bill  of  Exoeptions— A  bill  of  exceptions  stated  that  on  the*- 
trial  the  court  gave  to  the  jury  "Instructions  numbered  one  to 
— inclusive,"  which  were  all    the  instructions  given  in   the 
cause  and  that  to  the  giving  of  each  of  which,  "except  No8» . 
one  to  the  last  one  given,*'  plaintiff  duly  excepted  to  at  the 
time,  will  not  be  held  insufficient  on  the  ground  that  it  appears^ 
therefrom  that  none  of  the  instructions  were  excepted  to,  as  it  < 
is  obvious  that  the  word  *  except"  was  erroneously  inserted. — 
First  National  Bank  v.  Robinson,  463. 

14.  TiMK  OF  Filing — A  bill  of  exceptions  filed  March  Stst,  is  filed. inn 
time  where  the  verdict  was  rendered  the  preceding  December.- 
2il,  and  a  motion  for  new  trial  was  filed  December  14th,  and  i 
submitted  January  4th,  and  overruled  March  7tb,  at  which « 
time  the  court  by  consent  of  the  parties  allowed  sixty  days  toa 


Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


:824  Index. 

Pbao.  Sup.  Ct.    Contioued 

prepare  and  file  the  bill  of  exceptions.  Time  so  fi^yen  is  com- 
puted from  the  date  of  making;  the  order  and  not  with  refer- 
ence to  the  term  at  which  the  case  was  tried. — Horse  Import- 
ing Co.  V.  Novak,  157. 

Ohanfire  of  Venue— See  *».  post, 
Oorreotion  of  Record— See  «  post. 

15.  Costs— The  cost  of  an  additional  abstract  tiled  by  appellee  will 
be  taxed  to  him  where  it  merely  presents  matter  about  which 
there  is  no  question,  thouf^^h  the  amendment  was  not  stricken 
from  the  files,  on  motion.— Fox  v.  Gray,  433. 

Directed  Verdict— See  *•,  post. 
Equity— See  •,  \  ®,  ante. 
Estoppel — See  «•,  post. 
Evidence— See  ~  to  ",  post. 

16«  FlnalJudfiTinent— An  order  sustaining^  a  motion  in  arrest  of 
judgment  filed  by  one  guilty  of  embezzlement  and  ordering 
him  to  be  held  to  appear  before  the  next  grand  jury  is  a  final 
judgment  from  which  the  state  may  appeal.— State  v.  Alver- 
son,  152. 

Harmless  Error— See  •»,  **  to  ^,  post. 
Instructions— See  ". »»,  post. 
Judfirment  on  Pleadinfir—See  •,  ante. 
Misconduct— See  *^,  ",  post. 
Motion  and  Demurrer— See  ante,  ". 
New  Trial— See  *\  «,  post. 
Nominal  Damages— See  **,  post. 
Notice— See  ",  ante. 
Objections— See  «  to  ",  post. 
Presumptions— See  *»,  ",  post. 
Record  Below— See  "  to  *",  post. 
Reporter— See  ",  *\  •*,  post, 

17.  Review-CHANGE  of  Venie— Refusal  of  an  application  for 

a  change  of  place  of  trial,  on  which  the  affidavits  were  in  con- 
flict, on  the  ground  of  the  prejudice  of  the  people  of  the  county 
against  the  defendant,  as  shown  by  comments  in  newspapers, 
will  not  be  disturbed  on  appeal  where  it  appears  that  such  com- 
ments were  designed  for  political  effect  rather  than  otherwise, 
and  that  there  was  no  abuse  of  discretion —Alverson  &  Hamil- 
ton V  Insurance  Co  ,  60. 

18.  EviDKN0E—v4!>.'*^rf/cf— Where  appellant's  abstract  does  not  con- 

tain all  the  evidence,  and  appellee  files  an  abstract  setting  out 
evidence  which  it  claimed  was  omitted  by  appellant,  and  does 
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not  deny  that  both  abstracts  contain  all  the  evidence,  the  court 
will  presume  that  all  the  evidence  is  before  it.— First  National 
Bank  v.  Robinson,  468. 

Id.  5'«m^— Where  it  is  not  shown  that  appellant's  abstract  con- 

tains all  the  evidence,  the  judgment  may  be  affirmed,  but 
the  appeal  cannot  b«^  dismissed. — /rf'^m 

20.  Admission  and  Exclusion— Ref\i8?k\  to  permit  an  answer  to  a 

question  whether  a  certificate  of  warranty  was  given  with  a 
certain  horse  on  its  sale,  is  not  ground  for  reversal,  as  it  would 
not  be  competent  by  an  answer  to  such  question  to  prove  the 
character  of  the  instrument  given.--Elwood  v.  MoDill,  437. 

21.  i9ay»ie— Alleged  error  in  admitting  or  excluding  evidence 

cannot  be  considered  on  appeal  where  the  evidence  is  not 
in  the  record.— Sloan  v.  Davies,  Kech,  et  al,  97. 

22.  Cor^flict — In  a  prosecution  for  seduction,  where  prosecutrix  had 

been  delivered  of  a  child,  and  the  evidence  whether  defendant 
had  had  sexual  intercourse  with  her  was  conflicting,  she 
affirming  and  he  denying  it,  the  verdict  against  him  will  not 
be  disturbed.— State  of  Iowa  v.  Hayes,  82. 

'28.  Hame-— When  the  evidence,  though  conflicting,  is  ample  to  sus- 

tain the  findings  and  judgment  of  the  trial  court,  they  will 
not  be  reversed.— B Jink  v.  Creamery  Package  Mfg.  Co.,  186. 

J4.  Same-'W  hen  the  evidence  as  to  duress  is  conflicting,  the 

question  is  for  the  jury. — Salvador  v.  Feeley,  478. 

JK5.  Same — A  verdict  on  conflicting  evidence,  and  approved  by 

the  trial  jadge,  will  not  be  disturbed  on  appeal,  though  it 
might  well  have  been  the  other  way. — Cbilds  v.  Muckler, 
279. 

:26.  Cross-examination— A  conviction  will  not  be  reversed  on  appeal 
because  of  evidence  drawn  out  by  appellant  on  cross-examina- 
tion and  afterwards  withdrawn  from  the  jury  on  his  motion.— 
State  of  Iowa  v.  Marshall  88. 

27.  Directed  Verdict— Only  the  evidence  received  need  be  considered 

on  appeal,  in  passing  upon  the  action  of  the  court  in  taking  the 
case  from  the  jury.— Goring  v.  Fitzgerald,  507. 

28.  Preservation — No  question  for  the  consideration  of  which   the 

evidence  is  necessary  can  be  considered  on  appeal  where  the 
evidence  has  not  been  so  preserved  that  it  is  part  of  the 
record.— Alverson  &  Hamilton  v.  Insurance  Co.,  60. 

29*  Rule  Applied— In  an  action  on  a  policy  of  insurance  cover- 

ing notions,  groceries  and  hardware,  and  providing  against 
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keeping  of  ^an powder,  petroleam,  coal  oil  and  celluloid, 
the  issues  were  as  to  the  right  of  the  iusured  to  keep  siiGh 
prohibited  articles  for  sale  ia  certain  small  quantities,  as 
he  did.  Aa  instruction  was  f^iven  that  if  those  prohibited 
articles  were  generally  included  and  carried  by  dealers  of 
groceries,  hardware  and  notions,  the  policy  would  not  be 
void.  This  instruction,  and  the  admission  of  evidence  on 
that  issue,  were  asssigned  as  error,  but  no  part  of  the  evi- 
dence  was  in  the  record.  Held^  that  under  such  condition 
of  the  record,  these  questions  could  not  be  considered. — 
Idem. 

80.  PresumpUons  —If  all  the  evidence  taken  in  the  trial  of  an  equit- 

able action  is  not  before  the  supreme  court,  the  rulings  thereon, 
even  if  erroneous,  will  be  presumed  to  have  been  without  preju- 
dice.—Smith  V.  Wellslager,  et  al ,  140. 

81.  Harmlkss  Krror— a  witness  testified  to  the  presence  of  a  sack 

of  candy  in  his  store,  where  an  accused  worked.  There  was  no 
evidence  that  the  accused  had  anything  to  do  with  the  candy. 
Held,  that  this  evidence  was  not  prejudicial  —State  of  Iowa  v. 
Marshall,  38. 

82.  Same— The  admission  of  immaterial  evidence  is  not  ground 

for  reversal  unless  it  reasonably  appear  that  it  was  preju- 
dicial to  the  complaining  party —Childs  v.  Muckler,  279. 

88.  Trivial  Errors— Trivial  errors  in  the  admission  or  rejection 
of  evidence  will  not  work  a  reversal,  where  the  controlling 
facts  are  so  fully  established  as  to  leave  no  question  of  the 
justice  of  the  verdict,— Har ward  v.  Davenport,  592. 

84*  CuRiifO  Error— Error  in  admitting  evidence  is  cured  by  with- 
drawing it  from  the  jury,  by  instructions.— Boyce  v.  Allen, 
249. 

85.  Same — It  is  not  prejudicial  error  for  the  court,  in  its  charge  to 

state  that  one  was  in  possession  of  property  at  the  time  of 
levy,  where  the  evidence  showed  that  he  was  in  sole  charge, 
and  the  jury  were  instructed  as  to  the  effect  of  such  posses* 
sion  in  case  it  should  be  found  that  he  was  only  an  employe. — 
Frank  v.  Davenport,  588. 

86.  Instructions— The  appellate  court  will  consider  the  instruc- 

tions complained  of,  in  connection  with  the  charge  as  a 
whole. "Frank  v.  Davenport,  588. 

87.  Same — Defendant  is  not  prejudiced  by  an  instruction  which 

requires  the  state  to  prove  more  than  the  law  requires. — 
State  V.  Chingreo,  169. 
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US,  Misconduct  of  Counsel— fTatver— The  failure  of  the  appellant 
to  call  the  trial  court*s  attention  to  the  oondact  of  the  counsel 
in  presenting  the  case  to  the  jury  jastities  the  supreme  court 
in  refusing  to  grant  any  relief  on  that  ground.— Frank  v.  Daven- 
port, 588. 

89.  Affidavits — Misconduct  of  an  attorney  in  presenting  a  case  to 
the  jury  which  occurs  in  the  presence  of  the  court  cannot  be 
shown  on  appeal  by  affidavits. — Idem, 

40.  New  Trial— An  order  granting  new  trial  will  not  be  set  aside 

on  appeal,  unless  it  affirmatively  appears  that  the  discretion 
of  the  court  has  been  abused. — Moore  &  Co.  v.  Horton,  376. 

41.  Trial  to  Court—In  a  trial  by  the  court  the  controlling  ques- 

tion is  the  sufficiency  of  the  evidence,  and  the  judgment  is  a 
direct  ruling  upon  that  question.  Hence^  the  sufficiency  of 
the  evidence  may  be  reviewed  on  appeal,  though  no  motion 
for  new  trial  was  made. — Cbeckrower  Co.  v.  Bradley  &  Co., 
687. 

42.  Objections  B blow— Advantage  cannot  l>e  taken  on  appeal,  of 

an  objection  that  the  evidence  was  insufficient  to  sustain  an 
allowance  for  damage?,  to  which  the  attention  of  the  trial  court 
has  not  been  called.— Sisson  v.  Kaper,  599. 

48*  SAMB—In  replevin  an  objection  that  the  complaint  does  not 
allege  that  the  property  replevined  was  wrongfully  detained 
by  the  defendant,  is  waived  by  a  failure  to  object  in  the  trial 
court.— Kennedy  ^.  Roberts,  521. 

44.  Same— Plaintiff  had  a  verdict  but  appealed  from  a  refusal  to 
allow  him  to  amend  after  verdict  and  from  a  reduction  of  his 
verdict.  Held^  errors  assigned  on  matters  occurring  in  the 
course  of  trial  not  brought  to  the  attention  of  the  court 
below  by  application  for  new  trial,  or  otherwise,  cannot  be 
reviewed. — Ankrum  v.  City  oi  Marshalltown,  498. 

45*  Same— Where  a  trial  was  had  on  an  indictment  alleging  facts 
which  were  immaterial,  and  the  jury  was  instructed  to  con* 
sidersuch  facts,  the  case  will  be  reviewed,  although  no  objec- 
tion to  the  testimony  was  made  in  the  court  below.— State  v. 
Nine,  181. 

46*  Same — A  motion  by  plaintiff  for  a  judgment  against  both 
defendants  upon  the  referee's  finding  that  the  female  defend- 
ant signed  the  note  in  suit  and  the  mortgage  securing  the 
same  for  the  sole  purpose  of  relinquishing  her  dower  interest 
is  sufficient  to  save  for  the  purposes  of  appeal,  the  objection 
that  her  answer  averring  that  she   signed   only  for  such 
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purpose  but  which  did  not  plead  fraud  or  mistake  or  ask 
reformation  was  insufficient. — Wood  v.  Dunham,  701. 

47.  Same — Piaintiflf  cinnot  ur^e  for  the  first  time  on  appeal  that 

the  defendant's  answer  did  not  constitute  a  defense  where  it 
was  treated  as  sufficient  by  both  parties  in  the  court  below 
notwithstanding  Acts  Twenty-fifth  General  Assembly  which 
provides  that  no  pleadinjr  shall  be  held  sufficient  on  account 
of  failure  to  demur  thereto;  and  strikes  from  Code.  1873, 
section  2650,  the  provision  that  if  no  objection  is  taken  to  a 
pleadinfi:  it  shall  be  deemed  waived. — Idem 

48.  Wrong  Vorvm  — New  Objections  on  Appeal  — A  defendant 

urging  in  the  trial  court  that  plaintiff  was  not  entitled  to  an 
injunction  may,  on  appeal,  first  urge  that  plaintiff  had  an  ade- 
quate remedy  at  law.  Such  objection,  in  effect,  urges  a  want 
of  power  rather  than  a  mistake  as  to  forum. — ^McLicblaD 
V.  Town  of  Gray,  269. 

49.  PKESDMPTI0N3— It  will  be  presumed  in  support  of  a  decree  fore- 

closing a  mechanic's  lien,   that  the  evidence   warran^d  the 
conclusion  of  the  court  that  some  of  the  material  was  furnished 
within  the  statutory  period  before  the  commencement  of  the 
action,   although  the  statement  of  account  attached  to  the 
affidavit  for  a  mechanic's  lien  as  required  by  Code,  section  8092, 
shows  a  date  beyond  the  statutory  period  as  that  on  which  the 
last  item  of  material  was  furnished. — Johnson  v.  0:.to,  605. 
50*    Record  J^eZoti;— Habeas  Corpus — A  claim  on  habeas  corpus^  as 
to  a  crime  charged  to  have  been  committed  on  the  boundary 
line  of  two  countiei,  that  crime  charged  against  the  petitioner 
in  one  county  was  different  from  the  crime  charged  in  tlie 
indictment  against  him  in  another  county  cannot  be  considered 
on  an  appeal  by  him  from  the  judgment  in  the  habeas  corpus 
proceedings,  where  the  petition  recites  that  the  charge  in  each 
case  was  for  the  same  offense  and  there  is  nothing  to  contra- 
dict such  recital  except  a  transcript  which  cannot  be  consid- 
ered.—Carter  V.  Barlow,  78. 
bl.       Same— An  amended  abstract  filed  by  the  appellee  in  an  appeal 
from  a  judgment  in  habeas  corpus  proceedings  by  one  who 
sets  up  that  he  is  illegally  restrained  under  an  indictment 
found  in  one  county,  because  a  count  having  concurrent 
jurisdiction  had  previously  acquired  jurisdiction,  which  pur- 
ports to  contain  a  transcript  of  the  proceedings  of  the  latter 
county,  showing  a  dismissal  of  the  case  in  such  county  the 
day  the  habeas  corpus  proceeding  was  heard,  cannot  be  con- 
sidered where  the  case  was  decided  on  a  demurrer  to  the  peti- 
tion, as  such  transcript  was  not  before  the  trial  court  at  the 
time  of  the  hearing. — Idem. 
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62.  Same— An  amended  abstract  setting  out  a  copy  of  the  indict- 
ment returned  by  the  grand  jury  against  the  petitioner  in 
hmbeas  corpus  proceedings  is  properly  before  the  court  on 
appeal  from  the  judgment  in  such  proceedings,  where  it  was 
made  a  part  of  the  petition  by  reference  and  was  considered 
by  the  trial  court.— /rfew. 

58*  Correction—  The  ruling  of  the  trial  court  in  denying  a  motion 
to  correct  the  record  so  as  to  show  that  the  extension  of  the 
shorthand  notes  was  properly  certitied  by  the  judge  and  the 
reporter  cannot  be  reviewed  by  the  supreme  court  where  the 
motion  was  heard  on  affidavits  and  oral  testimony  taken  in 
open  court,  and  the  evidence  is  not  before  the  supreme 
court. — Sloane  &  Davies  v.  Kech,  et  al,  97. 

i4.  Offers  and  Rulings— Statements  in  the  abstracts  on  appeal^ 
in  the  nature  of  conclusions  as  to  what  took  place  on  the 
trial  as  to  offers  and  rulings  on  evidence  will  not  be  consid* 
ered  where  the  record  is  entirely  silent  in  regard  thereto. — 
Alverson  &  Hamilton  v.  Insurance  Co.,  60. 

55.  Successive  Actions— Appeal— Review— The  action  of  the 
trial  court  in  dismissing  an  action  on  a  note,  from  which  no 
appeal  is  taken,  cannot  be  considered  on  appeal  from  a  judg- 
ment sustaining  a  demurrer  to  the  petition  in  a  second  suit  on 
the  same  cause  of  action,  which  second  suit  is  claimed  to  be  a 
continuation  of  the  first,  within  section  '4537  of  the  Code  of 
1878.— Conley  v.  Dugan.  205. 

M*  Rules— The  fact  that  a  paper  filed  in  the  supreme  court  is 
printed  in  type  larger  than  is  prescribed  by  the  court  rules  is 
not  ground  for  striking  it  from  the  tiles,  when  the  difference  is 
so  slight  that  it  is  not  easy  to  say  whether  the  rule  has  been 
violated. — Ankrum  v.  City  of  Marshalltown,  498. 

67.  Reversal— Account  Stated— On  appeal  from  a  judgment  de- 
creeing that  defendant  is  absolute  owner  of  certain  land,  in  an 
action  by  plaintiff  to  have  a  deed  absolute  on  its  face  declared 
a  mortgage,  the  supreme  court  may,  where  it  decides  that 
plaintiff  has  a  right  to  redeem,  and  is  unable  from  the  record 
to  state  the  account  correctly  and  specifically,  state  such  ac* 
count  as  far  as  possible  and  then  remand  the  cause  for  further 
action  by  the  trial  court. — Uaggerty  v.  Brewer.  395. 

58.  Nominal  Damages— A  judgment  will  not  be  reversed  because 

of  failure  to  allow  nominal  damages. — Boardman  v.  Grocery 
Co..  445. 

59.  Waiver  of — A  motion  to  modify  and  waive  the  rules  in  regard 

to  certification  of  the  evidence  in  an  equitable  action,  under 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


880  Indbz. 

Fbao.  Sup.  Ct.    CootiDaed 

sapreme  court  role,  section  90,  providiDf;  that  when  by  reason 
of  peculiar  circumstances  the  rules  relating^  to  the  abstract, 
preparation  and  argrument  of  causes  ougrht  to  berwaived  or 
modi  tied,  such  modification  or  waiver  may  be  granted  upon 
proper  application,  will  be  refused  where  neither  the  shorthand 
notes  nor  the  extension  thereof  were  ever  certified  by  the  trial 
judge  as  required  by  Code,  1878,  section  2742.  The  terois  of 
the  rule  do  not  include  Aulhenlication.—Slotin  y.  Davies, 
K^ck,  et  a).,  97. 

Stipulations-^e  ",  ante. 
Suooessive  Actions— See  *\  ante, 

M*  Transcript—  Wrillen  Eoidence—The  notes  of  the  court  stenog- 
rapberare  not  written,  within  the  meaning  of  the  law.  But 
when  his  notes,  identifying  all  documentary  evidence,  are  duly 
certified  to  by  the  trial  judge,  the  transcript  thereof,  including 
the  j'ldges  certificate,  duly  certified  by  the  reporter,  may 
become  written  evidence. — Smith  v.  Wellslager,  et  al.,  140. 

4^U  Tbial  db  Novo— To  secure  a  trial  de  novo,  however,  a  transcript 
of  the  evidence  must  be  on  file  within  six  months  from  rendi- 
tion of  final  decree .—/dcm. 

6«.  iR/a/w/^;» -The  amendment  of  the  Code  of  1873,  section  3179,  by 
Acts  Twenty-sixth  General  Assembly,  chapt?r  64,  providing 
that  the  translation  of  the  original  notes  of  the  shorthand 
reporter,  certified  by  him  to  be  correct,  shall  constitute  a  part 
of  the  record,  and  shall  be  sent  up  in  its  original  form,  in  lieu 
of  the  transcript  of  the  evidence,  is  limited  to  said  section  3179, 
and  does  not,  by  implication  or  otherwise,  repeal  section  2742. 
which  requires  all  the  evidence  taken  in  equitable  causes  to  be 
certified  by  the  judge  within  the  time  allowed  for  the  appeal  — 
Sloan  V.  Davies,  Keck,  et  al.,  97. 

Trial  de  Novo— See  •',  ante. 
Waiver— See  *»,  ante. 

PRAYER— Sen  Practice,  ". 

PRKSKNTMKN T-See  Chkcks,  «,  *,  *,  •;  Evidence,  « 

PRESUMPTIONS -See  Contracts,  •,  •;  Crim.  Law,  «>;  Jurisdic- 
tion. *;  Estates  op  Dkcedknts,  ";  Eminent  Domain.  *,  *; 
Notice  by  Pub.;  Notes,  »,  *;  Prac.  Sup.  Ct.,  »;  Tajces.  »•. 

PRINCIPAL  AND  AGENT— See  AoENOr. 

PR1N(.MPAL  AND  SURE  PY— See  Bonds,  •,  ♦, »;  Fraud,  ". 

PR»OBrriES-See  MARSHALLING  Assets,  ', »;  Subrogation. 

PRIVU>:GE    Sne  Libel.  «. 

PUBLICA I  ION— See  Notice  by  Pubucatiok. 

SoiaH  flgaret  refer  to  iubdlTUloM  of  Index.    The  others  to  page  of  report. 
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PUBLIC  LANDS. 

The  act  of  congress  graDting  swamp  and  overflow  lands  to  the  state, 
passed  September  28, 1850,  and  accepted  by  the  state  in  1853, 
was  a  grant  in  praesenti,  and  the  act  of  Greneral  Assembly  18^3 
vested  the  title  in  the  same  manner  in  the  respective  counties. — 
Smith  V.  Miller,  688. 

PUBLIC  FOLIC Y— See  Compoumdino  Felony.  \ «. 
PURCHASE  PRICE  LIST-See  Sales,  ». 

RAILROADS  — See  Dedication,  \  \  »,  ♦;  Evm.  ";  PAHTrn;oN 
Taxes,  •,  ",  >», ". 

!•  AtfenOy— Authority  of  Aobkt— Evidence  that  the  agent  at  the 
railroad  station  informed  the  shipper  of  the  rates  made  by  the 
general  freight  agent  between  two  other  station?,  and  told  him 
his  understanding  of  the  time  and  connection  of  trains  between 
those  stations,  is  not  sufficient  to  establish  the  authority  of 
that  agent  to  contract  for  the  shipping  of  freight  between  those 
stations,— Burgher  v.  Railway  Co.,  885. 

^  Same— Evidence  that  a  railway  employe,  through  whose  negli- 
gence plaintiff's  intestate  was  killed  while  in  defendant's  em- 
ploy, was  employed  to  remove  ashes  and  lire  from  its  engines, 
does  not  tend  to  prove  that  he  was  employed  to  move  engines 
or  that  be  had  any  implied  or  apparent  authority  to  move 
them.— Morbey  v.  C.  &  N.  W.  Ry.  Co.,  46. 

S.  Oontraots— A  shipping  contract  by  which  the  shipper  agrees,  in 
consideration  of  the  advantage  of  the  lower  of  two  rates  of 
shipment  that  the  stock  is  to  be  loaded  and  unloaded  and  fed 
by  the  shipper  or  his  agent,  and  that  the  company  shall  not 
be  liable  for  any  injury  in  loading  or  unloading  by  delay  of 
trains  except  those  occurring  by  gross  negligence,  is  valid 
under  Kansas  act,  March  6th,  1888.  section  18,  providing  that 
no  railway  company  shall  be  permitted,  except  as  otherwise 
provided  by  regulation  or  order  of  the  board  of  railway  com- 
missioners created  by  such  act,  to  change  or  limit  its  common 
law  liability  as  common  carriers,  and  under  an  order  by  such 
board  providing  that  where  any  railway  co^yany  has  two 
rates  for  the  shipment  of  freight,  the  lower  rate  is  to  apply 
when  the  common  law  liability  is  limited,  it  shall  be  lawful 
for  such  company  to  change  or  limit  its  common  law  liability 
in  such  manner  as  may  be  specified  by  the  terms  of  the  con- 
tract, providing  that  it  shall  not  be  relieved  from  any  liability 
on  account  of  the  negligence  of  the  company. — Burgher  r. 
Railway  Co.,  885. 

•maU  igoret  nfor  lo  tiibdlTitloBt  of  ladei.    Th«  oth«n  to  pagt  of  i«port» 
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4*  Oastom— Evidence  that  clinker  pallen  in  the  empiojoMnt  of 
defeodaat  railway  company  did  at  times  move  engines  to  the 
knowledge  of  the  foreman  in  charge  of  the  work,  and  that  he 
did  not  forbid  them,  may  tend  to  prove  that  they  aeted  by 
anthority  in  so  moving  them,  although  the  practice  did  not 
amount  to  a  general  custom.— Morbey  v.  C.  4  N.  W.  By.  Co^  4«. 

$•  Damafires— An  owner  of  live  stock,  who  undertakes  to  oversee 
transportation  of  such  stock,  and  to  attend  to  loading,  unload- 
ing, feeding  and  watering  it,  cannot  recover  for  any  in  jury 
occasioned  by  his  own  fault,  even  though  the  contract  does  not 
relieve  the  company  from  liability.— Burgher  v.  Railway  Co.,  885. 

6.  Instruotions — Action  for  negligence  causing  the  death  of  a 

railroad  employe— the  negligence  charged  was  that  said 
employe  was  under  an  engine  engaged  in  cleaning  out  its  ask 
pan,  that  an  employe  whose  duties  did  not  require  him  to 
operate  engines  ran  one  against  the  first  engine,  thus  causing' 
the  death  of  the  employe  at  work  under  it  The  court  instructed 
that  contributory  negligence  of  the  decedent  should  not  defeat 
a  recovery  if  the  jury  found  that  the  foreman  who  had  charge 
of  the  work  of  the  employe  who  operated  the  second  engine 
without  authority,  knew  when  he  got  on  the  engine  that  the 
engine  was  in  the  hands  of  that  employe,  that  it  must  collide 
with  the  first  engine  unless  stopped  and  knew  that  decedent 
was  working  under  said  first  engine,  and  if  the  foreman  could, 
by  reasonable  care  and  diligence,  have  prevented  the  collision. 
The  evidence  showed  that  if  the  wheels  of  the  first  engine  had 
been  blocked,  as  they  should  have  been,  decedent,  would  not 
have  been  injured.  Held.  The  instruction  was  erroneous  in 
assuming  that  decedent  must  necessarily  have  been  injured  by 
an  unexpected  movement  of  the  engine  under  which  he  was  at 
work,  and  that  the  foreman  knew  the  fact  first  assumed. — Mor- 
bey V.  C.  &  N.  W.  Ry.  Co  ,  46. 

7.  Samb— Error  in  requiring  defendant  in  an  action  for  personal 

injuries  to  prove  lack  of  knowledge  of  a  given  fact,  the  burden 
of  proof  of  which  rests  upon  plaintiff.  Is  not  cured  by  the  fact 
that  another  instruction  throws  the  burden  of  proving  such 
fact  upon  plaintiff. —/ftew. 

8.  Liicense— Revocation— A  railway  company  which  has  provided 

a  crossing  at  a  place  where  its  road  is  crossed  by  a  street 
attempted  to  be  dedicated  to  the  public  and  which  has  dedi- 
cated so  much  of  the  street  as  is  used  for  travel  cannot  exclude 
the  public  from  the  use  of  the  crossing  after  it  has  acquiesced  in 
such  use  for  more  than  fifteen  years.— Railway  Co.  v.  Town  of 
Britt,  198. 
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9«  Necrlisenoe — A  railroad  company  is  not  gfuilty  of  negligence  in 
failing  to  erect  any  barriers  around  the  pits  used  by  its  employes 
in  its  roand-house,  where  it  would  be  impossible  to  erect  bar- 
riers and  do  the  worlc  about  an  engine  which  is  intended  to  be 
done  when  the  pits  are  used. — McDounell  v.  I.  C.  R*y  Co.,  459. 

10.  Contributory  Negugbnce— Plaintiff*s  intestate,  whose  occu- 

pation was  that  of  working  in  the  round-house  of  a  railroad, 
was  sent  at  night  to  another  round-house,  where  he  was  killed 
by  falling  into  an  unguarded  pit,  in  which  he  had  previously 
worked.  It  appeared  that  all  round-houses  had  such  pits, 
which  was  known  to  the  intestate,  and  that  intestate  had  an 
unlighted  torch  with  him.  Beld,  to  show  contributory  negli- 
gence.—/ctem. 

11.  Same— «7iur^  Question — In  an  action  for  the  death  of  an  employe 

of  defendant,  where  there  is  evidence  that  the  accident  occurred 
by  the  unauthorized  act  of  another  employe,  that  it  might 
have  been  prevented  by  a  third  employe,  and  where  the 
evidence  did  not  show  that  decadent  was  necessarily  negligent, 
a  refusal  to  direct  a  verdict  for  defendant  was  proper.— Morbey 
V.  C.  &  N.  W.  Ry.  Co..  46. 

12.  Rule  Applied— ?\9,\\ii\fi  i(i  an  action  for  the  death  of  a  railroad 

employe,  alleged  to  have  been  caused  by  the  negligence,  while 
operating  an  engine,  of  another  employe,  whose  duties  did  not 
require  him  to  operate  engines,  has  the  burden  of  showing  that 
the  defendant  had  knowledge  that  such  employe  did  operate 
engines,  where  the  ground  of  negligence  set  up  is  that  the 
foreman  in  chaige  knew  of  the  habits  of  such  employe  of  run 
ning  engines  and  did  not  prevent  him  from  doing  so. — Idem, 

18.  Province  of  Jury— The  jury  is  not  authorized  to  presume,  in 
the  absence  of  evidence  to  that  effect,  that  plaintiff's  intestate, 
for  whose  death  while  in  defendant's  employ  suit  is  brought, 
was  violating  his  instructions  by  sitting  on  the  railroad  track 
while  cleaning  out  the  ash  pan  of  an  engine.  ~/cfem. 

14.  Taxation— FRifiSDMPTiONS— A  tax  deed  to  land  owned  by  a  rail 
road  company  will  not  be  held  invalid,  under  Code,  1878,  sec- 
tions 1817,  1819,  on  the  ground  that  it  was  used  exclusively  for 
railroad  purposes  and  assessed  by  the  executive  council  of  the 
state,  merely  because  the  land  was  so  returned  by  the  com- 
pany, when  it  does  not  appear  that  it  was  ever  assessed  by  the 
executive  council,  as  under  section  897  there  is  a  presumption 
that  the  tax  deed  was  based  on  a  valid  assessment,  and  under 
prior  sections,  the  executive  council  is  not  concluded  by  the 
return  of  the  railroad  company  but  may  reject  property  as  not 
Small  flgares  refer  to  subdiTisions  of  Index.    The  others  to  page  of  report. 
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cominii;  within  the  provisions  of  saoh  section— C,  B.  ft  Q.  R*7 
Co.  V.  Kelley  et  al.  106. 
15«  Name  of  Ownkr— An  assessment  of  land  to  the  "C.»  B.  ft  Q. 
R'y*'  is  not  sufficient  to  show  that  the  land  is  assessed  to  the 
Chicago,  Bnrlingfton  ft  Qaincy  Railway  Company,  in  the 
absence  of  proof  that  it  was,  at  the  time,  commonly  known  by 
such  abbreviation. — Idem. 

RATIFICATION— See  Duress,  *. 
REBUTTAL— See  Evid.  »». 

RECEIVERS. 

Bxpenses  of -^ Priority ^The  compensation  and  expenses  of  the 
receivership  will  not  be  deferred  to  payment  of  existing  liens 
where  the  appointment  of  the  receiver  is  legal,  although  the 
appointment  was  made  without  prejadice  to  the  pre-existing 
liens,  and  the  assets  are  insnfficient  to  pay  them  and  the  ex- 
penses of  the  receivership. — Ghillagher  v.  Gingrich,  287. 
RECORDING  ACT— See  Mortgages,  \  ».  •;  Practice,  ";  Sales,  \  •. 

REDEMPTIONS— See  Execution  Sale. 

1.  Voluntary  Payments— Petufen^  Lite— Money  voluntarily  paid 

to  redeem  property  sold  under  a  decree  which  is  thereafter 
reversed  cannot  be  recovered.— Weaver  v.  Stacey,  657. 

2,  Rule  Applied— One  whose  property  was  sold  under  execution 

against  another  and  who  redeems  from  the  sale,  cannot  recover 
the  surplus  arising  from  the  sale,  which  was  applied  to  a  second 
execution,  from  the  holder  of  such  execution,  although  the 
sale  was  made  pending  an  appeal  from  a  decree  subsequently 
reversed  which  adjudged  the  property  subject  to  executions. — 
Idem, 

REFORMATION. 

Negligence  as  Bar— Where  one  signs  a  contract  of  guaranty,  in- 
tending thereby  to  guarantee  payment  of  purchases  of  mer- 
chandise or  advances  thereafter  made,  and  the  contract  guar- 
anteed all  indebtedness  which  might  then  or  thereafter  exist  or 
be  owing,  which  fact  he  might  have  discovered  by  a  careful 
reading  of  the  instrument,  he  will  be  held  to  his  contract,  in 
the  absence  of  fraud,  as  his  negligence  will  bar  him  relief  in 
equity;  and  this,  though  one  party  to  the  contract  directed 
the  other  where  to  make  erasures  of  clauses  covering  antece- 
dent debts  and  said  that  the  erasure  under  such  direction 
struck  out  all  such  clauses,  while,  as  a  matter  of  fact,  it  took 
out  but  one  such  clause  and  left  others  in  the  writing.— Reid, 
Murdock  Co.  v.  Bradley,  220. 
Smftll  flffvret  refer  to  subdlTlslons  of  lodes.    The  others  to  pai^e  of  report 
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RELEASE— See  Aobnct,  ";  MoBTaAOES,  '^ 
REMISSION— See  Costs;  Fines. 
RENTS-See  Pleading.  K 

REPLEVIN— See  Instruction,  ";  Practice,  •.  *,  «. 

1*  Bvidenoe — Although  evidence  in  an  action  to  recover  the  pos- 
session of  a  note,  that  plaintiff  demanded  the  note  before  bring- 
ing the  suit  is  irrelevant  and  immaterial  where  the  note  was 
wrongfully  obtained  from  plaintiff,  its  admission  is  not  preju- 
dicial to  defendant. — Kennedy  v.  Roberts,  621. 

2.  Judfifment— iScope  of  Aciion— Under  Code,  1878,  section  3289, 
providing  that  the  right  of  plaintiff  in  replevin  in  the  property 
shall  be  designated  by  the  judgment,  and  if  he  is  not  in  posses- 
sion, then  it  is  to  find  the  value  of  his  right,  a  money  judgment 
in  plaintiffs  favor  for  the  value  of  the  property,  less  the  amount 
of  the  chattel  mortgages  to  which  it  was  subject,  is  proper. — 
Harward  v.  Davenport,  692. 

8*  Interest— 1  he  interest  of  plaintiff  in  the  proceeds  of  a  sale  of 
property  under  execution,  after  the  payment  of  mortgages  held 
by  the  defendant,  may  be  determined  in  an  action  to  recover 
the  possession  of  specific  personal  property  unlawfully  seized 
under  execution,  although  defendant  was  entitled  to  the  pos- 
session of  the  property  when  the  action  was  commenced,  by 
virtue  of  the  mortgages.— /dcm. 

4.  Plea  and  Proof  —  Tariawce  —  Under  Code,  1878,  section 
2686,  that  no  variance  be  deemed  material  unless  it  misleads 
the  adverse  party  to  his  prejudice,  and  section  2729,  that  a 
party  shall  not  be  compelled  to  prove  more  than  the  relief 
asked  for  or  a  lower  degree  included  therein,  proof  that  a 
plaintiff  in  replevin  is  the  owner  of  the  property,  subject  to 
chattel  mortgages  in  favor  of  third  persons,  is  not  a  fatal  vari- 
ance from  an  allegation  that  he  is  the  absolute  and  unqualified 
owner  thereof  .—idem. 

REPLY-^ee  Pleading,  »,  •,  ^ 

RES  AJUDICATA— See  Adjudication;  Judgments,  ®. 

RESCISION— See  Fraud,  «, »,  ♦. «,  ^  •,  ",  ",  ",  ";  Practice,  «. 

RETURNS— See  Evidence.  ". 

REVERSAL— See  Redbmption,  \  «. 

REVOCATION— See  Dedication,  \  *;  Railroads,  ». 

RULES— See  Prac.  Sup.  Ct.  »•,  »•. 

SALES— See  Fraud,  «, »,  ♦,  •,  ^  •,  ", ";  Practice.  ^. 

1.  Ck>nditional— Recording— iV>ori(ie«— One  claiming  title  to 
property  because  the  terms  of  a  conditional  sale  by  him, which 
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was  Dot  recorded,  were  not  complied  with,  is  not  entitled  to 
property  so  transferred  as  against  a  mortgagee  who,  withont 
notice  of  the  sale,  acquired  an  interest  in  the  property  from 
the  purchaser  after  the  conditional  sale,  through  the  chattel 
mortgage  is  not  properly  ac^knowledged. — Bank  v.  Creamery 
Package  Mfg.  Co..  186. 

2.  MoBTGA.OB~Oae  who  extends  the  time  of  payment  of  an 
antecedent  debt,  in  consideratian  of  a  chattel  mortgage  given  to 
him,  is  within  the  protection  of  Cade,  1873,  section  1922,  provid- 
ing that  a  conditional  sale  of  a  chattel,  the  title  being  reserved 
in  the  vendor,  is  not  valid  as  against  any  creditor  or  purchaser 
withont  notice  unless  the  agreement  of  sale  is  acknowledged 
and  recorded. — Idem, 

8*  Contraot-^ALE  op  Aoenct—A  contract  by  the  manufacturer  of 
corn  cutters  appointing  a  specific  person  as  general  western 
agent  for  the  exclusive  sale  of  the  corn  cutter  and  proyiding 
for  his  payment  of  a  special  amonnt  for  each,  subject  to  a 
discount  for  cash  within  thirty  days,  is  a  contract  of  sale  and 
not  of  agency.-  Checkrower  Co.  v.  Bradley  &  Co.,  537. 

4.  ESqcdtable  Liens— Innocent  Purchaser— K  purchaser  of  real 

estate  is  not  bound  by  an  oral  agreement  between  the  seller 
and  a  third  party  creating  an  equitable  lien  on  the  property, 
unless  his  knowledge  of  the  agreement  is  shown.— Slocum  v. 
Brown,  209. 

5.  Suit   for  Purohase  Prioo— Estoppel— An  owner  of  certain 

property  agreed  with  a  purchaser  to  transfer  the  property  to 
him  under  a  de^d  warranting  against  all  incumbrances.  The 
deed  was  to  remain  in  escrow  until  the  grantee  had  paid  cer- 
tain taxes  which  were  liens  on  the  land,  and  it  was  delivered 
to  him  upon  his  representation  that  all  were  paid.  Held,  that 
a  special  assessment  which  the  grantee  had  not  paid  at  the  time 
when  the  deed  was  delivered  to  him^  but  which  he  subsequently 
paid  without  protest  and  which  he  did  not  present  as  a  claim 
against  the  grantor's  estate  after  the  grantor's  death,  cannot 
be  set  up  as  a  counter  claim  in  an  action  to  collect  the  amonnt 
due  on  the  purchase  price. — Orr  v.  Moore,  420. 

t.  Warrcuity— A  purchaser  of  a  horse  under  a  warranty  that  if  it 
is  not  as  warranted  it  may  be  returned  and  exchanged  for 
another  horse  or  the  purchase  price  be  refunded,  has  the  option 
to  either  return  the  horse  if  not  as  warranted,  or  to  retain  it 
and  to  recover  daiuages  caused  by  the  breach  of  warranty. — 
Elwood  V.  McDilK  487. 

SALE  AND  RETURN— See  Contracts,  ",  ". 
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SAVINGS  BANKS. 

Loans — Construction  of  StcUute—Aots  Fifteenth  General  Assem- 
chapter  60,  section  18,  provides  that  the  total  liabilities  to  a 
savings  bank  for  money  borrowed  of  it  shall  at  no  time  exceed 
twenty  per  cent,  of  the  capital  stock  paid  in.    Held, 

a.  This  provision  is  simply  a  rule  to  govern  the  savings 
bank,  and  it  does  aot  make  a  larger  loan  void. 

b.  A  bond  which  agrees  to  indemnify  such  bank  against 
the  failure  of  a  debtor  to  pay  present  and  future  indebt- 
edness, is  not  within  the  statute.  Indebtedness  may 
include  more  than  borrowed  money. 

c.  Where  the  debt  secured  by  bond  may  be  enforced  against 
the  debtor  and  the  bond  was  not  given  for  an  illegal 
purpose,  the  bond  may  be  enforced.  — Savings  Bank  v. 
Boddicker,  548. 

SCHOOLS— See  Eminent  Domain,  «,  *;  Evidence,  «;  Taxes,  •. 
SEDUCTION —See  Contracts,  «;  Crim.  Law,  »,»<►,  ";  Pract.  Sup. 

Ct.  ». 
SET  OFF— See  Pleadino.  K 

SETTLEMENT— See    compounding    Felony,  «;     Equity,    *; 
Estates  of  Deced.  •;  Contracts,  *. 

The  sending  of  a  check  payable  to  a  creditor,  to  a  bank,  with 
directions  to  deliver  the  same  to  the  creditor  and  to  obtain  his 
signature  to  an  enclosed  receipt,  in  response  to  a  letter  from  a 
creditor  that  he  would  accept  a  check  for  a  specified  amount 
in  full  of  his  claim,  without  directions  to  send  it  to  the  bank, 
does  not  constitute  a  settlement  where  it  does  not  appear  what 
disposition  of  the  check  was  made  by  the  bank.— H art  v.  Acci- 
dent Association,  717. 

SEVERANCE -See  Municipal  Corp.  K 
SHORTHAND-See  Practice,  ». 

SIDEWALKS— See  Negligence,  \  *, 

1.  Dafoota— /<f*r^  Qtestion—lt  cannot  be  said  as  a  matter  of  law 

that  a  town  is  not  liable  for  a  defect  in  a  sidewalk,  consisting 
of  a  loose  plank,  because  it  contains  a  population  of  only  five 
or  six  hundred  people. — Graham  v.  Town  of  Oxford,  705. 

2.  SAME~The  jury  was  authorized  to  find  that  plaintiff  was  not 

negligent,  where  it  appeared  that,  on  reaching  a  point  where 
one  portion  of  the  sidewalk  was  lower  than  the  other,  she 
stepped  carefully  on  a  board  on  the  lower  portion,  which 
slipped,  throwing  her  to  the  ground,  and  that  such  accident 
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occarred  on  a  dark  eveninfir,  with  no  lights  near  the  defects  in 
q  uestion . — i(iew. 
8*  SA.MB — ^The  qaestioQ  whether  a  defect  in  a  sidewalk  was  of  a 
character  safficient  to  constitute  negligence  on  the  part  of  the 
town  and  whether  the  defect  had  existed  forsnch  a  length  of 
time  before  an  accident  occasioned  thereby  that  the  defend- 
ant should  be  charged  with  knowledge  of  it  are  questions  of 
fact  and  not  of  law. — Idem. 

SPECIFIC  PERFORMANCE. 

Evidence— LaTui  Con^roc^— Plain tiflf  worked  for  his  stepfather 
seven  years  after  his  mother's  death,  and  then  was  given  pos- 
session of  the  land  in  controversy,  which  he  held  until  bis 
stepfather  died,  five  years  later.  Defendant  married  the 
stepfather  two  years  after  the  death  of  plaintiflTs  mother, 
and  she  testified  that,  just  prior  to  the  marriage,  plain- 
tiff told  her  the  land  belonged  to  his  stepfather,  but  plain- 
tiff denied  this.  Numerous  witnesses  testified  that  the  step- 
father, had  declared  that  he  had  agreed  to  give  the  land  to 
plaintiff  for  his  services,  and  that  he  did  not  execute  deed 
because  defendant  refused  to  sign  it.  Held,  that  plaintiff  was 
entitled  to  specific  performance  of  an  oral  contract  to  convey 
land.— Mills  v.  McCaustland,  187. 

STATUTES— See  Plea  and  Proof,  ". 

8  TATOTE  OF  FRAUDS- -See  Contracts,  *;  Evidence,  ". 

STATUTE  PENALTr— See  Intox.  Liquor.  *. 

STIPULATION— See  Prao.  Sup.  Ct.  ". 

STOCK  BOOK  INSPECTION  — See  Damages,*.  \  •, ';  Practice,  « 

ss   ts^ 

STOCKHOLDERS— See  Corporations.  •, '.  •. 

STREET  RAILWAY-~See  Injunction;  Eminent  Domain,  >, «. 

STRIKING  OFF—See  Pleading,  •,  '\ 

SUBROGATION. 

Priority  of  Creditors— G'arnwAmc/*^— A  bank  havinfi^  county 
funds  on  deposit,  secured  by  an  indemnity  bond,  gave  the 
county  additional  security  in  the  form  of  bills  and  notes.  The 
bank  failiog,  the  county  collected  its  claim  from  the  surety  by 
sale  of  his  real  estate  on  execution.  No  supersedeas  was  given 
and  the  land  went  to  deed.  The  court  below  ordered,  also, 
that  said  collaterals  be  turned  over  to  the  receiver  of  the  bank. 
On  appeal  there  was  a  reversal,  and  it  was  ordered  that  the 
notes  should  first  be  applied  to  pay  the  judgment,  and  that  the 
proceeds  of  the  real  estate  belonging  to  the  bank  should  be  used 
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to  reimburse  the  surety  on  the  indemnity  bond  whose  land  had 
BO  been  sold.  A  creditor  of  the  surety  subsequently  levied  on 
the  same  real  estate,  and  sold  it  under  execution.  The  receiver 
of  the  bank  garnished  the  proceeds  of  the  bills  and  notes  in  his 
own  hands  in  a  suit  against  the  surety  who  had  a  claim  upon 
the  receiver  for  the  proceeds  of  the  land,  but  against  which  the 
receiver  had  a  set-off.  Held,  that  such  creditor  was  not  entitled 
to  be  subrogated  to  the  county's  lien  on  the  collateral  security, 
and  that  the  receiver's  garnishment,  being  first  in  time,  gave 
him  the  first  right  thereto.— Richards  v  Cowles,  734. 

SUBSTITUnON— See  Practice,  »,  ". 
SUCCESSIVE  SUITS-See  Prao.  Sup.  Ct.  ». 
SUrcIDE-See  Insurance,  •. 
SUSPENSION-See  Fines. 

TAXES — See— Adverse  Possession,  •,  Co-ten ANcr,  *,  Estates  of 
Decbdbnts,  •,  Railroads,  ", ". 

1*  OoUateral  Inherltanoe— The  collateral  inheritance  tax  law 
(Acts  Twenty -sixth  General  Assembly,  chapter  28,  section  1) 
provides  that  all  property  in  the  state  which  shall  pass  to  any 
person  other  than  persons  exempted,  shall  be  subject  to  a 
tax  of  five  per  cent,  of  its  value  above  the  sum  of  one  thousand 
dollars.  Other  parts  of  the  act  provide  that  the  tax  is  only 
payable  on  account  of  the  property  of  an  estate  in  excess  of  one 
thousand  dollars,  which  remains  "after  the  payment  of  all  its 
debts.*'  Held,  that  the  word  "person,**  in  section  1,  though 
importing  the  singular,  should  be  extended  to  include  the  plural; 
that  the  debts  referred  to  are  the  debts  of  the  estate  and  not  of 
the  collateral  heirs;  that  therefore  the  one  thousand  dollar 
exemption  should  be  taken  from  the  aggregate  amount  of  the 
property  which  remained  after  the  payment  of  the  debts  of  the 
estate,  and  not  from  the  share  of  each  heir. — In  re  Estate  of 
McGhee  v.  State,  9. 

2.  AppraisemerU—AatB  Twenty-sixth  General  Assembly,  chapter 
28,  section  1,  relating  to  the  collateral  inheritance  tax,  pro- 
vides that  it  shall  be  assessable  on  the  ^^v^aiue"  of  the  estate 
over  and  above  one  thousand  dollars.  In  subsequent  sections 
terms  relating  to  the  appraisement  are  used,  such  as  follows: 
"appraised  value,**  "actual  market  value.*'  and  "value**  without 
qualification.  Held,  that  the  assessment  should  be  made  upon 
the  fair  market  value,  and  not  the  assessed  value  of  the  prop- 
erty fixed  for  the  purpose  of  ordinary  taxation. — Idem. 

8.  flfarwc— Where  the  state  is  not  a  party  to  the  appraisement  of  an 
estate  for  the  assessment  of  a  collateral  inheritance  tax  due  to 
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it,  and*  had  no  notice  thereof  when  made,  the  district  court  maj 
order  a  second  appraisement  on  the  state's  application,  alleg- 
ing an  unfair  appraisement. — Idem, 

4.  Limitation  of  Aotions— Tlie  payment  of  taxes  on  land  belong- 
ing to  the  government  and  not  subject  to  taxation,  under  the 
belief  that  the  Kovernment  has  parted  with  its  rights  to  the 
land,  does  not  prevent  the  running  of  the  statute  of  limitatioDS 
against  the  right  to  recover  the  taxes  'so  paid,  under  Code- 
1873,  section  2530,  providing  that  in  actions  for  relief  on  the 
ground  of  "mistake,"  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  mistake  has  been  discovered. — Lons- 
dale V.  Carroll  County,  452. 

h.  Same — A  mistake  inducing  the  purchase  at  a  tax  sale  of  land  on 
which  no  taxes  are  due  does  not,  where  such  mistake  is  not  m 
ground  for  relief  of  the  purchaser,  stay  the  operation  of  the 
statute  of  limitations,  under  Code,  1878,  section  2580,  providing 
that  in  actions  for  relief  on  the  ground  of  mistake,  the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  the  mis- 
take is  discovered. — Idem. 

6*  Notice  to  Redeem — ^The  statute  of  limitations  does  not  begin  to 
run  in  favor  of  the  grantee  in  a  tax  deed  of  land,  where  the 
deed  was  issued  without  serving  notice  on  the  person  in  whose 
name  the  land  was  taxed  or  on  the  person  in  possession  of  tke 
land.—C,  B.  &  Q.  Ry.  Co.  v.  Kelley,  et  al..  107. 

7*  Mistake — A  mistake  of  the  auditor  in  including  in  the  tax  list 
sent  by  him  to  the  treasurer  land  which  is  not  subject  to  taxa- 
tion, as  a  result  of  which  the  land  is  sold,  is  not  within  Code, 
1873,  section  890,  providing  that  when,  by  mistake  or  by  wrong- 
ful act  of  the  ''treasurer/'  land  has  been  sold  on  which  no  tax 
was  due,  the  county  shall  hold  the  purchaser  harmless  by  pay- 
ing him  the  amount  of  principal,  interest  and  costs  to  which 
he  would  have  been  entitled  if  the  land  had  been  rightfully 
sold,  and  the  **treasurer*^  and  his  bondsmen  will  be  liable  on 
his  official  bond.— Lonsdale  v.  Carroll  County,  452. 

8.  Same— Taxes  paid  by  a  purchaser  of  land  at  a  tax  sale  after  the 

purchase  are  not  within  Code,  1873,  section  899,  providing  that 
when  by  mistake  or  wrongful  act  of  the  "treasurer**  land  has 
been  sold  on  which  no  tax  was  due  at  the  time,  the  county  is 
to  hold  the  purchaser  harmless  by  paying  the  amount  of  the 
principal  and  interest  and  costs  to  which  he  would  have  been 
entitled  if  the  land  had  been  rightfully  sold.— /dem. 

9.  Tax  Sale— Under  chapter  101,  Acts,  Seventeenth  General  Assem- 

bly, providing  that  all  lands  exempted  from  taxation,  including 
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lands  of  any  school  district  shall  not  be  affected  by  any  sale  for 
taxes,  nor  shall  such  sale  or  any  conveyance  thereof  affect  or 
prejudice  the  public  ri^ht  therein  or  confer  any  adverse  title  or 
interest  on  the  purchaser,  a  school  site  cannot  be  sold  for  taxes, 
or  title  by  tax  sale  acquired  thereto,  though  the  lien  of  the  taxes 
attach  before  the  acquisition  of  the  property  for  school  pur- 
poses.—-District  of  Oakland  v.  Hewitt,  668. 

10.  Notice  to  Rbdeem— Code,  1873,  section  804,  provides  that  a 
notice  that  a  sale  of  land  for  taxes  has  been  made,  and  that, 
unless  redemption  is  made  within  a  certain  time,  a  deed  will 
be  made,  shall  be  published  as  in  case  of  non-residents,  and 
that  service  shall  be  deemed  completed  when  an  affidavit 
of  the  service  of  such  notice,  and  of  the  particular  mode  there- 
of, duly  signed  and  verified  by  the  holder  of  the  certificate  of 
purchase,  his  agent  or  attorney,  shall  be  filed  with  the  treas- 
urer authorized  to  execute  the  tax  deed.  Held,  that  where  an 
affidavit  of  service,  made  by  the  attorney  of  the  purchaser, 
duly  filed,  made  the  affidavit  of  the  newspaper  publishers, 
which  alleged  facts  required  for  a  valid  publicatiou,  and  showed 
that  the  publication  was  duly  made  a  part  thereof,  it  was  suffi- 
cient.— Fuoson  V.  Bradt,  471. 

!!•  Samb~A  description  in  .the  notice  required  by  Code.  1878,  section 
894,  of  the  expiration  of  the  time  for  redemption  of  land  sold 
for  taxes  stated  the  ''westi  of  the  southwest  i  of  section  1*' 
etc.,  had  been  sold  instead  of  an  undivided  one-half  of  the  land. 
Held,  that  though  the  description  was  not  entirely  accurate, 
yet,  as  it  described  accurately  the  entire  tract  for  the  taxes  on 
which  an  undivided  half  had  been  sold,  it  was  sufficient.— /dem. 

12.  Same— One  in  actual  occupancy  of  part  of  a  lot  of  land  and  hold- 
ing the  title  to  all  of  it  must,  under  Code,  1878,  section  894,  be 
served  with  notice  before  a  tax  deed  to  the  land  can  be  exe- 
cuted.—C,  B.  &  Q.  R'y  Co.  V.  Kelley  et  al.  106. 

18*  Same — ^That  the  assignee  of  a  certificate  of  a  sale  of  land  for 
taxes  takes  possession  of  part  of  the  land  and  begins  quarry- 
ing therefrom  does  not  deprive  the  owner  of  the  land,  who  is 
in  actual  occupancy  of  another  part,  of  his  possession  of  said 
part,  nor  relieve  the  former  of  the  necessity  of  notifying  such 
owner,  under  Code,  1878,  section  894,  before  obtaining  a  tax 
deed  to  the  land. — Idem. 

14.  Affidavits— An  affidavit  of  service  of  notice  of  the  expiration 
of  the  time  to  redeem  from  a  tax  sale  signed  by  the  sheriff  is 
insufficient  under  the  statute  where  it  does  not  show  that 
that  the  sheriff  was  tl^e  agent  or  the  attorney  of  the  pur- 
chaser.— Funson  v.  Bradt,  471. 
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15.  5awe— An  affidavit  of  the  attorney  of  the  purchaser  of  land  at 

a  tax  sale  stating  that  notice  o^  expiration  of  the  time  of 
redemption  was  served  by  the  sheriff  on  specified  persons 
and  that  such  persons  were  the  parties  in  possession  of  the 
land  described  in  the  notice,  is  insufficient  under  the  statute, 
as  it  does  not  show  that  the  attorney  served  the  notice. — 
Idem. 

16.  Pbesumptions— It  will  be  presumed  in  favor  of  a  tax  deed, 

where  it  does  not  appear  that  notice  of  the  expiration  of  re- 
demption was  served  on  the  person  in  possession  of  the  land, 
that  no  such  service  was  required,  in  the  absence  of  anytfaini; 
to  show  that  any  persons  were  in  possession. — Idem, 

17.  BedempUon^The  owner  of  land  having  tendered  the  amount 

paid  by  a  purchaser  at  a  tax  sale,  with  interest  and  penalties, 
will  be  required  to  pay  the  same  in  order  to  redeem,  though 
the  tax  deed  is  set  aside  as  void.— C,  B.  &  Q.  R'y  Ck).  v.  Kel- 
ley  et  al.  106. 

TENDER  -See  Damages,  ';  Fraud,  »;  Practice,  «;  Warranty,  «. 

TIME— See  Crim.  Law,  «. 

TRANSCRIPTS— See  Pract.  Sup.  Ct.,  «  ".  «. 

TRANSFER— See  Instates  op  Decedents,  *;  Practice,  •,  »,  ••. 

TRIAL— See  Crim.  Law,  ». 

TRUSTS— See  Banks. 

VACANCY— See  Insurance,  •. 

VACATION— See  Highways;  Judgments,  "  "/ 

VALUES~See  Evid.  *. 

VARIANCE -See  Crim  Law,  '•,  ",  Replevin,  *. 

VENDORS  LIEN-See  Fraud,  ",  Practice,  « 

VERDICT— See.  Directed  Verdict. 

WAIVER— See  Adjudication;  Mechanics  Lien,  ^  Practice,  >,•,"; 
Prao.  Sup.  Ct.  ~,  ••. 

WARRANTY— See  agency,  *, »;  Evid.  ";  Damages,  •,  •;  Inter- 
EST;  Sales,  •. 

1.  Breaoh—^vtc2ence— Evidence  that  corn  cutters  purchased  by  a 

general  agent  for  the  sale  thereof  were  returned  by  purchasers 
from  him  because  they  would  not  do  the  work  intended  and 
that  because  of  the  defects  therein  such  agent  was  unable  to 
sell  the  same,  is  admissible  as  tending  to  show  the  breach  of  a 
warranty  that  they  were  well  made  and  finished,  although  it  is 
not  conclusive  as  to  such  breach. — Checkrower  Co.  v.  Bradley 
&  Co..  587. 

2.  Implied  Wcuranty— A  warranty  that  corn  cutters  are  fit  for 

the  purpose  for  which  they  are  intended  will  be  implied,  if  not 
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expressed,  where  the  sale  is  made  under  a  warranty  that  they 
are  *'well  made  and  finished."— /(iem. 

8.  Instruction  Construed— /mp^ied  Warraniy-'In  an  action  to 
recover  the  price  of  a  stallion,  an  instraotion  that  if  defendant 
purchased  said  horse  for  breeding  purposes,  which  was  known 
to  plaintiff,  and  the  horse  was  not  suitable  for  that  purpose, 
then  there  would  be  a  partial  failure  of  consideration,  and,  if 
so,  the  jury  would  have  to  determine  how  much  less  he  was 
worth  by  reason  of  such  failure,  submits  to  the  jury  in  effect, 
the  question  of  implied  warranty.— Horse  Importing  Co.  y. 
Novak,  167. 

4*  Pleading  —  A  counter-claim  setting  up  the  purchase  and 
receipt  of  certain  machines  under  a  warranty,  the  breach' 
of  the  warranty,  that  relying  on  the  contracts  defendants 
incurred  certain  expenses,  that  by  the  breach  he  was  deprived 
of  a  specific  profit  which  he  would  have  made  on  a  resale  of 
the  machine,  and  that  he  is  damaged  in  a  specified  amount, — 
does  not  state  a  cause  of  action. — Checkbrower  Co.  v.  Bradley 
&  Co.,  587. 

5*  Sale— A  representation  on  the  sale  of  a  stallion  that  if  it  is  kept 
in  healthy  and  proper  breeding  condition  by  careful  and  judi- 
cial handling,  and  does  not  prove  to  get  a  reasonable  number 
of  mares  bred  to  him  in  foal,  the  purchaser  may  return  him  in 
good  health  and  condition  and  get  instead  another  horse  of 
equal  value,  is,  in  legal  effect,  a  warranty  of  average  breeding 
qualities.— First  National  Bank  v.  Robinson,  463. 

6*  Tender— A  tender  back  of  machines  purchased  under  a  war- 
ranty for  breach  of  such  warranty  must  be  made  within  a 
reasonable  time.— Checkrower  Co.  v.  Bradley  A  Co.,  587. 

WATERS— See  Municipal  Corp.  «. 

Accretions^A  purchaser  of  public  lands  bounded  by  a  river  is 
not  entitled  to  the  land  added  thereto  by  a  change  in  the  course 
of  the  river  and  not  formed  by  accretion.— Smith  v.  Miller,  688, 

WELLS— See  Mechanics  Liens,  ". 
WILLS—See  Election  of  Bemediks. 

1.  Advcuiceinents— The  doctrine  of  advancements  applies  only  to 

intestate  estates  and  not  to  bequests  or  devises. — McCormick 
V.  Hanks,  689. 

2.  Rule  APPLISD—Money  paid  by  a  testator  to  a  devisee  before  the 

making  of  the  will,  and  which  is  not  mentioned  therein,  will 
be  considered  as  a  gift. — Idem, 
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8«  BMdeno&^ Signature  to  Will—Evidence  by  an  attorDey  who 
had  charge  of  the  papers  of  a  deceased  testator  that  at  the  lat- 
ter *8  request  he  showed  him  a  will,  and  that  testator,  after 
looking  it  over  earefully  and  examining  the  signs  tares,  pro- 
nounced it  his  will,  is  competent  and  relevant  on  a  contest 
of  the  will,  whei^  the  subscribing  witnesses  are  dead. — Scott 
V.  Hawk,  467. 

4«  Bxeoation  of  Wills— On  a  contest  of  a  will,  evidence  that  the 
decedent,  on  being  shown  the  instrument  propounded  as  his 
will,  and  after  examination  of  the  signatures  thereto  declared 
it  to  be  his  will,  is  convincing  evidence  of  its  execution  by 
him. — Idem. 

WITNESS-See  Crim.  Law,  ", »»,  «  ";  Evidence,  •, »«;  Practiok,  » 
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